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It appeared to the Author that a new Dictionary of the Law would 
be useful, if it sucoeeded in presenting a complete Institute of the 
whole Law of England, expressing briefly, but without inaccuracy 
or meagreness, the rules and principles of the Common Law, of 
Chancery Law, of Beal Property or Conveyancing Law, of Mercan- 
tile Law, of Constitutional Law, and of Public or General^ t.d., In- 
ternational, Law, arranging these rules and principles, whether of 
doctrine, evidence, or procedure, in lexicographical order, and 
while giving prominence to what is modem, not ignoring what is 
ancient in the law, wherever the emcient principles or phrases were 
either valuable in themselves or serviceable in explaining the 
modem principles or phrases which are in numerous instances 
their equivalents. This scheme involving the observance of a 
double method, has not been very easy to carry through, but un- 
sparing endeavours have been used towards accomplishing it. In 
the first place, it was manifest that if the dimensions of the Dic- 
tionary were to be convenient (and they were strictly limited to 
such convenience as was compatible with usefulness), much that 
was old a;nd totally disused would have to be excluded altogether, 
and much more that was also old but not totally disused would 
have to be most succinctly expressed ; and in the second place, it 
was manifest that the vast details of the modem law would have 
to be compressed to the maximum degree in order to admit of being 
comprised within the limits of the Dictionary. Then, in the third 
plac», the iteration of matter, which was in danger of creeping in 
through the combination of Institute and Dictionary, had to be 
watchfully excluded, and this want of iteration compensated by 
proper references, neither too numerous to be puzzling, nor too 
scanty to be imperfect. Lastly, all that part of the modem law 
which could point to an historical origin deserved to keep the 
merit -of its lineage or pedigree, and some pains have been taken to 
be just in this respect. A table of contents to a Dictionary (which 
one might suppose is all contents) is probably a phenomenon ; but 
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suoh a table has been prefixed in the present case, and for a reason 
in keeping with the purpose and character of the Dictionary, that 
is to say, to serve as a synopsis to the Institute of the whole Law 
which is embodied in the Dictionary, and at the same time to 
classify the whole law under its distinct compartments, rendering 
every such compartment (as nearly as might be) a complete epitome 
of the law upon that particular head. 

How far the Author may be found to have accomplished the 
purposes (as hereinbefore expressed) of this compilation, he must 
leave to the judgment of others ; but without craving the indul- 
gence of the public, whose servant he is, and to whom, therefore, if 
he serve up anything he should in all conscience serve up a proper 
dish, he is reluctant to acknowledge that an unaccustomed feeling 
-of diffidence has once or twice assailed him, lest his work should 
not prove so absolutely faultless or so generally useful as it has 
been his wish to make it. But of one thing he is courageous, 
namely, of the service which his work will render to students pre- 
paring for the bar or for the lower branch of the profession. Of 
all persons who have to labour in the early hours of life, students 
of the law are probably the most deserving of compassion, — a com- 
passion which should increase with each increasing year, inasmuch 
as Parliament is annually adding to the burdens of their already 
over-burdened shoulders. Surely, therefore, an Institute of the 
character that is here attempted should prove a welcome manual to 
such. The student's eye will also be materially assisted by the 
style in which the work is printed. 

A. Brown. 
89, Chancery Lane, W.C. 
October, 1874. 
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N.B.^'Hie referenees to t%Ue$ in thd Table of OoDtents are to the TMe qf 
Contend, and the re/ereneea to tiUes in the Body of the DictioDftry are to the 
hody of ihA Dictionary. 
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Their right to sell goods, 
„ pledge goods 

152-153 
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CONTRACTB — continued. 
(B.) Varieties of— oowimtttti. 
II. Concerning personal property — con. 
(2.) Mercantile — continued. 

Flotsam 159 

Foenus nauticum . . . 159 
Freight, 
What it is, 
Time for payment of, 
(1.) Usual time for, 
(2.) In advance, &c., 
Where voyage not com- 
pleted. 
Recovery of, 
(1.^ Against shipper, 
(2.) „ consignee, 
(3.) „ any assignee, 
Payment by one discharges 

all. 
Shipowner's lien for freight. 
Loss of such lien . .169-170 
General average. 

What is, and why so called. 
Cases in which no right to. 
Cases most usual, of right 

to. 
Cases less usual, of right to. 
Things liable to contribute 

to. 
Things not liable to contri- 

to 171-172 

Goodwill, 
In what it consists, 
Accompanies locality . . 172 
Hawkers, 

Who are under 50 Geo. 3, 

c. 41, 
Must be licensed. 
Penalty, and remission of . 175 
Indorsement, 
Uses of. 

Varieties of . < . . 186 
Inland bills of exchange . . 189 
Insurance, or Assurance, 
Nature of contract, 
Life, distinguished from 

marine. 
Requisites to validity of 190-1 
Lettei*s of credit .... 215 
Market overt, " 

What is, 

Sales in 226 

Note, promissory . . . 252 
Promissory note . • . . 293 

Re-exchange 300 

Res})ondentia, 
What is. 

Nature of 31^5 

Shipping 331 

Special acceptance of a bill of 

exchange 335 

Stock, 
What is, 
Interest on. 
Bank of England . . . 342 
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CoiSTRACTS—coniwued. 
(B.) Varieties of — oontmuecL 
II. Conoemin^ personal property — oon. 
(2.) lAeTcaniile—contmttecL 

Stock Eichange .... 342 
Stoppage in transitu, 
What is, 
Origin of right. 
When right arises, 
Cessation of right, 
Examples of, 

Case of goods in warehouse. 
Under Interpleader Act, 
Snmmarf of law . . 342--343 

Usance 374 

Usura maritima .... 375 
Warehousing system, 
Advantages of, 
SUtntes regarding. . 382-383 

Weighte 385 

Zollrerein. . ... . .391 

And setf title Actions and 
Surra. 
Convey ANciNO Law, 
Abstract of title. 
Definition o^ 
Contents of, 
(1.) Boots of title, varieties 

of, 
(2.) Subsequent documents : — 
(a.) In case of freeholds, 
(6.) In case of lease- 
holds, 
(3.) Births, deaths, marriages, 

And proofs of same, 
(4.) Charges, 
(5.) Legacies, 
(t>.) Land-tax, 

(7.) Succession-duty . . 4-5 

Abuttals, 
General meaning of, 
Special meaning of^ 

E^ription by means of . . . 5 
Accruer, clause of. 
What it is. 
Simple accruer. 

Accruer unlimited .... 9 
Accumulations, 
Rule limiting periods for direc- 
tions to accumulate, 
(1.) Before Thellusson Act (39 & 

40 Geo. 3, c 98), 
(2.) Since that Act, 
Direction may be express or tacit, 
And if tacit, either 
(L) Accidental ; or 
(2.) Necessary, 
Excess in dii'ection, either 
(1.) Void pro ianto only, or 
(2.) Void m toto, 
According to the measure of 
the excess, 
Disposal of excessive accumula- 
tions, 
(1.) As to realty, 
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Convey ANCTNQ Law — oontmued. 
Accumulations'— oon/miMdL 

Disposal of excessive accumulations 
— continued. 

(2.) As to personalty, 
According as there is or 
not a residuary clause. 
Exceptions to Thellnsson Act . . 9-lC 
Advancevient, 
Power, of, in marriage settlements, 
Object of the power .... 16 
Ante-nuptial settlements (see title 

Marriaoe Seitlements) . . 26 
Anticipation, 

Clause of, in case of separate estate 26 
Appointment, powers of. 
Varieties of. 

Date of operation, upon exercise of 
Non-exclusive powei*8, 37 & 38 

Vict, c 37 28 

See also title Conveyances. 
Apprentice, 

Case of infant^apprentice. 
Father or guardian joins, 
Reason for his so doing. 
Stamp on apprenticeship deed 29-cO 
Appurtenances, 

Mention of, in habendum ... 31 
Assignment of personal property, 
(1.) Of leaseholds, 
(2.) Of personal property, pa rely so, 
(a.) In possession, 
(6.) Not in possession . . 36 
Attendant terms, 

Under Satisfied Terms Act (8 & 9 

Vict, c 112) 37 

Attorney, power of, 
What it is. 
Varieties of, 
(1.) Proxy, 

S2.) Warrant of attorney, 
3.) Powers of attorney properly 
so called, , 

Being either (a.) General, or 
(6.) Special, 
Necessity for special in addition to 

general. 
General power may be either 
(a.) Limited, or - 
(6.) Unlimited. 
Persons capable of appointing at- 
torneys. 
Persons not capable of so doing, 
Instrument itself, 
Where deed is necessary and 

where not, 
Whether attorney should be 

party, 
Power to appoint sub-attorney. 
Two witnesses to execution, 
Matters incident to power. 

What are incidents and what not, 
Revocability of power, 
Irrevocable, where part of a se- 
curity, 
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COTXVEYAXCISQ LAw—ooiUmued, 
Attorney, power of— oon^muAt 
Acts done after death of principal, 
(a.) Without knowledge of 

death, 
(6.) With such knowledge, 
Mode of executing deed by at- 
torney 37-39 

Bargain and sale {see title OoKVET- 

anceb) • . . . 43 

3ill of sale. 
What is. 

Requisites to, under Bills of Sale 
Act, 1854, and Amendment Act, 
1866, 
Requisite of possession under, 
Abuses of, 

Validity of, between parties . . 47 
Bond, 

Varieties of, 
(1.) Single, C «., simple, 
(2.) Double, i. e,, conditional, 
Varieties, further, of ... . 49 
Cestui que trust, 

Who is 55 

Cognisance, 

Of fine, meaning of ... , 66 
Cognovit actionem, 
What it is, 
Requisites to execution of, 

Filing of 67 

Collateral, 

What a8sui*ances are collateral 67 

Collateral warranty. 
Clause of, 
Distinguished from lineal war* 

ranty 67 

Concord, 

In case of fine 73 

Conveyances, 
What they are, 
Varieties of, 

I. At Common Law, 
(1.) Feoffments, 
Two parts of. 
Peculiar utility of. 
Its operation, 
(a.) Tortious, 
(6.) Innocent, 
(2.) Gifts, 

Peculiar utility of, 
(3.) Grants, 

Peculiar utility of, 
(4.) Bargains and sales, 
Consideration for, 
Inrolment of, 
(5.) Leases, 

Peculiar utility of, 
What agreements are 

actual leases. 
Power of leasing, 
(a.) In tenant for 

life, 
(6.) In tenant in 
lail, 



CoNYETANCiNO Law — ootUinued. 
Conveyances, varieties of —oon^tidd. 
I. At Common Law — oonimuecL 
(6.) Eichanges, 

Five requisites to, 
Effect of word <* ex- 
change," 
(a.) Before 8 & 9 

Vict, c 106, 
(6.) Since that 
Act, 
(7.) Partitions, 

Modes of effecting, 
(a.) As to real 

estate, 
(&.) As to per- 
sonal estate, 
(8.) Releases, 

Four varieties o£^ 
Releases in law, ex- 
amples of, 
(9,) Confirmations, 
What are, 
Requisites to, 
(IQ.) Surrenders, 

Converse of release. 
Varieties of, 
(a.) Express, 
(6.) Implied, 
(11.) Assignments, 

Peculiar utility of, 
Bills of sale, 
Under22&23Vict.' 
c. 35, 
(12.) Defeasances, 
What are. 
Time for making, 
(a.) In case of 

freeholds, 
(6.) In case of 
other pro- 
perty, 
(13.) Disclaimers, 
What are. 
Operation ot^ 
II. Under statutes, 

(A.) Under Stat, of Uses 
alone, 
(1.) Covenant to stand 
seised. 
Consideration for. 
Mode of operation, 
(2.) Lease and release. 
Mode of operation, 
explained, 
(a.) 6y three 

stages, 
(ft.) By two 
' stages, 
(3.) Deeds leading uses, 
(4.) Deeds declaring uses. 
Distinction be- 
tween, 
(5.) Deeds of revocation 
of uses, 
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OoarYEYAKCiHO Law— contmued, 
CoDTejances, Tarieticfl of — continued. 
LL Under Statutes — continued, 

(A.) Under Stat, of Uses 
alone — oontmued. 
(6.) Deeds of appointment, 
Explanation of mode 
of operation, 
(7.) Anj Common Lav 
oonreyance made 
to uses, 
(B.) Under other statutes, 
(1.) Release under 4 

Vict, c 21, 
(2.) Grant under 8 & 9 

Vict, c 106, 
(3.) Disentailing deed 
under 3 6 4 
Will. 4^ c. 74, 
Persons who may exe- 
cute, 
Consent of protector, 
Effect of contract or 

will. 
Base fee, 

Case of copyholds, 
(a). Where estate 

is legal, 
(&.) Where estate 

is equitable, 
(c.) Consent of pro- 
tector, 
Case of bankrupts, 
Power of trustee in 

bankruptcy, 
Enlargement of 
base fee, 
(4.) Acknowledged deeds 
under3&4Will.4» 
c74. 
Occasions for, 
(5.) Concise forms under 
8 & 9 Vict, c 119, 

84-89 
Counterpart, 

What is 95 

Covenants, 
What arc. 
Varieties of^ 
(a.) Express and implied, 
(&.} General and specific, 
(c.) Inherent and collateral, 
(d) Joint and sereral, 
(0.) Beal and persona]. 

Entered into with releasee 

to uses. 
Who take benefit of, 
(/.) Dependent and independent. 
Rules for deciding whether 
cOTenant is . . 102-104 
Cross - remainder (see title Be- 

xaindeb) 105 

Cy-pr^ 

Mode of Taltdating void limitations, 
Limits to 108 
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CoirYETANGiNO Law— ooR^muadL 
Dedi, 

Effect of, before 8 & 9 Vict. c. 106 112 
Deeds, 

Varieties of, 

Material of 112 

Defeasance 113 

Demise, 

What is. 

What it implies, 

And re-demise ...... 114 

Disclaimer 119 

Disentailing assurance. 

Substituted for fine and recovery, 

Form and requisites of, 

Effect of (a.) where protector concurs, 
„ (6.) where protector does not 

concur 119 

Enure, 

What conveyances enure. . . .139 
Escrow, 

What is ........ 141 

Exception, 

What is. 

How distinguished from reserva- 
tion 148 

Exchange 148 

Exemplification .150 

Feoffment 154 

Fine, 

What was its nature. 

Its principal uses, 

Modem substitute for ... . 158 

Gift 172 

Grant 174 

Habendum, 

What is. 

Office of 174 

Identity, 

Of parcels, how proved . .181 

Indemnity, 

Deed of, 

Occasion for 185 

Indenture 186 

Insolvent, 

What is. 

Effect of 189 

Leading a use, 

Meaning of 209 

Lease 210 

Lease and release 210 

Marriage settlements 228 

Memorial of deeds 233 

Messuage ........ 236 

Mines and minerals, 

Grant of. 

Exception of. 

When right to cause a subsidence 

238-239 
Ministerial powers. . . . 239-240 
Mitter le droit. 

Form of release 241 

Pass, to 269 

Poll 280 

Power of appointment .... 283 
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CoNVEYAKCiNO Law — continued. 
Premises, 

True meaning of, 

Common meaning of ... . 285 
Proclamation of a nne . . . .292 
Proviso, 

What is, 

Example of 295 

Qnit claim 299 

Raising a use 301 

Recital, 

What is, 

Object of, 

Effect of 303 

Recite, to 303 

Recovery, 

Origin of, 

Operation of. 

Abolition of. 

Modem substitute for . . . . 304 

Reddendum 306 

Reddition ........ 306 

Registry of deeds, 

Counties in which, 

Proposed extensions .... 307 

Release 3Q8 

Release to uses 308 

Reservation, 

What is. 

Distinguished from exception . .313 

Re-settlement 313 

Revocation, power of 316 

Rider 316 

Sale, bill of 319 

Schedule 321 

Secondary conveyances. 

What are, 

Example of 323 

. Settlement, deed of 328 

Settlement of personal estate. 

Nature of. 

Interests under, 

Usual clauses 328 

Settlement of real estate. 

Nature of, 

Varieties of, 

• (1.) Strict, 
*(2.) Not strict. 

Interests under. 

Usual clauses in 328 

Several covenant 330 

Surrender 352 

Surrender of copyholds, 

Mode of making, 

Not necessary in all coses . . . 352 

Tenendum 357 

Testatum 360 

Warrant of attorney 383 

Yielding and paying 391 

And see title Real Property Law. 
Courts, 

1. Varieties of, 

Archbishop, Court of . . .31 
Archdeacon, Court of . M 

Arches, Court of .... 'i2 
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Courts — oontmued, 

I. Varieties oi—coniinuad. 

Augmentation, Court of . .40 

Bail Court, 

Its special jurisdiction . . 41 
Banc, sitting in. 

Distinguished from sitting at 

NisiPrius 42 

Chancery, Court of, 
Its jurisdiction, 

(1.) Ordinary, including, — 
(2.) Extraoi*dinary, includ- 
ing 57 

Cinque ports 62 

Circuits, 
What are, 

Statutes regulating, 
Present number of ... 62 
Civil side, 

Division on assizes, 

Menning of 64 

Commission 69 

Commissions of Assize ... 69 
Commission of Charitable Uses . 69 
Commission of Delegates . . 69 
Commission of Lunacy, 

The appointment and duties 

of, 
Masters in Lunacy ... 70 
Commission of Oyer and Ter- 

miner 70 

Commission of the Peace . . 70 

Common Bench 71 

„ Pleas 71 

Commune Concilium Regni An- 

gliK 71 

Conscience, Courts of, 
What are, 

Sittings of, and procedure in . 78 
Consistory, 
Where held, 

Judge of 79 

Council, the King's (see title 

CoNSTiTU-noNAL Law) . . 94 
Counties Palatine, 

Their privileged jurisdictions. 95 
County Courts, 
Their origin, 

Their present constitution. 
Their jurisdiction, 
(a.) At Common Law, — 

Heads of, 
(6.) In Equity, — Heads of, 
(c.) Miscellaneous . . 95, 96 
Courts of Justice, 
(1.) In Anglo-Saxon times, 
(2.) In Anglo-Norman times. 
Numbers of. 

Evolution and growth of. 
Distinct jurisdictions of, 
(3.) Under Judicature Act, 
1873, 
(rt.) High Court of Justice, 
Constitution of. 
Jurisdiction of, 
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Courts — amimved. 




I. Varieties of— oontiiMed. 




Courts of Justice — continued. 




(6.) Court of Appeal, 
Constitution of. 




Jurisdiction of, 
(c.) Proposed Intermediate 

Court of Appeal . 96-100 
Court Baron 100 


Court of Conscience . 


. 100 


Court of Hustings, 

Its jurisdiction 
Court Leet 


. 101 
. 101 


Court of Marshalsea . 


. 101 


Court Martial .... 


. 101 


Court -of Record, 




What is 


. 101 


Court of Requests 

Court of Review^ .... 


. 101 
. 102 



Court of Star Chamber, 

Origin of, 

Members of. 

Jurisdiction of. 

Abolition of 102 

Court of Lord Steward of King's 
Household, 

Its jurisdiction .... 102 
Courts of Principality of Wales, 

Their constitution, 

Their abolition .... 101 
Courts of the Universities, 

Their priTileges, 

Their modes of procedure, 

Alterations in 1 02 

Courts at Westminster, 

Occasion of fixation of . , .102 

Crown Court 105 

Crown Office 106 

Duchy Court of Lancaster . . 125 
Exchequer, Court of, 

Its origin. 

Its juiisdiction, 

Alterations by 2 Will. 4, c. 39, 
Alterations by 5 Vict, c 5 148 
Exchequer Chamber, 

Its origin, 

Its resuscitation .... 149 
Folk>mote, 

What it was, 

Its supremacy over the Legis- 
lature even 159 

Hanaper, 

How distinguished from Petty 

Bag 175 

High Commission, 

Origin of the Court of. 

Occasion for, 

Its jurisdiction. 

Procedure in, 

Abuses of. 

Abolition of . . . 176-177 

Hundred Court 179 

Hoase of Lords, 

Its original jurisdiction, 
Its origin, 
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CounTS — ocmtinugd, 

I. Varieties of — contmueJ, 

House of Ix>rds, its original juris- 
diction — continued. 
Its desuetude, 
Its extinction, 
Its appellate jurisdiction, 
Its origin 

Its establishment . .178 

Inferior Courts, 

What are 188 

Inns of Court, 
Their numbers. 
Their uses. 
Their members. 
Distinguished from Inns of 

Chancery 189 

Itinerant 195 

Justices 203 

Justices of Assize .... 203 

„ in Eyre 203 

„ of the Forest . . . 203 
„ of Gaol Delivery . . 203 
„ of the Hundred . . . 203 
„ of the Jews . . . 203 

„ of Labourers . . . 203 
„ of Nisi Prius . . . 204 
„ of Oyer and Terminer . 204 
„ of the Peace . , . 204 

King's Bench 205 

Lord Mayor's Court 
Style of, 
Judge of, 
Jur^iction of .... 222 

Maiden assize 223 

Manor, 

Courts of 225 

Marshalsea 230 

Marshalsea Prison .... 230 

Military Courts 238 

Nisi Prius, 

What Courts are. 
How distinguished from Crown, 
„ „ from Banc . 250 

Opening commission .... 260 

Oyer 262 

Oyer and terminer .... 263 

Pension 272 

Petty Bag Office 277 

Petty session 277 

Plea side 278 

Portmote or Portmoot . . ,281 
Practice Court, Queen's Bench, 
What is, 

Functions of 284 

Queen's Bench, Coui't of . . 299 
Queen's Bench Prison . . . 299 

Quorum 300 

Record, Courts of. 
What are. 

Characteristics of . . . . 303 
Requests, Court of . . .312 

Review, Commissiou of . . . 315 
Review, Court of, 
Its uses, 
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CouuTS — continued. 

L Varieties of — continued. 

Review, Court of — continued. 

Modern substitute for . . .315 

Rolls Court 317 

Session, 

Varieties of, 

Uses of each 327 

Sessions for Wei gh ts and M easures 328 

Sheriff's Court 330 

SherirsTourn 330 

Shire-mote 331 

Sittings 333 

Sittings at Nisi Prius ... 333 

Sittings in Banc 333 

Slip 334 

Spiritual Courts 338 

Stannary Courts 339 

Star Chamber, 

Origin of. 

Reorganisation of^ 

Jurisdiction of, 

Utility of, 

Abuses of, 

Abolition of . . . 339-340 

Stewartry 342 

Suit 348 

Suitors* Fund in Chancery, 

(1.) Before 1873, 

(2.) Since 1873 .... 349 

Superior Courts 350 

Upper Bench, Court of . . . 373 

Verge 378 

Ward-mote 3B2 

Wards, Court of 382 

Wittenagemote 388 

See also title EoCLEBiAariCAL 
Law, sub-title Coubts. 
II. Members and officers of, 
Accountant-General, 

Origin of. 

Extinction of 8 

Advocates, 

General signification, 

Special signification . . .17 
Articled clerks. 

Who are, 

Restriction as to numbers of . 34 

Assessor 34 

Associate Judge, 

Origin of. 

Appointment of. 

His clerks, 

His duties, 

His disabilities . . . .36 
Attorney-at-Law, 

Who is. 

Distinguished from ordinary 
attorney. 

Must have been articled clerk, 
„ „ admitted, 
„ taken out annual 

certificate, 

Agreements regarding future 

costs^ 37 

Attorncy-Gcncnil .... 39 
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CouBTB — continved. 

II. Members and officers of— contmtMof. 
Bailiff, 
Varieties of, 

Sheriff^s bailiffs, being either 
(1.) Bailiffs of hundreds; or 
(2.) BaiUffs, special. . . 41 
Barrister, 
Who is, 

How controlled professionally. 
His fees, 
How different from oonyeyancer 

or special pleader. 
His immunities, 
(1.) Negligence, 
(2.) Privileges, 
His liability for contempt of 

Court 43 

Bencher, 
His rights, 
His mode of selection. 

His duties .44 

Chancellor, 
Varieties of, 
(1.) Lord Chancellor, his 

functions, 
(2.) Chancellor of Duchy of 
Lancaster, 
Present constitution 
of 
(3.) Chancellor of diooese, 

— his functions, 
(4.) Chancellor of Exchequer, 
— his functions, 

Under Judicature 
Act, 1873 . . 56-57 
Chirographer of Fines . . .61 
Clerk of the Assize 

Who he was 65 

Clerk of the Crown ... 65 
Clerk of the Hanaper, or Hamper, 

Who hew 65 

Clerk of the Peace, 
Who he is, 

His duties 66 

Clerk of the Petty Bag, 
Who he is. 
His duties. 

Their desuetude . • . . 66 
Coif, 

Distinguishing mark of ser- 
jeants-at-law .... 67 
Common Serjeant .... 7 1 
Counsel, 

Who are 94 

Crier ....... 104 

Cursitors, 
Who were 

Why so called 106 

Custos Rotulorum . . . .107 

Disbar 119 

Elisors (see title Juries). . . 135 
Equity draftsman . . . .139 

Escheator 141 

Examiner, 

Two officers in Chancery . . 148 
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CovKis— continued. 
11. Members and oflScen of — continued. 
Head-Borough, 

His modem representatiTe . 175 

Handredors 179 

Inquisitors 190 

King's Counsel 205 

Lord Chancellor 222 

Lord Mayor 222 

Marshal, 

Varieties of 229 

Master 230 

Master in Chancery 

Abolition of 230 

Master of the Faculties . . . 231 
Master of the Rolls . . . .231 

Masters, Common Law Courts . 231 

Mediators of Questions . . 232 

Messengers 236 

Notary 252 

Outer Bar 262 

Panier 263 

Parliamentary Agents . 264 

Port-Reve • . 281 

Proctor 292 

PuUne 296 

Queen's Advocate 299 

Readers 301 

Recorder 304 

Registrar, 

Varieties of 307 

Remembrancers, 

Varieties of 309 

Rings, giving 317 

Scrivener 322 

Secondary 323 

Serjeant, 

Varii^ties of. 

Privileges of, 

Judges were made .... 326 

Servitors of bills .... 327 
Sheriff, 

Origin of, 

Duties of, 

Election of ...... 330 

Silk Gown 332 

Six Clerks, 

Their duties, 

Modem substitutes for . . 333 
Solicitor, 

Distinguished from Attor* 
ney, 

Under Judicature Act, 1873 . 335 

Steward 342 

Stuff Gown 344 

ripstaff 361 

Tubman ....... 372 

CJsher 374 

Utter Bar 375 

Utter Barristers 375 

Verderor 377 

Warden 382 

111. Sources of Law : 
Abridgements, 

Most noted 4 



Covsnra— -continued. 

11 L Sources of Law — continued. 
Almanack, 

Reference to 22 

Dome-book, 
Date of, 

ConUntsof 123 

Domesday-book, 
Date of. 

Contents of 123 

Leading Cases, 

Collections of 209 

Oleron, Laws of 260 

Pandects 263 

Prerogative Law 286 

Salique Law 319 

Statute 340 

Statutes 
(1.) Ecclesiastical, 
(2.) Non-Ecclesiastical 340-341 
Statutes at Large, 
(1.) Ancient Statutes, 
(2.) Modern SUtutes ... 341 

Year-Books 391 

And see title Common Law, sub- 
title General SouRcta of. 
IV. Times, &c., computation of, 
Age, 
Twelve years j - 
Fourteen years \ *^ 
Twenty K)ne years) ™**®*» 
Nine years \ 
Twelve yeara r case of 
Fourteen years i females, 
Twenty-one years) 
Day' on which year is com- 
plete 18 

Day 110 

Dies non juridicus . .118 

Distance, 

How measured .... 121 
Infants, age of, 

Different ages for different 

purposes. 
Age of seven years, 
Age of fourteen years in 

males. 
Age of twelve years in 

females. 
Age of twenty-one years. 
Age 0^ completion of . .187 
Ireland, 
Not beyond seas, for what 

purposes, 
No service of English sum- 
mons in. 
What statutes extend to .195 
Limitation, 

SUtutes of 218 

Month 243 

Night, 
(1.) At Common Law, 
(2.) Under Larceny Act . 250 

Non-age 251 

Terms 358-359 
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Courts— otm/inti^. 

IV. Times, &c., computation of— con. 
Time, 

(1.) Reckoning days, 
(2.) Reckoning months 360-361 
Time out of mind . . . .361 

Vacation 375 

Wales, 

Its conquest by Edward I., 
Its annexation by Henry VIII., 
Its president and council, 
Included in England, 
Its circuits ..... 382 

Wapentake 382 

Year 390 

Yule 391 

Criminal Law, 
(A.) Considered generally : 
Crime, 

Definition of, 

How distinguished from' tort. 104 
Criminal Law, 
Criminals, their degrees. 
Crimes, their varieties. 
Modes of procedure, 
Appeals in, 
(1.) Cases of misdemeanour, 
(2.) Cases of felony . 104-105 

Felony 154 

Malice, 
Definition of, 
Varieties of, 
(I.) In law, 
(2.) In fact, 
(a.) Personal, 
(6.) General. . . .224 

Misdemeanour 226 

Offence 259 

And see sub-title hereunder 
Opfenderb. 
(B.) Considered particularly : 
I. Offences, 

Abandonment of children . 1 
Abduction, 

Females generally on ac- 
count of their fortunes, 
Females xmder age of six- 
teen years, 
Females under age of four- 
teen years .... 3 
Abortion, 

By female herself^ 

By person other than 

female, 
Supplying medicine or in- 
strument for, 
Whether woman must be 

quick 4 

Absconding of bankrupt 4 

Absconding of liquidating 

debtor 4 

Adulteration of meats and 

drinks 15 

Advert isumcnta of reward 
for stolen property . 16-17 



PAGE 

Criminal Law — continued, 
(B.) Considered particularly — continued, 
1. Offences — continued. 

Affray 18 

Animals, 

Damaging cattle or sheep 25 
Apostacy, 
How it differs from heresy, 
Statutes under which 

punishable, 
Time for laying informa- 
tion, 
Time for prosecuting same. 
Punishment for . . . 26 
Arson, 
Two varipties of, anciently, 
either 
(1,) felony, or 
(2.) misdemeanour. 
One variety of, at pre- 
sent. 
Punishments for, either 
(1.) capital, or 
(2.) not capital . . 34 
Assault and batterVf 

What is an assault simply. 
What is a battery simply. 
What is an assault and 

battery. 
Misdemeanours at Common 

Law, 
Felonies by statute, where 

aggravated, 
Remedy for, either 
(1.) action, or 

(2.) prosecution . . 34 
Assembly, unlawful, 

What is 34 

Attempt, 
Definition of. 
Negative examples, 
Conviction for attempt . 37 
Baiting animals ... 41 
Barratry, 

In what it consists . . 43 
Battery ...... 44 

Bawdy-house, keeping of . 44 
Bigamy, 
What is. 

Offence is a felony, 
Punishment for . . .44 
Birth, concealment of, 

A misdemeanour . • 47-48 
Blasphemy, 
What is, 
Prosecution for, 
Punishment, 

Limit of time for prosecu- 
tion of . . . . .48 

Brawling, 

Time for prosecution for, 
Jurisdiction regarding. 
Formerly in Ecclesiasti- 
cal Courts, 
Now before justices . 49 



TABLE OF CONTENTS. 



ZXIX 



PAOB 

Crimtnal Law— oofi^mtMdL 
(B.) Considered particularly — oontmued, 
I. Ofiences — continued. 
Bribery, 

In what the offence con* 
sists. 

Effect of, at elections . 50 
Brothel, 

Statutes for repression of, 

Informants against . . 50 

Boggery 50 

Burglary, 

What is. 

Punishment for . . . 50 
Carnally knowing ... 53 
Cattle, 

Selling diseased ... 53 
Challenge to Bght, 

What offence, 

How punishable. 

Words of ai^gravation . 55 
Chance-medley, 

What is 57 

Chaud-medley, 

Whatb 60 

Cheating, 

What ofifence, 

Varieties of .... 60 
Child-stealing, 

Under 24 k 25 Vict. c. 100 60 
Chloroform, 

Administering with felo- 
nious intent. 

How punishable . . .61 
Christianity, 

Bringing contempt on . 61 
Combinations of workmen, 

When criminal, 

When not 69 

Compounding felony . . 72 
Conspiracy, 

Definition of. 

Varieties of. 

What degree of offence . 79 
Corrupt practices at elec- 
tions . - 94 

Deer, 

Purauing, 
(a.) In uninclosed forest, 
(6.) In inclosed forest . 113 
Embezzlement, 

Definition of, 

How distinguished from 
larceny, 

Quality of offence, 

Punishment of offence, 

Joinder of several offences 136 

Embracery 136 

Extortion 151 

Forcible entry. 

What it consists in . .159 
Forestalling, 

Regulation of . . . . 100 
Forgery, 

(a.) At Common Law, 



[PAOK 

Criminal Law— <x>n<inu«i 
(B.) Considered particularly — continued. 
I. Offences — continued, 
Forgerv — continued, 

(6.) Under 24 & 25 Vict. 

a 98 . . . .160 
Heresy, 

What it consisted in, 

Punishment for. 

Desuetude of . . . . 176 
Highway, 

Obstruction of . . .177 
Homicide, 

Varieties of , .177 

House-breaking . . . .178 
Incendiarism . . . .183 
Indecent assault. . . . 185 
Indecent exposure . . 185 

Indecent prints . . . .185 

Lflcse majesty 205 

Larceny, 

Definition of, 

What was grand, or 
petit, 

Abolition of that distinc- 
tion. 

What is simple, or com- 
pound, 

SUtute law of . . . 207 

Libel 217 

Mayhem 223 

Maintenance 224 

Manslaughter . . . .226 

Misprision 240 

Murder, 

Definition of, 

Malice in, 

Principle of i?. v. Crispe, 246 
Perjury, 

DefinitioD of. 

Under statutes. 

Punishment for. 

Evidence to convict for . 274 
Petty larceny .... 277 
Petty treason . . . .277 
Praemunire, 

Offence of, 

Statute of . . . .284 

Rape 301 

Receiving stolen goods . . 303 

Regrating 308 

Riot 317 

Robbery • . 317 

Sacrilege 319 

Scandalum magnatum . .321 
Simple larceny .... 333 

Smuggling 334 

Sodomy 335 

Stealing 342 

Stealing an heiress . . . 342 
Subornation of perjury, 

Nature of offence, 

Punishment of . . . 345 

Suicide 348 

Taking, felonious ... . 354 



XXX 



TABLE OF CONTENTS. 



PAOB 

Criminal Law— con^'nti^f. 
(B.) Considered particularly — conttMud. 
I. Offences — continued. 

Theft 360 

Theft-bote 360 

Trades-unions 

Statutes regarding . . 363 
Treason, 

Varieties of, 

Acts constituting, 

Statutes regarding . . 364 
Unlawful assembly . . . 373 
Witchcraft, 

What U, 

Punishment for . . 389 

II. Offenders, 

Abettors {see title Aiders 

and Abettors) . . 3 
Absconding debtor, under 
Debtors' Act, 1869 . 4 
Accessary, 
Definition of. 
Varieties of, according 
as, either 
(1.) Before the fact, or 
(2.) After the fact, 
Trial of accessary be- 
fore the fact. 
Trial of accessary 

after the fact, 
Punishment of acces- 
sary before the fact. 
Punishment of acces- 
sary after the fact . 6 
Accused, the general name 
for defendant in crimi- 
nal cases .... 10 
Aiders and abettors. 
Definition of. 
In cases of treason, 
In cases of misdemea- 
nour. 
In cases of felony. 
Requisites to being . 19 

Approver 31 

Culprit, 

Etymological meaning 

of 106 

Felo de se. 

Who is 154 

Juvenile offenders . . 204 

Mute 247 

Principal and accessary, 
Distinction between, 
Accessary before the 

fact. 
Accessary after the fact 288 

III. Defences to criminal prosecu- 

tions, 

Alibi, 
What it is. 
Its conclusiveness, 
Proof of false alibi . 20 

A uterfois acquit ... 40 
„ attaint ... 40 



PACK 

Criminal Law— ^xm^miMl. 
(B.) Considered particularly— amimuMr. 

III. Defences to criminal prose- 

cutions— ooniinaed, 
Auterfois convict ... 40 
Clergy, benefit of, 

What it was, 

Its abuse. 

Its abolition . . 64-65 

Drunkenness, 

To what extent a de- 
fence .... 125 

Insanity 190 

Justification .... 204 
Molliter manus imposuit 242 
Not guilty. 

Effect of this plea. 

Propriety of pleading 252 
Se defendendo .... 323 
Son assault demesne . . 335 

IV. Procedure, 

Conviction, 

What is. 

Record of. 

Removal of ... 89-90 
Coroner, 

How appointed, * 

Office and duty of 92-93 
Coroner of the King's 

house 93 

Criminal information. 

Cases for, and grounds of. 

Discretionary, 

Right of Attorney- 
General . . . .104 
Crown office .... 106. 
Crown paper .106 

Ignoramus, 

Use of. 

Example of .181 

Indictment, 

What is 186 

Information, 

Occasion for . . .188 
Joint indictments . .197 

Overt 262 

Summary convictions . 349 

See also title Police ; 
title Procedure, sub- 
titles Practice and 
Trial, Modes of ; and 

title P¥NI8HMENTB. 

Divorce Law, 
Adultery, 
On part of wife, 

„ husband .... 16 
Alimony, 
What it is. 

Allowed pending suit for divorce. 
Perpetual alimony, 
Statement of husband's sources of 

21 



income 
Citation 
Condonation, 
Defence to suit 



63 



1 1 



TABLE OF CONTENTS. 



XXXI 



PAOI 

DiTOBCE Law — coHHnued, 
Conjugal rights, restitution o£^ 

Mode of suing for, 

Grounds of. 

What are bars to, and what are not 78 

Co&nirance 78 

Contentious jurisdiction . . . . • 81 
Criminal couTersation, 

Petition in lieu of^ for damages . 104 
Divorce, 

Varieties of, 
(a.) Before 21 & 22 Vict 77, 
(5.) Since that Act, 

Grounds of. 

Capacities of divorced persons . .122 

Intervener 194 

Jactitation, 

Of marriage, what is .... 196 
Vinculo matrimonii 380 

EOCLESIAffnCAL I^W, 

I. Persons : 

Abbat or Abbot, 

Varieties of. 

Origin of. 

Suppression of 2-3 

Advocates, 

Original name for patrons . 17 
Alien priories, 

What they were. 

Their extinction . . . ' . 20 
Apparitor, 

A sort of bailiff .... 26 
Archbishop, 

What constitutes, 

His duties, 
(1.) Episcopal, 
(2.) Archiepiscopal, 

Appeals to 31 

Archdeacon, 

What constitutes, 

His jurisdiction . . . 31-32 
Bbhop, 

What he is. 

His jurisdiction and how exer- 
cised 48 

Chapter, 

What is, 

Is a corporation. 

Its duties 57 

Churchwardens, 

What they are. 

Their number, and how elected. 

Their duties 62 

Clergymen, 

Their exemptions. 

Their disabilities. 

Their subjection to Canon Law 65 
Commendators, 

Who they were .... 69 
Commissary, 

His jurisdiction .... 69 
Custos of the Spiritualities . . 107 

„ „ Temporalities . . 108 

Dean, 

Who is. 



PAGE 

EocLE8iAfirnci.L Law — continued, 

I. Persons — continued. 

Dean — continued. 

Varieties of, 
(1.) Old foundation, 
(2.) New foundation . .110 
Ecclesiastical Commissioners, 

How constituted. 

Their functions . . . .130 
Incumbent, 

Requisites to complete . .185 

Metropolitan 237 

Official principal^ 

Who was, 

His Court, 

Modem representative of . . 259 

Ordinary 261 

Ordinary of Newgate . . .261 

Parson 265 

Parson imparsonee .... 265 

Patron 270 

Prebend 285 

Prebendary 285 

Presentee 286 

Primate of All England, 

Who is, 

His ancient jurisdiction. 

His present jurisdiction . . 288 

Procurator 292 

Promoters 293 

Rector 305 

Rural deans 318 

Sidesmen 331 

Suffragan 348 

Surrogate 352 

Vicar, 

Who is, 

Distinguished from parson . 378 
Vicar-General, 

His jurisdiction .... 378 

II. Courts: 

Archdeacon, 

HLs Court 31-32 

Arches, Court of. 

Origin of name, 

Present constitution of. 

Its jurisdiction, 
(1.) Appellate, 

(2.) Original .... 32 
Augmentation, Court of. 

Origin of 40 

Consistory, 

Where held. 

Judge of 79 

Court, Christian 100 

Court of Delegates . . . .100 
Courts, Ecclesiastical, 

Causes cognitable in. 

Numbers of, 
(1.) Archdeacon's Court, 

S2.} Consistory Court, 
3.) Court of Arches, 
(4.) Court of Peculiars, 
Q5.) Prerogative Court, 
(6.) Court of Delegates, 



XXXll 



TABLE OF CONTENTS. 



PAflB 

Ecclesiastical Law — continued, 
II. Courts — continued. 

Courts, Ecclesiastical — cont. 

Numbers of — continued, 
(7.) Commission of Review 

100-101 
Court of Peculiara . . . .101 
Ecclesiastical Courts . . .131 
Official principal, 

Modern representative of . 259 
Peculiar, 

What jurisdiction was . .271 
Plenary causes, 

Distinguished from summary 279 
Prerogative Court .... 286 
HI. Forms : 

Admission 15 

Appropriation of benefice . . 30 
Collation to a benefice . . 67-68 
Degradation, 

How more severe than depo- 
sition 113 

Deprivation 116 

Faculty, 

What is, 

Its uses 153 

Induction, 

What is 187 

Inhibition, 

What is 188 

Institution, 

What is 191 

Interdict, 

What is 191 

Jactitation, 

(1.) Of right to pew, 

(2.) Of tithes .... 196 
La^sione, Suits pro, 

Occasions for 205 

Letters of request . . . .216 

Libel 217 

Monition 242 

Nomination to a living . . . 250 
Officio, Oath ex, 

What was. 

Abolition of 259 

Postulation 283 

Presentation 286 

Reading in 301 

Request, letters of . . . .312 
Resignation of Livings . . . 312 
Titles of clergymen .... 362 

Translation 363 

Visitation - 380 

Voidance 380 

IV. Rights: 
Altarage, 

Its general meaning, 

Its restricted meaning, 

Whether it includes small 

tithes .22 

Annates 25 

Benefice, 

What it is. 

Must be for life .... 44 



PAGE 

Ecclesiastical Law — continued, 
IV. RighU— ^continued. 
Burials, 

Cognisance of mode of. 

Fee, by custom, not by Com- 
mon Law 51 

« Cession, 

Vacancy of benefice, 

Dispensation from ... 55 

Chancel 56 

Chapelry, 

What is 57 

Chauntry, 

What was. 

Abolition of 60 

Church, 

What constitutes. 

Fabric of 61 

Church-rates, 

No longer compulsory . . 61 
Commendam, 

Holding living in, what was. 

Form of grant, and to whom 69 
Conventual church, 

What is 83 

Dilapidations 118 

Endowment, 

Origin, 

Modem forms of . . .137 
First fruite . . . . .158 
Impropriate rector . . .182 
Impropriation, 

What it was. 

History of 182 

I-apse 205 

Modus decimandi, 

What was, 

Modes of, 

Effect of 241 

Mortuaiy 246 

Non decimando .... 251 

Option 260 

Pecuniary causes . . . .271 

Plenarty 279 

Private chapels .... 290 
Proprietary chapels. 

Four varieties of . . . 294 

Provisions 295 

Queen Anne's Bounty . . . 298 

Rectoiy 305 

Rural deaneiy 318 

Sinecure 333 

Spiritualities of a bishop . . 338 
Spoliation, 

What is. 

Example of 339 

Temporalities of bishoi>s . . 355 
Vicarial tithes . . . .379 
V. Principles: 

Affinity .18 

Collateral consanguinity, or 
kindred, 

What it is. 

Between whom it exists . 67 
Consanguinity or kindred . . 78 



TABLE OF CONTENTS. 



XXXlll 



PAOB 

£ocLE9i.AsncAL Law — coiUmtud. 
V. Principles — oontmued. 

Lineal oonsangainity . .219 

Marriage, 
Lord Uaidwicke's Act, 
Requisites to, by Common 

Law 227 

Simony, 
What is. 

What is not 332 

VL Statutes: 

Articuli Cleri 34 

Canon Law, 

What it consists of. 

Digests of, 

Its validity in England, since 

Reformation, 
How tar new canons bind, 
(a.) Clergy, 

(6.) Laity . . . 51-52 
Circnmspecti Agatis, 
Stat. 13 £dw. 1, 
Origin of, 
Nature of, 
Object of, 

Its Talidity as a statute . 62 
Clarendon, Constitutions of. 
Date of, 

Substance of .... 64 
Conventicle Act .... 83 
CouTocation {see title CONsn- 
TunoKAL Law) . . 90-91 

Decretals 112 

Hsretioo comburendo, 
Stat de, 2 Hen. 4, c. 15, 

Repeal of 174 

See also title Constitu- 
tional Law. 
Elbctiors Law, 
Ballot, vote by, 
(1.) In parliamentary elections, 
(2.) In municipal elections. 

History of 42 

Bribery, 

Effect of, upon elections ... 50 
Burgage tenure. 

An electoral qualification ... 50 
Corrupt practices at elections . 94 

DufTanchise 120 

Election committee. 
Its constitution and functions. 
Its abolition, and modem substitute 

for 133 

Elections, Commons' rights in, 
Cue of Goodwin ▼. Fortescae, 
Resolutions of 1604-1605 . 133-134 
Elections, Crown's influence in, 

Modes of, at different periods . . 134 
Elections, parliamentary . . .134 

Electoral franchise, 
(a.) Before 1868, 

(1.) In counties. 

History of, 
(2.) In boroughs. 
History of. 



pAoa 
Elections Law — continued. 
Electoral franchise— oan^mtMii. 
(b,) Since 1868, 

(1) In counties. 

Qualifications, 
(2.) In boroughs. 

Qualifications. 134-135 

False return 153 

Knights of the shire, 
T^eir election, 
Their qualifications .... 205 

Lodger 221 

Representation in Parliament, 
History of, 

(1.) In counties 312 

(2.) In boroughs . . . . 312 
See abo title CoNsriTOTiONAL 
Law. 
Eqcitt Law, 

I. General character and maxims : 

Equity, 
What is, 

How distinguished from Com- 
mon Law and from Natural 
Justice, 
Three jurisdictions in, 
(1.) Exclusive, which is, 
(2.) Concurrent, which is, 
(3.) Auxiliary, which is .139 
Equity of a statute . . . .140 
Equity follows the law. 
Meaning of this maxim, 
Cases of its application, 
Exceptions to its application . 

139-140 

II. Heads of equitable jurisdiction : 

Accident, 
Definition of, 
Grounds of relief from, 
Instances of relief, 
(1.) Lost instruments, 
(2.) Destroyed instruments, 
(3.) Defective execution of 

powers, 
(4.) Mistaken payments by 
executor, 
Conditions of relief, 
Limitd to relief, 

Instances of no-relief . . . 6-7 
Account, 

Inadequacy of Common Law 

action of acconnt, , 

Cases for suit in Equity for 
account, 
(1.) Principal against agent 

generally, 
(2.) Cases of mutual ac- 
counts 
(3.) Cases of complicated ac- 
counts .... 8 
Accumulations 
Former limit of. 
Present limit of, 
Construction of Thellusson Act, 
Exceptions to rule of 9-10 

c 



XXZIV 



TABLE OF CONTENTS. 



PAOB 

Equity Law— contmtted, 
II. Heads of equitable jurifldiction — 
contintted. 
Ademption (see title Legacies) . 12 
Administration of assets, 
Object of this administra- 
tion, 
Property liable to be adminis- 
tered, 
Order of liability of property, 
Priorities of creditors in ad- 
ministrations .... 14 
Advancement, 

Nature of this equitable doc- 
trine, 
An exception to rule as to 

Resulting Trusts, 
Persons in whose favour the 

exception is admitted. 
Persons in whose favour the 

exception is excluded, 
The exception is only a pre- 
sumption 16 

Animals, 

Bequests to dog-charity . 25 

Ante-nuptial settlements (see title 

Marriage Settlements) 26 

Anticipation, 

Restraints upon .... 26 
Appointment, powers of, 
Varieties of, 

Non-exclusive powers, 37 & 
38 Vict c 37 .... 28 
Apportionment, 
Of rents, 
Of annuities, 
Of common. 

Under Lands Clauses Con- 
solidation Act, 1845 . 28-29 
Appropriation, 
I. Of payments, 
What is. 
Rules as to, 
(1.) Debtor has 1st op- 
tion, which may 
be either, 
(1.) Express, or 
(2.) Implied, or 
(3.) Presumed ; 
(2.) Creditor has 2nd 
option, which 
may be either, 
(1.) Made at time of 

payment, or, 
(2.) Made subse- 
quently, 
(3.) Debtor and credi- 
tor together may 
vary appropria- 
tion, 
(4.) Cases of debts, 
some barred and 
others not, 
(5.) Cases of gambling 
debtn. 



PAOK 

Equity Law — coiUmued, 

II. Heads of equitable jurisdiction — 
continued. 
Appropriation — continued, 

I. Of payments, rules as to — 

continued, 
(6.) Law has 3rd option 
to appropriate. 
Order in which 
Law appropri- 
ates, 

II. Of securities, 

In case of bankruptcy . . 30 
Assets {see title Administration 

OF) 34 

Assignments, 

Of choses in action. 
Under Judicature Act, 1873 . 35 
Assignees, either, 
(1.) General, or 
(2.) Particular, 
Take subject to all equities . 35 
Bill of peace. 
Nature of. 
Purpose of, 
Occasion for. 

Example 47 

Charities 58 

ChariUble Trusts Acts, 
What are. 
Effect of, 

Charity Commissioners, 
Court of Chancery ... 58 
Charitable uses, 

(1.) Enumerated in 43 Eliz. 

c. 4, 
(2.) Analogous to same 58 

Chose, 

In action, what is, 
Assignability of. 

Under Judicature Act, 1873 61 
Conversion, 

Principle underlying doctrine 

of, 
Varieties of, 
(1.) Land into money, 
(2.) Money into land. 
Difference, according as will 

or deed 83-84 

Cy-prfes 108 

Discovery, 
Reason for resorting to Equity, 
Cessation of such reason . .119 
Dissolution (800 Partnership) . 121 
Donatio mortis causA, 
What is, 

Delivery, essential to, 
Property given as . . .124 
Dormant partner (see title Part- 
nership) 124 

Election, 

What is the oquitable doctrine 

of, 
Compensation the rule, and not 

forfeiture. 



TABLE OF CONTENTS. 



XX XY 



PAOB 

Eqctitt Law — ooniirmed. 
IL Heads of equitable Jariadictioii — 
contmaedn 
Election — continued. 
In powers of appointment, 
(a.) Cases of election, 
(bJ) Cases of no election ' 

132-133 
Eqnttable mortgage . . .139 

Eqaitj of redemption . . * 139 

Execntoiy and executed, 
As applied to trusts. 
Distinctions between . . .150 
Fraud (tee also title Common 
Law, Heads of), 
Ko definition of. 
Infinite yarieties of 
I. Actual fraud, 
(1.) From position of de- 
frauded, 
(2.) Apart from that po- 
sition, 
(a.) Suggestio falsi. 
(6.) Suppressio veri, 
II« Constructive fraud, 
(1.) Against public po- 
licy, 
(2.) Violations of trust 

reposed, 
(3.) Unconscientious acts 
generally, 
(a.) Against the par- 
ties, 
(hi) Against third per- 
sons. 
Remedies for, 
(1.) Rescission of contract, 
and being either, 
(a) Cancellation and de- 
livery up of agree- 
ments, place for, and 
not; or, 
(6.) Setting aside agree- 
ments, place for, and 
not; 
(2.) Specific performance of 
contract, place for, 
and not ; 
(3.) Injunction from pro- 
fiting bj fraud, place 
for, and not ; 
(4.) Declaration that de- 
frauder is trustee, 
place for, and not ; 
Examples of these remedies, 
Limited ayailability of some of 

them, 
Mode of pleading. 
Cases in which Equity has 
jurisdiction, and Law not . 

161-165 
Frauds, Statute of, (see also titles 
Common Law and Rbal 
Property), 
Its relation to trusts, 



PACK 

Equitt Law— continued, 
II. Heads of equitable jurisdiction-^ 
continued. 
Frauds, Statute of— continued, 
(a.) Declaration of trusts of 

lands, s. 7, 
(6) Exception of resulting 

trusts, s. 8, 
(c) Assignments of trusts, s. 9, 
Liability of equitable estates 
in land for debts, s. 10 . . 165-1 66 
Fraudulent gifts ($ee also Com- 
mon Law, Heads of), 
Varieties of, 
(1.) At Common Law, cri- 
terion of, 
(2.) Under Statutes of Eli- 
sabeth, 
(a.) 13 Eliz. c 5, 
What gifts are void, 
Penalty in case of, 
Criterion of fravd, 
(6.) 27 Eliz. c. 4, 
What gifts are void, 
Penalty in case of, 
Criterion of fraud, 
Subjective innocence of 

donee unavailing, 
Creditors under 13 Eliz. 
c. 5, exclude mort- 
gagees. 
Creditors under 27 Eliz. 
c 4, include mortga- 

Stat. 13 Eliz. c 4, extends 

to both lands and goods, 

Stat. 27 Eliz. c. 5, extends 

to lands only, 
Parchase-money no spe- 
cific recompense, 
Purchase, being from vo- 
luntary donor, not from 
his representatives, 
(3.) Under Bills of Sale Act, 
1854, 
What gifts are void, 
Requisites to validity 

under. 
Against whom the bill of 

sale is good, 
Exceptions to Bills of Sale 

Act, 1854, 
Case of fixtures com- 
prised in bill of sale, 
(a.) When registration 

wanted, 
(6) When not, 
(4.) Under Bankruptcy Act, 
criterion of, 
And see title Bankruptcv 
Law . . . 166-169 
Guardians, 
Varieties of, 

Durations of various guardian- 
ships, 

c 2 



xxzn 



TABLE OF CONTENTS. 



Equitt Law — continued, 
II. Heads of equitable jurisdiction — 
continued. 
Guardians — continued. 

Jurisdiction of Equity regard* 

ing 173-174 

Heir-looms, 
What are, 

Specific delivery up of. .176 

Infants, jurisdiction over, 
Origin of, 
Nature of, 
How infant made a ward, 

Extent of 187 

Injunction, 
Purpose of, 
Varieties of. 

Examples of 188 

Interpleader, 
Object of, 
Requisites to bill of . . . 193 

Lien 218 

Lunacy 223 

Maintenance 224 

Marriage Fettlements 
(1.) Ante-nuptial 
(2.) Post-nuptial, 
Provisions in Bankruptcy Act, 
1869, 
(a,) Husband's own property, 
(6.) Wife's property. 
Persons within scope of mar- 
riage. 
Nature of marriage considera- 
tion, 
When consideration illusory 

228-229 
Marshalling of assets, 
Principle of, 

By whom and against whom . 229 
Mortgage, 
Definition of, 
Position of mortgagee, 
Forms of, 

(1.) Freehold lands, 
(2.) Leasehold lands, 
(3.) Copyhold lands, 
Remedies of mortgagee, 
(1.) Foreclosure, 
(2.) Power of sale, 
Remedies of mortgagor, 
(1.) Payment, 
(2.) Redemption, 
Mesne mortgagee, 
Redeem up. 
Foreclose down. . . 243-244 

Mutual credit 247 

Ne exeat regno 248 

Notice, • 

(1.) Perfecting assignment, 
(2.) Binding subsequent in- 
terests. 
Examples of each. 
Varieties of notice. 
Between purchasers, 
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II. Heads of equitable jurisdiction— 
continued. 
Notice— oon/mtierf. 

Between judgment creditors 

Tacking, 

Between particular and general 

assignees, 
When notice immaterial .253-256 
Nurture, 

Guardians 258 

Paraphernalia, 

What included under . . 264 

Partnership, 
* Definition of, 

Shares of partners, 
Criterion of, 
(1.) Before Cox y. Bickman, 
(2.) After Cox ▼. Jlichn'-m, 
Liability of partner, 
(1.) Commencement of, 
(2.) Extent of, 
(3.) Cessation of. 
Articles of agreement. 
Actions by and against partners, 
Suits in Equity, 
Modes and grounds of dissolu- 
tion. 
Marshalling of creditors, 
Conversion of joint into sepa- 
rate estate, 
(1.) Mode of, 

(2.) Effect of* . . .265-269 
Penalty of a bond, 

Relief against 272 

Performance, 
Definition of. 
Varieties of, 

Rules of 274 

Pin-money, 
What is. 
Quality of gift. 

Arrears of 277 

Post-nuptial 282 

Post-obit bond 282 

Power 283 

Receiver 302 

Redemption, Equity of . oO> 

Reversion, Sales of . . .315 

Satisfaction in Equity 
(1.) Debts by legacies, 
(2.) Legacies by legacies, 
(3.) Legacies by portions 
(4.) Portions by legacies . . 320 
Separate estate. 
What is. 
Varieties of, 
Capacity to dispose of. 
Husband's rights in . . . 324 
Set-off, 
Cases for, 
(1.) At Law, 

(2.) In Equity .... 328 
Specific performance, 
Nature of. 
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Equity Law — continued, 
II. Heads of equitable jurisdiction — 
amtittued. 
Specific performance — continued. 
Requisites to, 
(1.) Lease of land, 
(2.) Lease of goods . 337-338 
Surcharge and falsify . . 351 

Suretyship 
Nature of relation, 
Bequlsite of good fiuth, 
Remedies of surety 
(1.) Against principal debtor 
(2.) Against co-surety . .351 
SurYiTorsbip •..••. 852 
Tacking, 
Nature of, 
Rules of, 

Abolition of, by Vendor and 
Purchasers Act, 1874 . \ 353 
Testamentary guardian . . 359 

Trade-marks, 

Nature of right in, 
Remedies in Equity, 
Ground of remedies . . 362 

Trusts, 
Origin of. 

Statutes regarding. 
Varieties of^ 
(I.) Express, 

(1.) Private, — their sub- 
varieties, 
(2.) Public, i.e,y charities, 
(IL) Implied, — their sub- 
varieties, 
(III.) Constructive, — their 
sub-varieties. 
Requisites to creation of, 
Executory and executed. 
Distinctions regarding, 
(1.) As to creation of, 
(2.) As to construction of, 
(3.) As to enforcement of, 
Voluntary and for value. 
Distinctions regarding, 
(1.) As to enforcement, 
(2.) As regards frauds, 
(a.) Under Statutes of 

Elizabeth, 
(6.) Under Bankruptcy 
Act, 1869, 
Creditors' trusts, 

Their characteristics. 
Joint tenancies. 

Mode of treatment in 
Equity, 
Charitable, 
Mode of treatment in 
Equity, 
Vendor's lien. 
Explanation of. 
Abandonment of, 
Against what persons valid. 
Trustee's renewal of lease. 
Heir a trustee . . 366-372 
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Equrrr Law— coftlmtwd. 
II. Heads of equitable jorisdiction— 
oontinwd. 
Trusts, resulting, 

Varieties of 372 

Vadium mortuum .... 375 
Vadium vivum, 
Nature of. 
Distinction from mortgage . 375 

Ward 382 

Waste, 

Grounds of jurisdiction . . 384 
See also title Real Pbo- 
PEBTT Law 
Evidence, 
Admissibility of evidence, what is, 

„ „ distinguished 

from weight 15 

Admission of documents, 

Mode of obtaining, under C. L. P. 

Act, 1852, 
Effect of refusal to admit . . .15 
Admissions, 
Varieties of, 
In pleadings, 
Their effect in narrowing area 

for evidence 15 

Affidavit, 
What it is. 
Its uses, 

(1.) In Courts of Common Law, 
(2.) In Courts of Ei^uity, 
Its parts, 

Subject-matters sworn to. 
Mode of swearing, 

Affidavits in foreign language . « 18 
Affirmation, 

Substituted under 33 & 34 Vict, 
c. 49, for affidavit .... 18 

Ancient documents 25 

Appointment to offices. 

Evidence of validity of . . . .28 

Archives 32 

Attendance of witnesses. 

Mode of compelling .... 37 

Attestation 37 

Attesting witness 37 

Birth, 

Evidence of, 

Affidavit of identity . . . 47-48 
Boundaries, 

Evidence of 49 

Breach of promise of marriage. 

Parties to, may give evidence . . 50 
Character, evidence as to. 
Its use in Anglo-Saxon times, 
Its gradual disuse in Anglo-Nor- 
man times, 
Present state of Law as to, 
(a.) Case of parties, 
(6.) Case of witnesses . . 57-58 

Chirograph 61 

Circumstantial evidence, 
What it is, 
Why so called, t 
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lS,viDESCEr— continued, ' 
Circumstantial eyidenoe^con^miMdl 
Sometimet called " indirect," 

„ „ *' presumptire " 62-63 

Collateral issue, 
What is, 

Rule of evidence against ... 67 
Commission to examine witnesses, 

Occasions for 69-70 

Comparison of handwriting ... 72 
Compurgators, 

Were witnesses to character 72 

Copy, 

When admissible as secondary evi- 
dence, 
Whether copy of copy admissible . 91 
Death, 

Presumption of 110 

De bene esse 110 

Deposition, 
What is, 

How obtained in Chancery, 
(a) Upon motion for decree, 
(&.) Upon replication, 
How taken before magistrates . .116 
Discovery, 

Auxiliary jurisdiction of Equity, 
Mode of obtaining, (a.) At Law, 

(6.) In Equity 119 
Duces tecum. 
Use of. 

Obedience to 125 

Dying declarations, 
When evidence, and why. 

Of infants 125 

Estoppel, 
What it is, 
Varieties of, 
(1.) By record, reason for, 
(2.) By specialty, reason for, 
(3.) By matters in pais, reason 

for 144 

Evidence, 
Definition of, 
(A.) Its nature, 
Varieties of, 
(1.) Primary evidence. 
Description of. 
Examples of, 
(2.) Secondary evidence. 
Admissibility of. 
Examples of, 
No degrees of, 
(3.) Presumptive evidence. 
Description of. 
Varieties of, 
(4.) Hearsay evidence, 
General rule as to exclu- 
sion of. 
Various exceptions to 
general rule, 
(5.) Admissions, 

Equivalent to evidence, 

Examples of. 

Under C. L. P. Act, 1852, 
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Evidence, definition of— oon^tfitcedl 
(B.) Its object, 

Three general rules, 

(1.) Issue only to be proved, 
(2.) Substance of issue only, 
(3.) Burden of proof on af- 
firmative side. 
Consequence of each of these 
three rules . . . 145-148 

Examination 148 

Examiner 148 

Exemplification 150 

Exhibit, 
What is. 
Use of. 
What documents may be made, 

„ „ „ not be made. 

Mode of proving at hearing . . 151 
Extrinsic evidence. 
What is. 

In connection with written docu- 
ments, 
(a.) General rule, its exclusion, 
(6.) Exceptions to general rule. 
Rules admitting or excluding, in 

wills, 
Rules admitting or excluding, in 
other documents . . . 151-152 
Handwriting, 
Modes of proving. 
Three varieties of, 
History of third variety . . .175 

Hearsay 175 

Inspection or examination. 

Case for 191 

Inspection of documents . . . .191 

Inspeximus 191 

Interpretation 193-194 

Interrogatories, 
In Equity, 
Under 17 & 18 Vict, c 125, 

Rules regarding 194 

Latent ambiguity. 

Extrinsic evidence 208 

Leading question. 
Abuses of, 

Uses of 209 

Marksman, 

Mode of proving his mark . . . 227 

Muniments of title 246 

Note of a fine 252 

Notice to produce, 
Occasion for giving. 
When no such occasion. 
Under C. L. P. Act, 1852 ... 256 
Oaths, 
Uses of. 
Mode of swearing, 

Abuses of 258 

Onus probandi. 
Rule as to. 

Case of affirmative negation. 
Shifting of, 
Test of 260 
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Patent ambiguity 269 

Perpetuating testimony of witnesses, 

Occasion ibr. 

Mode of using 274 

Presumption, 

What is, • 

Varieties of^ 

Examples of 287 

Publication 296 

Spoliator 339 

Subscribing witness 345 

Suppletory oath. 

What was. 

Occasion for 350 

Testes, proof of will, per, 

(1.) At Common Law, 

(2.) In Equity 360 

Testimonial 360 

View, 

Gases for, 

Under C. L. P. Act, 1854 ... 379 

Violent presumption 380 

ViT4 voce 380 

Voir dire, 

Examination on. 

Occasion for 380 

Volumus . • • 380 

Witnesses, 

What persons competent, 
„ „ compellable, 

Distinction between credibility and 
competency. 

Present law as to competency. 

Grounds of incompetency, 
„ incredibility, 

Mode of examining 389 

Zealous witness, 

Mode of dealing with . . .391 

See also title Pbocedurb, sub- 
titles Practice; and Trial^ 
Modes of. 
Feudal Law, 

Affidatio 17 

Afforest 18 

Aids 19 

Allodial land. 

Nature of. 

Its conversion into feudal tenure . 22 

Armiger 32 

Attornment, 

Nature of, 

Requisite to alienation, 

N ecessi ty for, abol ished (4 Anne, c 1 6), 

Deprived of tortious effect (11 
Geo. 2, c. 19), 

What shall not be an attornment . 39 

Bockland 48 

Caput baronise 53 

Chivalry, 

Tenure in, nature of .... 61 
Churle, 

Varieties of 62 

De donis, 

Eacctof 112 
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Enfeoff 137 

Feudal, 

As applied to possession, 

„ actions .... 155 

Feudal system. 

When introdnced into England, 
By what means so introduced, 
Universal prevalence of. 
Feuds are tenancies, 

„ on the continent of Europe, 
„ in England, 
„ become hereditary. 
Feuds, varieties of, 

(1.) Proper, which were, 
(2.) Improper, which were. 
Feuds, obligations incident to, 
Varieties of fends or tenures 155-156 

Feudatory 156 

Homage, 

What was simple. 
What was liege. 

Presentment to 177 

Honour 177 

Investiture 195 

Livery 220 

Lord and vassal 222 

Maritagium 226 

Ouster le main 261 

Paramount 263 

Paravail 264 

Primer fine 288 

Primer seisin 288 

Respite of homage 313 

Scutage 322 

Secta 323 

Secta regalis . .1 323 

Servitium liberum 326 

„ regale 327 

Suit of Court 349 

Timberlode 360 

Valor maritagii 376 

Vassal 378 

Widow 386 

8e$ also title Real Property Law ; 
and title Terms and Phrases, 
sub-title In English Law. 
French Law, 
See title Terms and Phrases, sub- 
title In French Law. 
International Law, 
Ambassador, 
His functions, 
His immnnities, 
as well 

(1.) civil, as 
(2.) criminal, 
Stat. 7 Anne, c. 12, 
Being merchants, 
Waiver of immnnities, 
Liability to jurisdictions of own 

country, 
Whether exemptions extend to real 

rights, 
Status of, as public minister . 23 
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Blockade, 

Must be actual, 

What is an actual, 

Violation of, its three requisites 48 

Confiscation . . • 78 

Consul, 

What Bort of officer, 

Localities of, 

Status of 80 

Convoy, 

Object of, 

Case of Th€ Maria, 

Present law regarding .... 91 
Domicile, 

What is, 

Case of infants, 

„ married women, 

of origin, what is. 

Acquired, what is. 

Acquisition of. 

Change of, 

Re-acquisition of. 

Law of, what it determines . 123 

Embargo, 

What it is, 

Varieties of, 

!1.) Civil, which is, 
2.) Hostile, which is . . . 136 
Extradition, 
Definition of, 
The duty of states as to. 
The practice of states as to. 
Present practice of England, 
Exception of political offenders, 
Case of accessaries to crime • . .151 
Foreign enlistment, 
Stat 59 Geo. 3, c. 69, 
Stat. 33 & 34 Vict. c. 90, 
Occasion for. 
Offences created by, 
Punishments declared by . .159 
Foreign laws, 

Often suggest English h\w8. 
To what extent received in England, 
Varieties of, 
Lex domicilii. 
Lex fori, 

Lex loci contractus, 
(a.) Lex loci actus, 
(6.) Lex loci solutionis, 
I^x loci rei sit«. 
Lex loci situs, 

Lex loci solutionis . . 159-160 
Interaational law . ... . . .193 

Law of marque 209 

„ nations 209 

„ nature 209 

Lex domicilii 216 

Lex fori 216 

Lex loci actus vel celebrationis . .216 
Lex loci contractus, either 

(1.) Lex loci solutionis, or 
(2.) Lex loci actus . 216-217 
Lex loci rei sitro 217 
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Lex loci situs 217 

Lex loci solutionis 217 

Marque and reprisal, letters of . . 227 
Neutrality, 
What is. 

Under 59 Qeo. 3, c 69, 
Under Foreign Enlistment Act, 

1870 248 

Occupancy ......... 258 

Prize, 
What is, 

Jurisdiction of Admiralty, 
Tribunals, 
Nature of. 
Effect of judgment .... 290 

Reprisal 312 

See also title Admiraltt Law. 
Judgments, 
I. Varieties of. 

Accumulative judgment, 
(1.) By Common Law, for 

roisdeameanors, 
(2.) Under statutes, for felo- 
nies also .... 10 
Admiralty, 

Judgment in, effect of . . 15 
Cassetur breve. 

Usual in pleas in abatement . 53 
Eat inde sine die. 

Judgment for defendant . .130 
Final julgment. 
What is, 

How distinguished from inter- 
locutory, 
Under C. L. P. Act, 1852 . 157 
In personam. 
What is. 
Example of. 

Distinguished from m rem . 189 
Interlocutory, 
What are. 
Why so called. 

Instances of * . . 192-193 
Judgments, 

Eleven varieties of, distin- 
guished 198 

Nihil capiat per breve . . . 250 
„ „ „ billam . . 250 

Nihil dicit 250 

Nolle prosequi, 
Nature of, 

Distinguished from non pros., 
Where money paid into Court 250 
Non obstante veredicto . . . 252 

Non prosequitor ' 252 

Non-suit, 
Occasion for. 
Time for, 

Utility of 252 

.252 
. 297 
. 313 
. 314 
. 337 



Non sum informatus 
Quando acciderint 
Respondeat ouster 
Retraxit . 
Special verdict 
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jTiMHEsm—oonimued, 
I. Varieties of — oontmued^ 
Verdict, 
What is. 

Varieties of 377 

Vtllanons judgment, 
Whatwaa, 

Example of . . . i . 380 
IL Execution of, 

Ability^ to psj, 
Imprisonment, upon proof 

of 8 

Arrest of judgment. 
What is, 
Grounds for, 

In criminal cases ... 33 
Auditi querela, writ of 
Staying judgment absolutely 
in first instance ... 39 
Capias ad satisfaciendum. 
What it is. 
Time for issuing, 

Its mode of operation 52 

Cessat executio. 
What it is, 

When it arises .... 54 
Charging order, 
Object of. 
How issued in aid of Common 

Law judgment. 
How issued in aid of Chancery 

decree. 
Aided by stop-order ... 58 
Distringas, 

Writ of; its effect ... 122 
Degit, 

Writ of, why so called. 
Origin of, and necessity for, 
Under 13 Edw. 1, c. 18, 
Under 1 & 2 Vict. c. 110 . 135 
Eloignment, 

Occasion for writ of . . .135 
Enterii^ judgments. 
What is, 
Necessity for, 
Under C. L. P. Act, 1852, 

Time for 137 

Escape warrant 141 

Execution, writ of, 
What it is. 
Time for issuing. 
Varieties of, 
(1.) Fi. fa., 
(2.) Elegit, 
(3.) Ca, sa., 
Under C. L. P. Act, 1852 . 149 
Extent, 
Writ of, varieties of, 
(1.) In chief, 
(2.) In aid, ' 
Uses of each . r . . . 151 
FLfa., 
What it is, 
What it extends to, 
What exempted . .157 
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JUDOMENTB — ooniinuetl 
II. Execution of—continued. 
Imprisonment for debt, 

Abolitio^of, 

Exceptions 182 

Inquiry, writ of, 

Occasion for 190 

Inrolment 190 

Lerari facias 216 

LiberaU 217 

Re-extent 306 

Reversal of judgment .315 

Scire fiunas, 

Old use of; 

Under <?. L. P. Act, 1852 . 322 
Scire fieri. 

Case for 322 

Sequestration 325 

See also title Procedure, 
sub-title Practice ; and 
title Writs. 

JURIBB, 

Array, challenge to 33 

Assise 35 

Assisa cadit in juratara .... 35 
„ in perambulationem . . 35 
Challenge, 

Varieties of, 
(1.) To the array, — what is, and 

grounds of, 
(2.) To the polls — what is, and 

grounds of .... 55 
Circnmstantibus, tales de. 

In making up jury 63 

Conclusion to the country . . .72 
Elisors, 

Who are. 

When they elect jurors . . .135 

Embracery 136 

Essoin, 

What it was. 

Day for, its abolition .... 141 
Finding of a jur^, 
«What is, 

Effect of, BushelVs Com ... 158 

Grand assize 173 

Grand jury 173 

Habeas corpus juratorum. 

Its object. 

Abolition of 174 

Impanel ........ 181 

Jurors, immunity of, 

Former liability of jurors. 

Present immunity of ... , 201 
Jury, 

Varieties of. 

Qualifications for, 

Mode of constituting .... 201 

Jury, trial by 202 

Matrons, jury of 232 

Medietas lingute, 

What juries were. 

Abolition of 233 

Ordeal, 

Nature of, 
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J {jKiE^—ixmtinued. 
Ordeal — oantmued. 

Varieties of, 

Abolition of 260 

Panel 263 

Peremptory challenge 273 

Pixjur7 278 

Polls, challenge to 280 

Recognitors 303 

Special jury 336 

Striking a jury 344 

Tales, 

MaJcing up jury 354 

Triors of jurors 366 

View of an inquest. 379 

See also title Procedube, sub- 
title Trial, Modes of. 
Jurisdiction, 

Admiralty, Court of ... . 14-15 
Ampliare, 

Principle of assuming jurisdic- 
tion 24 

Circumspect^ Agatis, 

Stat. 13 Edw. 1, 

Origin of, 

Nature off 

Object of. 

Its validity as a statute ... 62 
Cognisance, 

Meaning of 66-67 

Coram non judice, 

EfTect of want of jurisdiction • . 92 

Jurisdiction 201 

Voluntary jurisdiction .... 381 
See also title J(JBI8PRUDENC£, 
General. 
Jurisprudence, General, 
Corporeal, 

Division of things, 

Meaning and history of^ 
Nature of. 

Consequences of 93 

Fait, 

Use of word 153 

Fictions, 

What they are. 

Object of using them. 

Examples of, 

Their place in the development of 
law, 

Examples from Roman Law .156 

Jus, 

Definition of 203 

Jus ad rem 203 

Jus in re 203 

Law, 

Three various senses of, 

Locke's divisions of, 

Austin's divisions of ... . 208 
Right 316 

See also title Jurisdiction.. 
Legacies and Devises, 
Annuity, 

What it is, 

May charge either person or land, 
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Legacies and DEnsia— continued. 
Annuity — oontinuecL 
Remedies for, either 
(1.) Writ of annuity ; or 
(2.) Distress. 
Apportionable, 4 & 5 Will. 4, c. 22, 
Inrolment of, 53 Geo. 3, c. 141, 
Registration of, 18 & 19 Vict. 

c 15, 
Comprised in word '' legacies," 
Primi fiide for life of annuitant 

only. 
May be perpetual or in fee simple, 

Cases of perpetual annuity. 
Annuity payable out of income 

only, 
Annuity chargeable on corpus of 
estate. 
What makes it so, 
Directions to purchase an annuity. 

Right of annuitant under. 
Abatement of. 
Time for payment of, 
(1.) In usual case, 
(2.) In case of successive interests 

25-26 
Apportionment of, 4 & 5 Will. 4, 

c. 22, 
„ 33 & 34 Vict. 

c35 . . 28 
Cumulative legacy. 
What is, 

Rules for determining . . . .106 
Devise, 
Effect of word, as distinguished 
from "bequeath" . . . .118 
Lapse, 
What is. 
Causes of. 

What will not prevent. 
What will prevent, 
Legal estate may. 
Equitable estate may, 
Under new Wills Act, 
s. 25, residuary devises, 
s. 32, estates tail, 

s. 33, gifts to children . 206-207 
Legacies, 
Varieties of, 

Examples of each variety. 
Incidents of each variety. 
Ademption of. 
Abatement of. 
Repetition of, 
Satisfaction of. 
Being annuities. 
Lapse of. 
Interest on. 
When charged on land. 

Incidents of 210-213 

Legacy duty, 
History of. 
Present law of, 
(1.) Statutes, 
(2.) Rates of, 
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LEQAtHEB AND DzviSEB— Continued, 
Legacy duty, present law of — oontd. 
(3.) Case of powers of appoinfe- 

ment, 
(4.) Case of conflict of lawn, 
(5.) When duty payable . 21S-214 

Orphanage part 261 

Residuary 313 

Specific legacies 337 

Vested legacy, 
What is. 
What is not. 

Examples of 378 

See also titles Equitt Law; 

Pbobate Law; Real Pro- 

FERTT Law ; and title Wills. 

Pebsons undeb Disability oe other 

Peculiarity, 

Deaf and dumb, 

Their qualified capacity . . .110 
Disability, 
Grounds of, 
(1.) From act of the party, 
(2.) „ his ancestor, 

(3.) „ law, 

(4.) „ God . . . 119 

Dissenters, 
Remoyal of disabilities. 
Worship protected, 

General rights 121 

Feme coTcrt 154 

Feme sole 154 

Half bloody 
Who are, 

Their exclusion firom certain inheri- 
tances. 
Their admission, 3 & 4 WiU. 4, 

c 106 174 

Husband and wife, 
(1.) Rights of husband, 
(a.) In real estate of wife, 
(6.) In personal estate of wife, 
(2.) Rights of wife, 
(a.) In real estate of husband, 
(6.3 In personal estate of hus- 
band, 
(3.) Liabilities of husband, 
(4.) Liabilities of wife 179-180 

In&ntfi, incapacities of, 

InfantoRelief Act, 1874 ... 187 
Legitimation, 
What is. 

Statute of MertoB regarding . . 215 
Medical practitioner. 
Statutes regarding, 
(a.) ApoUiecaries, 
(6.) Pharmaceutical chemist, 
(c.) Surgeons, 

((/.) Physicians 232 

Minors 240 

Monk 242 

Monster 243 

Non compos mentis 251 

Nun 257 

Parent and child 264 
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Perboks under Disability or other 

PECOLIARITY^<Xm<l/IUC^. 

Principal and agent 288 

See titles Common Law and Equity 
Law. 
Police Law, 

Affiliation 18 

Ale and beer-houses . . • 19 

Anatomy, schools of 24 

Apprentice, parish 30 

Bastard, 

Who is, 

Ko subsequent legitimation, 

Liability of mother to support, 

Right of mother to custody of. 

Right of child to choose father 44 

Coals, 

Sale of, 

Working of 66 

Constable, 

Derivation of name. 

Varieties of 79 

Decennary Ill 

Decenniers Ill 

Dogs, 

Tax upon. 

Detention of 123 

Education 131 

Ejectment, 

RecoTory of small tenements . .131 
Factories, 

Regulation of 153 

Gaol 171 

Gaol delivery 171 

Hackney carx^ges, 

Regulations regarding .... 174 
Health, public, 

ProTisions for securing . 175 

Hue and cry 179 

Metropolis 236 

Metropolitan buildings .... 237 
„ burials 237 

n gM 237 

„ magistrates .... 237 

„ police 237 

„ sewers 238 

Peace, articles of the, 
Occasion for, 

How obtained 271 

Police, 
Varieties of, 

Statutes regarding eivph. 
Common Law duties of, 
Right to apprehend . . . . 280 
Poor, 
History of Law, 
Poor Law Board, 
(1.) Constitution of, 
(2.) Duties of, 

Overseers of 280-281 

Power of the county 284 

Prisons 289 

Public health 296 

Putative father 297 

Reformatory 306 
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PoucE Law — continued. 

Register 307 

Secnritj for good behayionr . . . 323 
Settlement, poor law, 
Grounds of right, 
Case of married women, 
„ children, 
„ domestic seryants, 

„ apprentices 329 

Sewers, Commissioners .... 330 

Slaagbter-honse 334 

Spirituous liquors 338 

Summary conviction 349 

Surety of the peace. 
Occasions for giying. 
Mode of giving . . . * . . 351 

Vagabonds 376 

Vagrants 376 

Watch 385 

Water bailiff 385 

Watermen, 
Their appointment, 

- Their duties 385 

Workhouses 389 

See also title Criminal Law ; and 
title Punishments. 
Principal and Agent. 
Auctioneer, 
Signing memorandum, 
Right to sue buyer, 

Buyer's right of set-off .... 89 
Bailment (see title Contracts) . . 41 
Baron and feme {see title Husband 

AND Wife) 43 

Broilers, 
Under stat. 6 Anne, c. 16, 
Under London Brokers Relief Act, 
1870, 

Duty of broker 50 

Principal and agent. 

Principle underlying law of, 

Rules regarding, 

Determination of relation . . . 288 

Respondeat superior 313 

See also title Common Law; title 
Contracts ; and title Equity 
Law. 
Probate Law, 

Administration, grant of. 
Right to administration. 
History of that right, 
(1.) In sovereign as parens pat- 
riae, 
(2.) In ordinary, 
(3.) In Court of Probate, 
Upon trust for next of kin accord- 
ing to following order, — 
(a.) Husband to wife, and vice 

verseL, 
(6.) Proximity of beneficial inte- 
rest accoixiing to Statutes 
of Distribution, 
(c.) Elected of pei*sons equally 

proximate, 
(J.) Creditor, and 



PAGB 

Probate Law— oonUntied 
Administration, grant of — ooiUinuecL 
Upon trust for next of kin — coni. 
(e.) A person altogether without 
interest, 
Varieties of administration, 
(1.) General, 

(2.) Limited, being « 

(a J) De bonis non, 
(6.) Durante minoritate, 

(c) Pendente lite, 

(d) Durante alMentii,&c. 
Courts which may make the gnnt, 

1.^ Court of Probate in London, 
^2.) District Courts of Probate, 
^3.) County Courts 
Duty on administrations, 
Stamp on administrator's bond 13-14 
Bona notabilia. 
What were. 

Effect of having, in different dio- 
ceses. 
Distinction practically abolished 

since 1857 48 

Capita, distribution per, 
What is, 
Opposed to distribution per stirpes. 

Example 52 

Caveat, 
Entry of, 

Occasions for 54 

Citation 63 

Colligendum bona defuncti. 

Letters ad, occasion for . . . .68 
Cum tcstamento annexe. 
Administration, 

Case for 106 

Executor, 
Varieties of, 
(a.) Lawful, 

His duties. 

Liability for devastavit. 
Renouncing probate, 
In what character he sues 
and is sued, 
(6.) De son tort, 

What acU make . . 149-150 

Intestate 194 

Jacens ho^reditas 1 96 

Letters of administration . . .215 
Limited administration. 

Examples of 219 

Limited executor. 
When appointed . . . . .219 

Plene administravit 279 

Probate, 
What is. 

Form of 291 

Propounder of a will 294 

Publish 296 

Renouncing probate 310 

Procedure, 
I. Practice: 

Abandonment of legal proceed- 
ings, cither 
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PAOB 

Fbocedure — amtmued, 
I. Praetice — continued. 

Abandonment of legal proceed- 
ings— am^miiec/. 
(1.) Voluntary, or 
(2.) Compulsorj .... 1 
Abatement of actions and suits, 
Definition of, 
Remedial provisions, 
(1.) At Common Law, 
(2.) In Chancery ... 1 
Abatement of writ .... 2 

Acquittal 11 

Admiralty, peculiar procedure in 15 
Alias writ. 
What it is. 
Origin of name, 

Abolition of 20 

Allocatur, for costs .... 22 
Appeal, 
Two Tarieties of. 
Criminal appeals. 
Varieties of, 

Their abolition, 59 Greo. 3, c. 46, 
Latest instance of. 
Rights of successful appellor. 
Statutory appeals .... 27 
Appearance, 
What it is. 
Time for. 
How entered. 
Origin of, in Equity, 
Case of in&nts, 

(a.) At Law, (6.) In Equity, 
Case of married women, 

(a.) At Law, (5.) In Equity, 
Effect of entering appearance. 
Conditional appearance. 
Neglect to appear, effect of, 
(a.) At Law (6.) In Equity. 27 
Arraignment in criminal cases . 33 
Array, Challenge to . . . .33 
Arrest, 

Varieties of, 
(1.) In ciyil cases, either 
(a.) By capias ad satis- 
faciendum, whether 
(aa.") On mesne process, 

or 
Qb.') On final process, 
now abolished in 
both cases ; or 
(&.) By attachment, fop 
contempt, 
(2.) In criminal cases, with 
or without warrant, 
Sanctuaries from arrest. 
Their pririleges abolished . 33 
Arrest of judgment. 
What it is, 
Grounds for. 

In criminal cases .... 33 
Arrestment (Scotch LawX ^i^l^cr 
(1.) Of the person, or 
(2.) Of the goods . . 33-34 



FAOB 

Procedurb — continued. 
I. Practice— oon^inuM^. 
Backing of warrant, 
What it is. 

Necessity for it .... 40 
Bench-warrant, 

Its use 44 

Bill in Equity or Chancery, 
Mode of instituting suit in 

Chancery 45 

Bill of Middlesex, 

Mode of commencing action in 
Queen*s Bench, 

Its abolition 46-47 

Bill of peace, 
Nature of. 
Purpose of. 
Occasion for. 

Example 47 

Bill of particulars, 
What is. 
Object of. 
How different from declaration 47 

Case, Special 53 

Careat, « 

Entry of, its object, 
(1.) In Probate Court, 
(2.) In Court of Chancery . 54 
Certiorari, 

Occasion for 54 

Challenge, 
Varieties of, 
(1.) Against persons, 

(a.) To the array, — ^what 

is, and grounds of, 
(6.) To the polls, — ^what 
is, and grounds of, 
(2.) Against things ... 55 
Chambers, 

Proceedings at, quality of. 
What proceedings taken at, 
(a.) At Common Law, before 

Masters, 
(6.) In Equity, before Chief 
Clerks, 
What proceedings not taken at 

55-56 
Charging order. 
Object of. 
How issued in aid of Common 

Law judgment, 
How issued in aid of Chancery 

decree. 
Aided by stop-order ... 58 
Circuity of action. 
Example of. 

How avoided 62 

Citation, 

In Courts of Probate and Di- 

Toi-ce, 
In Courts Ecclesiastical . . 63 
Civil iter. 

Meaning of 63 

Cognovit actionem. 
What it is. 
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Procedure — ooniinuM. 
I. Practice — contmwd. 

Cognovit actioDeni'-oon^i'nu^. 

Requisites to execution of, 

filing of 67 

Commission to take answers in > 
Chancery, 

Modem equiyalent for. 70 

Compute, rule to, 

Cases for, 

Comparative disuse of . . 72 
Consolidation rule. 

Occasions for 79 

Consultation, 

WhatU 80 

Contempt of Court, 

What is, 

Rule in Queen ▼. Castro . 80 

Continuance, 

What was, 

Abolition of 81 

Costs, 

Various scales of, 
(a.) Between solicitor and 

client, 
(6.) Between party and 
party, 

Plaintiff's right to, 

Defendant's right to, 

Amount i-ecoyered in tort 94 

Costs of the day. 

What are. 

When given 94 

Counsel's opinion, 

How far a protection ... 94 
Cross action, 

What is, 

Necessity for 105 

Cross hill. 

What is. 

Necessity for. 

Abolition of 105 

Declaration, 

Time for, 

Procedure for want of . .11 l-l 1 2 
Decree, 

What is 112 

Decretal order, 

What is 112 

Default, judgment by, 

Cases for signing .... 

When judgment is final, 

When judgment is interlocu- 
tory 113 

Demurrer, 

Demurring and pleading to- 
gether. 

Time for 115 

Discontinuance, 

What is, 

Effect of, 

Cases for 119 

Docket, striking a, 

What was. 

Modem equivalent for. . 122-123 



PAOC 

Procepure— oon^tiifi^ 
I. Practice — continued. 
Enlarge, 

Rules, enlargement of. 

Time, enlargement of . .137 

Enquiry, writ of 137 

Entering appearance '. .137 
Entering judgments (^8ee Judg- 
ments) 137 

Estreat, 

Of recognisances . . 144 

Feigned issue. 

What it was, 

Object of ubing it, 

Disuse of 154 

Fiat 156 

Fictions 156-157 

Final process. 

What is 158 

Foreclosure 159 

Frivolous pleas, 

What are. 

Striking out of .170 

Farther maintenance of action, 
plea to. 

Place for. 

Reason that it is so called. . 171 
General issue, plea of, 

What it denies under present 
practice, 

Under particular statutes, 

Abolished in case of local and 
personal Acts .... 172 
Incipitur, 

What it was. 

Entry of. 

No necessity for ... . 183 
Increase, cost of, 

What were 185 

Inquiry, writ of 

Necessity for 190 

Interlocutory 192 

Interrogatories, 

In Equity, 

Under 17 St 18 Vict. c. 125, 

Rules regarding .194 

Issue roll. 

What was. 

Substitute for . . . . . 195 

Joinder 196 

Joinder in demurrer. 

Case for. 

Form of 196 

Joinder of issue 196 

Judgment roll 200 

Jurat 201 

Justifying bail 204 

Letters missive, 

Occasion for 216 

Limitation, 

SUtutesof 218 

Mainprise, 

What was. 

How distinguished from bail . 224 
Mittimus 241 
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PAOK 

Pboceduse — conHmtecL 
I. Practice — ooniinued. 
Monstmns de droit, 

Kature of, 

Occasion for 243 

Motion 246 

Motion of coarse 246 

New trial pafier 249 

„ motion paper . . 249 

Next friend, 

(1.) Infants, 

(2.) Married women . .249-250 
Notices of objections to patent . 256 

Office, inquest of 259 

Opening a rule 260 

Opening pleadings .... 260 

Outlawry 262 

Party and party, between, 

As to costs. 

Scale of 269 

Passing record. 

What was. 

Abolition of 269 

Pauperis, Formi 270 

Peremptory paper .... 273 
Peremptory rule to declare. 

What was. 

Abolition of 273 

Perfecting bail 273 

Petition of right 277 

Pledges, 

(1.) Under old law, 

(2.) Since C. L. P. Act, 1852 . 279 

Possession money 282 

Postea 282 

Poundage, Sheriff's . . . .283 

Premises 285 

Presentment 286 

Procedure 291 

Process, 

Yarioos meanings of . .291 

ProchMn amy 291 

Pro confesso. 

When bill taken . . . .292 
Re-hearing, 

Occasion for, 

Grounds of. 

Before what judge .... 308 

Relator 308 

Remanet 309 

Remittitur, 

Two varieties of. 

Examples 309 

Respondent 313 

Retainer ...'... 314 
Renewing taxation, 

Cases for 315 

Reriying, 

Occasion for. 

Modes of. 

Under C. L. P. Act, 1852 . . 315 
Right to begin. 

Meaning of phrase, 

Rule regarding. 

Three applications of rule . . 316 



PAOB 

Procedure — continued. 
1. Practice — continued. 
Roll, 

What is, 

Varieties of 317 

Rule, 

Varieties of, 
(1.) Rule nisi, 
(2.) Rule absolute. 

Examples of 317 

Rule of Court 318 

Rule, to 318 

Rules of the King's Bench Prison 318 
Satisfaction, 

What is. 

Entry of, 

Piece 320 

Security for costs, 

Occasion for giying . . . 323 
Separate demise in ejectment . 324 
Service of writs. 

How effected. 

Modes of. 

Times for 326 

Shew cause, rule to . . .331 

Short cause in Chancery, 

What U, 

By consent 331 

Side bar rule 331 

Signing judgment, 

What is. 

Necessity for 332 

Single demise in ejectment . . 333 

Special bail 336 

Special case 336 

Special paper 336 

Special rules, 

What are, 

* How obtained 336 

Speedy execution, 

What is. 

When ordered, 

Under C. L. P. Act, 1852 . . 338 
SUtnte of Jeofails . . . .342 

Stet processus 342 

Sue 348 

Suggestions, entry of, on the 
ToUr 

Utility of. 

Mode of making .... 348 
Summons and order .... 349 

Supersede 350 

Supersedeas 350 

Taxing costs. 

Scale for 355 

Term fee . . . ... . . 359 

Testamentary causes .... 359 

Treble coats 365 

Uniformity of Process Act, 

Effect of. 

Extensions under C. L. P. Act, 
1852 373 

See also title .Actions and 
Suits ; title Criminal Law, 
sub-title Procedure; title 
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Pbocedurb — coTiiinuedL 

I. Practice — continued, 

JuDOMEN-ra, sob-title Exe- 
CX7TX0N OF ; and title Writs. 

II. Pleadings: 
Abatement, pleas in, 

Their nature, 
Their varieties, 

(1.) In civil proceedings, 
(2.) In criminal proceedings, 
Mode of pleading such pleas, 
Order of pleading same, 
Effect of pleading otherwise . 2 

Abuttals, description by, 
(1.^ In actions of trespass, 
(2.) In indictments .... 5 
Admissions, 
What they are. 

How made 15 

Aggravation, matter of, what is . 18 
Aider by verdict, 
What it is. 

Principle justifying it, 
Limits to it, with examples . . 19 
Alia enormia .... 19-20 

Amendment, 
What it is. 
Cases for amendment, 
(A.) In civil cases, either 
(1.) by Common Law, or 
(2.) by Statute, 
(a.) Stats, of Amend- 
ments, 
(6.) SUts. of Jeofails, 
(c.) C. L. P. Acts, 1852, 
1854, 1860, 
(B.) In criminal cases, either 
(1.) By Common Law, or 
(2.) By Statute, 

7 Geo. 4, c, 64, mis- 
nomer, 
11 & 12 Vict, c. 46, 

variances, 
14 & 15 Vict. c. 100, 
errors of description, 
Limit to amendments . . 23-24 
Answer, 

Usual defence to bill of complaint 

in Chancery, 
Elxtended to CoQimon Law plead- 
ings 26 

Assignment of breaches, 
What it is. 

Mode of assigning . . 34-35 

Assignment of errors, 
What it is, 
Mode of assigning .... 35 

Averment 40 

Avowry ^ 

Bill in Equity or Chancery, 
Mode of instituting suit, 
What it consists of. 
Filing of, 
Varieties of. 
Extension to Common Law . 45 



PAOK 
PBOCEDUBE-~C(m(tntl«cf. 

II. Pleadings — continued. 
Bill of exceptions, 
Occasion for, 

Mode of tendering, 

Drawing up of. 

In nature of appeal, 

Abolition of 45 

Bill for discovery 45 

Bill of revivor 47 

Certainty in pleading, 

What is. 

Certainty of issue .... 54 
Charging part of bill in Chancery, 

What is 58 

Circuity of action. 

Example of. 

Substitutes for, in modem times 62 
Cognisance, 

Plea in action of replevin . 66-67 
Collateral issue, 

What is, 

Exsmple of, 

Rule of evidence against ... 67 
Colour, 

What it was. 

Mode of giving, 
(a.) Express colour, 
(&.) Implied colour, 

Abolition of 68-69 

Common bar, 

A plea, what was, 

Example of. 

Disuse of, reason for, 

Other names for 71 

Common intendment, 

Meaning of, 

Bar to, what was . .71 

Common intent. 

Certainty to a, what was . . 71 

Common traverse 71 

Conclusion to the country ... 72 
Confession and avoidance. 

Plea of, what is. 

Varieties of plea, 

Effect of, 

Examples of . .- . . . .78 
Continuando, 

Trespass with 81 

Counsel's signature. 

Origin of, 

Utility of 94-95 

Count, 

Original meaning of. 

Present use of. 

Joinder of counts, 
(a.) At Common Law, 
C6.) Under C. L. P. Act, 1852 95 
Counter-plea, 

What is. 

Examples of 95 

Cross action or bill 105 

Cure by verdict. 

What is. 

Cases for 106 
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PAOB 

PROCEDUBE— ^xm^iiai. 
U. Pleafdjngs — contmtied. 
Declaration, 

What is. 

Its parts, and their UMS 111-112 
De Injurift, replication, 

Exact nature of. 

Abolition of, C. L. P. Act, 

1852 113-114 

Demurrer, 

What it disputes. 

Varieties of, 
(1.) General, — grounds for, 
(2.) Special, — abolition of, 
C. L. P. Act, 1852, 

Form of, 

Demurring and pleading to- 
gether. 

Chancery, demurrer in. 
Grounds of, 
Form ot. 

Effect of allowing, 

„ overruling . . .115 
Departure, 

Whatu 116 

Dilatory pl^u, 

What are 119 

Double plea, 

What is, 

Why &ulty, 

Pleading sereral pleas. . .124 
Et hoc paratus est yerificare, 

Conclusion of certain pleadings, 

What it amounted to, 

Under C. L. P. Act, 1852 . . 145 
Exceptions, 

To answer 148 

Exceptions, bill of . . . .148 
Fictions, 

What they are, 

Object of using them. 

Examples of. 

Their place in the development 
of Law, 

Examples from Roman Law 156-157 
Inducement, 

What it is. 

Example of. 

Under C. L. P. Act, 1852 . . 186 

Innuendo 189 

Insensible 190 

Intendment 191 

Issuable plea, 

WhAtis, 

When necessary .... 195 
Issue, 

Origin of 195 

Jeofaile, 

What is. 

Statutes of 196 

Lay, to 209 

Lessor of the plaintiff . .215 

Manner and form, 

Kind of traverse. 

Traversing substance . . 225 
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Procedure — continued, 
IL Pleading»^con<mtMJ. 

Middlesex, bill of 238 

Misjoinder 240 

Misnomer 240 

Mispleading 240 

Money counts. ..... 242 

Negative pregnant, 

What is, 

Example of. 

Fault in pleading .... 248 
New assignment, 

Nature of. 

Occasion for, 

Example of. 

Under C. L. P. Act, 1852 . 249 
Non-joinder, 

What is. 

Effect of 252 

Not guilty 252 

Oyer of deeds and records. 

Necessity to make. 

Abolition of 262 

Parol, 

Meaning of 264 

Parol demurrer, 

What was. 

Use of. 

Partial abolition of ... 265 
Particulars of demand . 265 

„ objections . . 265 

Payment of money into Court, 

Occasion for. 

Effect of. 

Under C. L. P. Act, 1852 . . 270 
Peremptory pleas, 

What are 273 

Per quod. 

Use of, 

Example of 276 

Petition in Chancery, 
• Occasion for, 
(1.) In suit, 
(2.) Without suit . . . 277 

Plaint 278 

Plea 278 

Plead 278 

Pleading issuably. 

What was. 

Necessity for 278 

Pleading over 279 

Pleadings, 

What are. 

Varieties of 279 

Prayer of process .... 285 
Pregnancy, plea of . . .285 

Profert in Curia . . • . . 292 
Protestation, 

What was, 

Abolition of, 

In Chancery 295 

Puis darrein continuance, 

What plea was, 

Occasion for, 

Under C. L. P. Act, 1852 . . 296 

d 
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Pbocedure— -<x)nfmt<«ii. 
II. Pleadings — continued* 

Rebutter 302 

Rejoinder 308 

Repleader, 

Occasion for 310 

Replication 311 

Review, Bill of, 

Occasion for 315 

Revivor, Bill of, 

Occasion for 316 

Scandal, 

Under Jurisdiction Act, 1852, 

Under Judicature Act, 1873 . 321 

Scilicet 321 

Severance, 

What is, 

Example of 330 

Similiter, 

What is, 

Varieties of. 

Under C. L. P. Act, 1852 . . 332 

Special demurrer .... 336 

„ issues 336 

„ pleader 336 

„ pleading 336 

Special travene, 

What is. 

Occasion for, 

Example of 337 

State of facts 340 

Stating part of bill in Chancery . 340 
Supplemental bill, 

Nature of, 

Occasion for, 

Disuse of 350 

Sur-rebuttcr ...... 352 

Sur-rejoinder 352 

Taliter processum est, 

Nature of 354 

Tender, plea of, 

Requisites to 356 

Tendering issue. 

Occasion for 356 

Traverse 363 

Travei'se of an indictment . . 363 
„ „ office .... 363 
Traversing note, 

Nature of, 

Effect of. 

Service of .... 363-364 
Variances, 

Material or immateHal, 
(a.) In the parties, 
(&.) In the consideration, 
(c.) In the promise . . . 376 
Venue, 

What is. 

Under Judicature Act, 1873 . 377 
Verification, 

Varieties of 378 

Videlicet, 

Use of. 

When material 379 

Virtute cujus 380 
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Procedure — continued, 
III. Trial, modes of, 
Battel, trial by. 
Its origin. 

Its extinction 44 

CeHificate, trial by. 
Occasion for, 
Example, 

Its disuse 54 

Jury, trial by, 
History of, 
(1.) Anglo-Saxon times, 
(2.) Anglo-Norman times, 
Present condition of law 202-203 
Proviso, trial by, 
Case for, 
Why 80 called, 

Disuse of • . 296 

Record, trial by, 
Case for. 

Mode of 304 

Testes, tiial per 360 

Trial, 

Varieties of 365 

Wager of battle 381 

Wager of law 381 

See also title Criminal Law, 
sub-title Procedure; title 
Juries; and tit. Police 
Law. 
punisiimeiits, 
Amerciament, 
What it is, 

Moderated by Magna Charta . . 24 
Attainder, 
Effect of. 

Abolished by 33 & 34 Vict. c. 23 . 37 
Capital, 
What is, 
What offences were once, 

„ are now .... 52 

Condemnation money. 
What was. 
Why so called ...... 73 

Contenement, 

The measure of punishment . 80-81 
Corruption of blood, 

Abolition of, 3 & 4 Will. 4, c. 106 94 

Cucking stool 106 

Mercy 233 

Misericordia 240 

Outlawry 262 

Paine, fort et dure 2 62 

Ransom 301 

Reprieve 312 

Respite 313 

Torture 362 

Wergild 385 

Whipping 386 

See also title Criminal Law ; and 
title Police Law. 
Real Property Law, 
I. Estates: 

Nature of, and varieties of. 
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Real Property Law — coniintiecL 
I. Estates — continued, 
Natare of, and yarieties of — 
continued. 
Ancient demesne, 
What is. 
Nature of. 

Three varieties of tenants in, 
Mode of ascertaining what is, 
Priyileges of tenants in. 
Enfranchisement of . . 24-25 
Base fee. 
What is, 
Examples of, 

Limited sense of . . . 43-44 
Borongh English, 
What is, 
Reason for, » 

Limits to 49 

Burgage tenare, 
What it is. 

Terms of 50 

Copyholds, 
What are. 

Growth of certainty of tenare 
in, 
(1.) Reign of Edw. L, 
(2.) „ Edw. III., 
(3.) „ Edw. IV., 
Present incidents of, 
Effect of admittance. 
Varieties of estate in, 
Liability for debts of owner, 
(a.) During his life, 
(6.) After his death, 
Seizure quousqne, 
Enfranchisement of, 

(a.) Volantary, under 4 & 5 

Vict. c. 35, 
(6.) Compulsory, under Acts 

1852 and 1858 . . 91 
Comage, 

Tenure by, what was ... 92 
Cornwall, Dachy of, 

Tenure in 92 

Curtesy of England, tenant by, 
What constitutes, 
Unaffected by M. W. P. Act, 

1870 107 

Customary tenants, 

Who are 107 

Demesne lands, 
What were. 
Ancient, 

Divisions of . . . ..114 
Dower, 

(a.) Case of widows married 

before 1st Jan. 1834, 
(6.) Case of widows married 

afler that date . . .124 
Estates, 

Distinguished from owner- 
ship, 
Varieties of, 

(t.) Estate for life, 
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Real Property Law — continued. 
I. Estates— <x>n^inuee^ 

Varieties of — continued. 
Words creating, 
(a.) In deed, 
(6.) In will, 
Alienation of, 
(2.) Estate pur ai^tre vie, 
Devolution of, 
(a.) At Common Law, 
(6.) Under statute^, 
(3.) Estate tail, 
(4.) Estate in fee simple 

141-142 
Estate tail. 
What is, 
History of, 

(n.) In its growth, 
(6.) In its decline, 
Modern method of per])etuat- 

ing 143-144 

Estate tail in personal estate. 

What it amounts to . . .144 
Estate tail quasi, 
What it is, 
How created, 
Points in which it differs from 

estate tail, 
Points in which it resembles 

same 144 

Fee 154 

Fee simple ir>4 

Fee tail 154 

Feud 154 

Folk-land, 
What was. 
How distinguished from boc- 

land 159 

Frankalmoign 161 

Frankmarriage 161 

Freehold, 

Definition of 169 

Gavelkind 171 

Grand serjeanty . . . * 173 

Implication, 

Estates by 181 

Joint tenants 198 

Jointure, 
What is. 
Under Statute of Uses . .198 

Life estate 218 

Life rent 218 

Limit, 

Words of limitation . . .218 
Limitation of estates . . .218-219 

Lineal descent 220 

Manor, 

Content of 226 

Parceners 264 

Parcenery 264 

Particular estate 265 

Petty serjeanty 277 

Portioner 281 

Praecipe, tenant to the . . . 284 

Pro indiviso 293 

(/ 2 
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Real Pbopebtt Law — continveeU 
I. Estates, varieties of — continued. 
Protector, 

Under 3 & 4 Wm. 4, c. 74, 
(a.) Usual cases, 
(5.) Exceptional cases, 
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VII. General Digests and Repertories. 

Blackstone's Commentaries, 4 vols. 
Chitty's Equity Index, 4 vols. 

„ Statutes, 4 vols. 
Clark's House of Lords Digest, 1 vol. 
Coke's Institutes, 6 vols. 

„ Reports, 6 vols. 
Cruise's Digest, 6 vols. 
Harrison's Digest, by Fisher, 5 vols. 
Justinian's Digest, Code, &c., 
Law Reports' Digest. 
Williams' Saunder's Reports, 2 vols. 
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ABAIDOnCEHT. This is a word of 
▼erygeneTEd application, and beazB in every 
instance of ite nse its natural or popular 
mesning. Thus, the abcmdonment of chil- 
drrai, or 'their desertion and expoeore, for 
the law as to which see B. v. Fdlkingham 
(L. R. 1 G. G. B. 222); also, the abandon- 
ment of a distress or of an execution, for 
the law as to which tee titles Dibtbbss and 
ExBccnoN : also, the abandonment of the 
excess of a claim in order to give jurlsdio- 
tioQ to the Gounty Gonrt, for the law as to 
which see Goxnnr GotTBT JuiusDianoN, — 
are BO many uses of the word. For Abandon- 
ment in the law of Marine Insurance, see 
title M ABnnE Iksdbancb ; and see also two 
fidlowing tities. 

ABAIIXmmT OF LEGAL PEOOIKD- 

nra& Such abandonment may either be 
foUudary, where the plaintiff does it of Ms 
own aoondt or eompuUory, where the defen- 
dant cGfmpela him either to abandon or to 
cantinud his action. The plaintiff may not 
Tolimtarily abandon his action, even al- 
though adverse, without first satisfying the 
defendant his costs {Pugh v. Kerr, 5 ML & 
W. 164). Under the G. L. P. Act, 1854, 
the application of the defendant to compel 
an abandonment is to be made on summons, 
8. 92. Li oaae the plaintiff voluntarily 
abandons his action, he should give prompt 
notioe thereof to the defendant, in order to 
save further costs. See Pugh v. Kerr, gupra. 

ABAnOHXEVT OF 11AILWAY& See 

Abandonment of BaUways Act, 1850 (13 & 
14 Vict, c 83), and the other Acts in Go- 
defioi and Shortt's Law of Bailway Gom- 
panies. 

ABATJUUSHT OF AGTIOHB AHB SUITfl. 
Ab applied to actions or suits, this word 
deootee that for some cause or other the 
ioit is become defective, and can no longer 
be proceeded with until such defect is re- 
moved. Yarious provisions have been made 
by recent statutes preventing or remedying 
each abatements, — of these provisions the 
principal are the following : — 

1. 0. L. P. Act, 1852,88. 135-140, where 
the death of parties is or (but for that Act) 
vnmid have been the cause of the abatement. 



abathleiit of aotiokb ahd suitb 

— continued. 

2. 0. L. P. Act, 1852, s. 141, where the 
marriage of a feme tote (party) is, or ^but 
for that Act) would have been, the cause. 

3. Bankruptcy Act, 1869, s. 80, for the 
case of bankruptcy, and— 

4. Ghanoery Jurisdiction Amendment 
Act, 1852 (15 & 16 Yiot. c. 86), s. 52, which 
enacts that upon any suit becoming abated 
by death, marriage, or otherwise, or defec- 
tive by reason of some change or trans- 
mission of interest or liability, it shall not 
be necessary to exhibit any bill of revivor 
or supplemental bill in order to obtain the 
usual order to revive such suit, or the usual 
or necessary decree to carry on the prooeed- 
ings ; but an order to the effect of the usual 
order to revive or of the usual supplemental 
decree ma^ be obtained as of course upon 
an allegation of the abatement of such suit, 
or of the same having become defective, and 
of the change or transmission of interest or 
liability, such order to be served upon the 
successors in interest or liability, and(when 
the same is served; to have the effect of 
rendering such successors parties to the 
abated suit, with liberty nevertheless to 
discharge the order for sufficient cause as- 
signed. 

ABATZnan! of VUISAVOE. in the 
case of a public nuisance the party abating 
bame must have sustained some particular or 
special damage from it, i.e., some damage 
other than and besides the general incon- 
venience sustained by the public at large 
{Maifor of Colchester v. JBroo^ 7 Q. B. 889) ; 
but in the case of a private nuisance tiie 
party prejudiced may at once abate same 
{fjonaddle iEarl) v. Nelton, 2 B. & G. 802). 
However, the abatement mu8t be made with- 
out an^ breach of the peaou, and also with- 
out doing any unnecessary damage {Roberta 
V. Jioee, 4 H. L. G. 163). Under the sta- 
tute 18 & 19 Vict. c. 121, and the other Acts 
relative to the preservation of the public 
health, local authorities and their officers 
may abate nuis^anoes in the manner men- 
tioned in the Acts. 

See also title Nuisance. 

B 
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ABATEMIHT 07 POSflXSnOir. This is 
that species of iniary to real property which 
is committed when a stranger, upon the 
death of an owner in fee, enters upon and 
takes possession of the kuid in exclusion of 
the heir or devisee of such deceased owner. 
See also titles Disseisin ; Intbusion. 

ABATEXEHT OF BXHT. This is an 
agreement to accept a less sum for rent 
than that comprised in the original agree- 
ment. No parol agreement to make such 
an abatement is binding. Levinge y. 
O'Brien, 4 Ir. Jur. 22. 

ABATEXEHT OF WBIT. This is the 
defeat or overthrow of a writ Thus, in 
stat. 11 Hen. 6, c. 2, the words are, that the 
justices shall cause the said writ to be 
abated and (gnashed. So in Staundf. P. G. 
148, it is said that an appeal shall abate 
and be defeated by reason of covin or 
deceit. 

ABATEMSHT, FLEA8 IE. These pleas, 
which are also called dilatory pleas, be- 
cause they delay for the time the further 
progress of the suit, or action, or prosecu- 
tion, are pleas of some matter not material 
to the merits of the proceeding, but techni- 
cally necessary or proper; and as such 
they are opposed to pleas in bar or per- 
emptory pleas. They occur either in oivQ 
or in criminal proceedings. 

I. lu civil proceedings, — ^They are the 

following : — 
(1.) To the jurisdiction of the Court ; 
(2.) To the person of the plaintiff; 
as thai (a) he is an outlaw ; 
or (5) an alien ; 
or (c) an excommunicated 

person; 
or (d) an attainted person, 
and such like ; 
(3.) To the person of the defendant ; 
as that (a) he is privileged ; 
or {h) misnamed (mis- 
nomer) ; 
or (c) misdescribed (addi- 
tion) ; 
(4.) To the writ and action, and for- 
merly — 
(5.) On account of certain events 
happening, namely, — 
(a.) The demise of the sovereign, 
corrected by 1 Bdw. 6, c. 7, 
and other subsequent sta- 
tutes; 
(&.) The marriage 5 of the ) cor- 
(c.) The death { parties \ rected 
by 0. L. P. Act, 1852, and 
Chancery Jurisdiction Act, 
1852. 

II. In criminal proceedings, they are, 
generally speaking, the same : but under 
the statute 7 Geo. 4, c. 64, s. 19, no indict- 
ment or infonnation is to be abated for 



ABATEMENT, FLEA8 IS— continued. 
mitnomeTf or addition, but the same shall 
be amended if the Coort is satisfied by 
affidavit of the true name or description. 
See Bex v. Shakspeare, 10 East, 83. 

Inasmuch as pleas in abatement are 
odious, they must be certain to every in- 
tent (2 Wms. Saund. 620), and must go so 
far as to specify the true mode of procedure 
{Emn$ V. St€ven$, 4 T. B. 227) ; and the 
same rule holds good in criminal cases ahio 
{(yConneU v. Eeg, (in error), 11 CI. & F. 
155). And so a plea in abatement for 
non-ioinder of defendants should mention 
all the co-defendants who are not joined 
{OreUin v. Calvert, 14 M. & W. 11). Every 
such plea must also be verified by affidavit 
(4 & 5 Anne, c. 16, s. 11), otherwise the 
plaintiff may sign judgment {Poole v. 
renibrey, 1 Dowl. 692) ; and such affidavit 
must be delivered with the plea, unless an 
extension of time be granted. The time 
for pleading is also very limited, being four 
days after declaration. Byland v. Worm- 
toaldy 5 Dowl. 581. 

Upon issue joined on a plea in abate- 
ment the judgment, when for the plaintiflf, 
may oe of either of two kinds, namely, — 

(1.) Final, as when the issue is an issue 
of fact ; 

(2.) Bespondeat ouster, as when the 
issue is one of law. 

Large powers of amendment are, how- 
ever, now given by the C. L. P. Acts, 1852 
and 1854, in cases of the non -joinder or 
mis-joinder of parties ; for which $ee titles 
Mis-JoiKDEB and Non-joikdeb. 

Pleas generally, whether in bar or in 
abatement, must be pleaded in the follow- 
ing order, which is invariable, namely, — 

(i .) To the jurisdiction ; 

(ii.) In abatement, 
(a.) To the person (1) of the plaintiff, 

or (2) of the aefendant, 
(6.) To the count, 
(o) To the writ; 
(iii.) In bar of the action. 

Pleading a plea in any one of these 
classes is a waiver of the right to plead in 
any of the preceding classes. 
See also title Plea in Bab. 

ABBAT, called also Abbotj was a spiritual 
lord, and an abbacy was the lordship with 
the revenues thereof and the spiritual 
duties attaching thereto. In England, 
abbats were either elective or presenta- 
tive ; and again some abbats were mitred, 
having episcopal authority, and not beiufi^ 
themselves subject to the jurisdiction of 
any diocesan, but others were unmitred, 
and were subiect to such jurisdiction. 
The mitred abbats alone were lords of par- 
liament. It is supposed that there were 
twenty-seven such parliamentary abbats. 
All the abbacies are supposed to have been 
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ABBAT— eon^iMd. 

foimded between 602 and 1133. An abbat 
together with bis monks formed a oonvetU^ 
vai were a corporation. By statute 27 
Hen. 8, e. 28, the lesser monasteries were 
abolished, and by statute 81 Hen. 8, e. 18, 
the larger ones were dissoWed also. 

ABDICAHOK. This is a renunciation 
of ofEce by some magistrate or other per- 
800 in office before the natural expiration 
thereof. Snch a renunciation differs from 
s regi^iuMtum of office, being usnally pure 
and sunple, whereas resignation is com- 
monly in farour of some particular succe^ 
sor. James II. was considered to have 
abdicated the Crown in 1688. 

ABDUCnOV. This word is commonly 
used of the criminal offence of carrying off 
females on account of their fortunes. See 
statute 9 Geo. 4, c. 31 ; but the law is now 
oomprised in 24 & 25 Vict. c. 100, as. 53-4. 
And by the same statute (24 & 25 Yict. 
e. 100), 8. 55, the unlawfully taldng away 
any unmarried female under the age of 
azteen years out of the possession and 
against the will of her parents or guardian 
is a misdemeanour ; and under s. 56 of the 
ame Act the like offence in respect of an 
unmarried female under the age of fourteei^' 
yean is a felony. 



ABETTOBS 

ABBTTOB& 



See title AiDEBS akd 



ABETAHGX. This word as applied to 
Ral property, whether estates or dignities, 
denotes that the same are in expectation, 
nmembrance, or intendment of the law. 
Abeyance is said to be of two sorts, being 
either — (1) Abeyance of the fee simple, or 
(2) Abeyance of the freehold. The first 
is where there is an actual estate of free- 
bold in esse, but the right to the fee simple 
is suspended, and is to revive upon the 
happening of some event ; e.g, in the case 
of a lease to A. for life, remainder to the 
right heirs of B. who is alive, the fee 
simple is in abeyance until B. dies (Co. 
Litt. 342 b.) Similarly, during the incum- 
bem^ of each successive incumbent of a 
church, he having only a freehold interest 
therein, the fee simple is in abeyance 
(litt § 644-^.) The second species of abey- 
aiiee, ie. an abeyance of the freehold itself, 
oecors on the death of an incumbent, and 
until the appointment of his successor 
(Litt. B. 647.) But saving this one case, the 
treehold is never in abeyance, and cannot 
ponbly be so. 

It was customary in speaking of a thing 
in abeyance to say that it was ** in nvbi' 
h»^ ^which was rather a profane expres- 
aon), or " in gremio Ugis " {Carter v. 
Bonurnfistoii, 1 P. Wms. 516), the latter 



ABXTAVCS— -0on<mti«rl. 

phrase denoting that the fee simple or 
freehold which was in abeyance was mean- 
while under the care or protection of the 
law. 

There is no abevance either of the fee 
simple or of the freehold in the case of 
conveyances operating under the Statute 
of Uses, for in these what is not given 
away remains in the grantor until it is so 
given. 

ABUJTT TO PAT. Before any one 
may be imprisoned at the present day under 
the 32 k 33 Vict. c. 62 (The Debtors Act, 
1869), it is necessary (subject to the excep- 
tions mentioned in s. 4 of the Act), that 
the debtor should have had since the date 
of the order or judgment the means to 
pay the sum in respect of which he has 
made default, s. 5 of the Act being sub- 
stituted for ss. 98 and 99 of the County 
Court Act, 1846. Moreover, no imprison- 
ment under this section is to operate as a 
satisfaction or extinguishment of any debt 
or demand, or cause of action, or to de- 
prive any person of any right to take out 
execution against the lands or goods of 
the person imprisoned. 

ABJUXATIOK. This is a foreswearing 
or renouncing upon oath. To abjure the 
realm was to take an oath to quit it for 
ever, and such abjuring persons were and 
are civilly dead. So also to abjure the 
Pretender was to take an oath disclaiming 
all allegiance or obedience to him. The 
oath of abjuration is a natural issue from 
the duty of allegiance, but, apparently, was 
not devised until after the Bevolution of 
1688, when the 7 & 8 Will. 3, c. 27, first 
imposed it in respect of temporal sove- 
reigns at least. {See title Pb^bmunire, as 
to spiritual sovereigns.) More recently 
the oath of abjuration has been wrapped 
up in the oath of allegiance prescribed by 
the '21 & 22 Vict. c. 48, s. 1, which is 
in these words : ** I, A. B., do swear that 
I will be faithful and bear true allegiance 
to Her Majesty Queen Victoria, &g., and I 
do faithfully promise to maintain, &c." 
the succession to the Crown as settled by 
the Act of Settlement, 1701 (12 & 13 
Will. 3, c. 2), ** hereby utterly renouncing 
and abjuring any obedience or allegiance 
unto any other person claiming or pre- 
tending a right to the Crown of tiiis realm ; 
and I do declare that no foreign prince, 
person, prelate, state, or potentate, hath 
or ought to have any jurisdiction, power, 
superiority, pre-eminence, or authority, 
ecclesiastical or spiritual, within this 
realm.*' Under the Naturalization Act, 
1870 (33 & 34 Vict. o. 14), s. 9, the 
oath of allegiance leaves out the words of 
abjuration, being merely an expression of 
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AJUmLkTrffM^continued. \ 

the poBitive duty of allegianoe to the 
Queen. 

Formerly, t.e., in the time of Edward 
the Confessor, and the other succeeding 
sovereigns, down to the rei^n^ of James I., 
if a person committed a felony he might 
obtain sanctuary in a church or church- 
yard ; and there on confession of the crime, 
he might abjure the realm. But this 
priyilego. g^win^ into an abuse, the thing 
was abolished by 21 Jac. 1, c 28, since 
vhich stntute this kind of abjuration has 
ceased. 2 Inst. 629. 

ABOBTIOV. Under the statute 24 & 
25 Viet. c. 100, s. 58, any woman being 
with child who with intent to procure her 
own miscarriage, unlawfully administers 
to herself any poison, or uses any instru- 
ment with the like intent, and any person 
other than the woman doing for her the 
like (whether or not the woman is with 
child), is guilty of felony ; and by 8. 59, 
the person supplying such poison or in- 
strument with knowledge of the intended 
unlawful use thereof, is guilty of a misde- 
meanour. For Uie complete commission of 
this offence, the earlier statutes of 4H Geo. 
8^ c. 58, and 9 Geo. 4, o. 81, s. 14, had 
required that the woman should be quick 
with child; but that is no longer a re- 
quisite. B. v. GoodhaU, 2 0. & K. 293; 

A. v. Isaacs, 9 Cox, C. C. 228 ; Arch. Crim. 
PI. and Eyid. 711. 

ABBIDGlusjiT. That is an epitome. 
The principal abridgments of the law are 
the following : — 
1516. Fitzherbert's Abridgment, going 

down to 21 Henry VII. 
1568. Brooke's "Grand Abridgment,** 

going down to Elizabeth. 
Btatham's Abridgment, going 

down to Henry Vl. 
17C2. Oomyns' Digest. 
17P6-51. Bacon's Abridgment. 
1741-51. Viner's Abridgment 
r. 99-1 806, with Supplement. 
1853. Chitty s Equity Index, 8rd Ed. ; 

and 
1870. Harrison's Digest, by Fisher. 

ABSOOHSIirO DSBTOB. Under the 
Debtors Act, 1869 (32 & 83 Vict. c. 62), 

B. 12, a bankrapt or liauidating debtor, 
who either after or wiiuin four months 
before the commencement of the bank- 
luptcy or liquidation, quits England, and 
wrongfully takes with him property to the 
amount of £20 or upwards, is guilty of 
felony. And under the statute 33 & 34 
Vict. c. 76. intituled ** The Absconding 
Debtors Act, 1870," such a debtor may be 
arretted, notwithstanding the abolition of 
arrest on mesne process by the Debtors 
Act, 1869 (32 & 83 Vict. c. 62), s. 6. 



AB8SH0Z. In French law, where a 
person has absented himself from his resi- 
dence and domicile for four years, and 
nothing has meanwhile been heard of 
him, a declaration of absence may be 
obtained against him {la dedaration 
dabsence), one year after the parties haye 
applied for same, ftiiling the success of the 
inquiries for him that are officially dirert<*<1 
upon such application. The effect of such 
a declaration is to put his next of kin 
(h^ritiers prisompti/s), into possession of 
his property, they giying security, and 
distnbuting the property acconling to tlie 
will of the absent person, or (in the case 
of intestacy), according to law. In case 
the absentee returns home, the next of kin 
are accountable to him, and return him a 
fifth part of the income if he returns before 
fifteen years, and one-tenth part if after 
fifteen years and before thirty; if after 
thirty, they return no part at all, and 
cease to be accountable, their security 
being discharged. The consort of such 
an abtientee may re-marry, and the second 
marriage is not impeachable excepting by 
the abwntee (personally). 

ABBBHTIVG HDISSLF. This oondnei, 
if done with the intention of ayoiding 
one's creditors, is an act of bonkruptcj 
sufficient to found an adjudication of 
bankruptcy within the meaning of the 
Bankruptcy Act, 1869, s. 6. 

ABSQUE HOC (wilhoui this). These 
were formal words made use of in the con- 
clusion of a special trayerse, and the 
trayerae itself was thence frequently called 
a trayerse with an absque hoe. These 
words were not essential to a special ti-a- 
yerse, others of a similar import being 
sometimes used in their stead ; their object 
was directly to deny some proposition or 
ayerment set forth in the plaintiffs decla- 
ration. By the C. L. P. Act, 1852, s. 65, 
it is enacted that special trayeises shall 
not be necessary in any pleading. 
See Special TBAyEB^E. 

AB8TRA0T OF TITLB. This is an 
epitome of the yendor's eyidence of owner- 
ship. It should commence with a purchase 
deed or marriage settlement; and if it 
commences with a wHlj proof of the testa- 
tor's seisin or possession, or at any rate of 
his receipt of the rents and profits at the 
time of his decease, should be furnished. 
If the abstract commences with a di6en> 
tailing deed (or fine or common recoyery)^ 
then the creation of the entail which pur^ 
ports to be barred thereby ought to be 
shewn. The abstract should set forth in 
epitome eyeiy subsequent document relat- 
ing to or affecting the title, excepting 
leases which haye expired, but not except- 
ing mortgages, although the money has 



A NEW LAW DICTIONARY, 



5 



ABSnACT OF XnUt—oontinwd. 
been repaid, unless perhaps, where the 
mtirtgage was only equitable (Jhummond 
T. Tracy, John. 608). But a deed which 
does not affect the right to sell need not 
be abstracted. When it is necessary (as It 
shnoet always isX to shew the birth, death, 
nr marriage of any person, the proper 
certificates of these &ciB must be produced ; 
when it is necessary to prove a pedigree, 
ss where a descent occurs in the course of 
the abetrai't, then the heirships must be 
pored if possible by strict eWdenoe, t.«., 
by means of certificates of births, deaths, 
sod marriages, and by the wills and letters 
of administration of persons hayinj; a pos- 
sble prior title; but failing such proof, 
er^nce of deeds, wills of relatiyes, ex- 
tracts from parish books, from family 
Bibles, from tombstones, and such like, 
may be given. It should also be shewn 
th^ no outstanding interest requires to 
be got in, such as dower, freebench, curtesy, 
or any unsatisfied charge; also (in the 
usual case) that legacies charged on the 
land have been paid ; also (if the property 
is sold free of luid tax), the certificate of 
such redianpiion, together with the receipt 
and memorandum of registration, should 
be produced. 

In the case of leasehold properties, the 
abstraot should shew the original lease 
and all snbeeauent assignments thereof, 
unloi where the originfd lease is of very 
ancient date, when some of the mesne 
asognments may be left out. Also, when 
the lease is less than sixty years old, the 
feasor's title must be shewn. 

When land (whether freehold or lease- 
bold), has devolved upon any one by tiie 
death of another since the IDtii of May, 
1853, the payment of succession duty 
must be shewn. 

By the Act 22 & 23 Yiot. c. 85, s. 24, 
the wilful concealment of any document, 
or the falsification thereof, is a misde- 
meanour. 

It is usual, however, to limit the con- 
tents of the abstract of title by special 
eoDditions of sale. 

See title C!oNDinoNB of Sale. 

ABUTTALS {abutter). The buttings 
and boundings of IsMid, either to the east, 
west, north, or south, shewiag on what 
other lands or places it does abut. But 
strictly speaking, the sides on the breadth 
are ^roipetVy adjacentee, «^, lying or bor- 
dering, and only the ends on the length 
are abuUaniee, is., abutting or bounding. 
OoweL 

The importance of a careful statement 
of the abuttals in describing the parcels 
in oonveyaDcing consists in the facility 
thereby siforded of establishing the iden- 
tity of the lands or plots of limd sold, at 



KSHUTIKLA— continued . 
almoHt any distance of time. Also, in 
criminal law, in iodlctments for those 
offences which the law regards as being 
of a local ohuacter, an accurate descrip- 
tion is necessary, and this is often best 
given by abuttals. Thus, an indictment 
for not repairing a highway must specify 
the situation of the road witiiin the parish ; 
also, on an indictment for night poaching, 
the 2octis in qtto must be described either 
by name, ownership, oooapation, or abuttaU, 
and it would not be sufficient to describe 
it as a certain close in the parish of A. 
And by the rules of pleading (H. T. 16 
Yict. r. 18) in an action of trespass quare 
cHauiwnfregity the close must be designated 
in the declaration by name or abuWiU, or 
other description, to avoid on the one hand 
the necessity of the defendant's pleading; 
liberwn tenemeniwnf and on the other hand 
the necessity of the plaintitTs new assign- 
ing. Taylor on Evidence, 268, 327. 

ACCXFTAVCE. When a bill isf drawn 
by A. B. upon C. D., and C D. writes the 
word '* accepted " and his name across the 
face of the bill, the bill becomes his accept- 
ance. Such an acceptance is usually made 
by C. D. when he holds goods consigned 
to him by A. B. and not yet paid for, or 
when he is otherwise in debt to A. B. 
When he accepts it under other circum- 
stances, the acceptance is for the accom- 
modation or honour of the drawer. An 
acceptance bv E. F., who is not a party to 
the bUl, would also be an acceptance for 
honour or accommodation, but in this case, 
for that of the drawee. Every acceptance 
must since 1 & 2 Geo. 4, c 78, s. 2, be on 
the blll,^« requisite which by the Mercan- 
tile Law Amendment Act, 1856 (19 & 20 
Yict. o. 97, s. 6), is extended to a foreign 
bill as well as an inland one. An accept- 
ance may be either general, as where the 
word "accepted," either alone or with the 
words "payable at" a particular place is 
written on the bill, or it may be tpecial, 
as where the words ** and not elsewhere " 
are added to the particular place men- 
tioned in the aooeptsunce for payment For 
the general law as to the liability of an 
acceptor, see title Bills of Exchange. 

ACCXFTAirOE AHB SSGEIFT. The ac- 
ceptance which is intended by the Statute 
of Frauds must either precede or be con- 
temporaneous with the receipt of the goods, 
and as there can be no receipt without 
delivery, it follows that the acceptance 
must be separated from the receipt by 
the delivery, thus, — 1, acceptance ; 2, de- 
livery, and 8, receipt. Oonsequentlj the 
acceptance signifies a mere expression of 
one's selection of the particular goods or 
article. 
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AOCEPTAHCS AHS BEO£IPT— dontd. 

Upon the goods being delWered and re- 
oelTed, the purohftser if dissatisfied with 
those sent may return them ; oonseqaenily 
the acceptance and receipt which the 
statute speaks of does not preclude sub- 
sequent oBJeciion. 

A0GE8B : See title Baotabd. 

A0CE88ABT. A person guilty of a 
felonious offence, not by being tlie actor, or 
actual perpetrator, of the crime, nor by 
being present at its performance, but by 
being some way concerned therein, either 
before or after its commission. If he has 
been concerned in it before its commission 
he is termed an accessary before the fact ; 
if after, an accessary after the fact. An 
accessary bt-fore the fact is defined to be 
one who, being absent at the time the 
crime is committed, yet procures, counsels, 
or commands another to commit it ; and, 
in this case, absence is necessary to con- 
stitute him an accessary, for if he be 
present, he is guilty of me crime as prin- 
cipal. Thus if A. advises B. to kill 
another, and B. does it in the absence of 
A., in this case B. is principal and A. 
accessary to the murder. An accessary 
after the fact is one who, knowing a felony 
to have been committed, receives, relieves, 
comforts, or assists the felon ; and gener- 
ally any assistance whatever given to a 
felon, to hinder his being apprehended, 
tried, or suffering punishment, makes such 
assister an accessary, as furnishing him 
with a horse to escape his pursuers, money 
or victuals to support him, a house or other 
shelter to conceal him, or using open force 
and violence to rescue or protect him (2 
Hawk. P. 0. 316, 817, 318). And now by 
stat. 24 & 25 Yict. c. 94, s. 1, it is enacted, 
that whoever shall become an accessary 
before the fact to any felony, may be in- 
dicted, tried, convicted, and punished in all 
respects as if he were tlie principal felon. 
And by sect. 8 of the same statute, it is 
enacted, that whoever shall become an 
accessary after the fact to any felony, may 
be indicted and convicted either as an 
accessary after the fivct to the principal 
felony, together with the principal felon, 
or after the conviction of the principal 
felon, or may be indicted and convicted of 
a substantive felony, whether the prin- 
cipal felon shall or shall not have been 
previously convicted, and may thereupon 
be punished in like manner as any acces- 
sary after the fact to the same felony, if 
convicted as an accessary, may be punished. 
And see generally the last-mentioned Act, 
which is intituled '^ An Act to consolidate 
and amend the Statute Law of England 
and Ireland relating to Accessaries to and 
Abettors of Indictable Offences." 



A0CI88AXY — wntinued. 

To a misdemeanour there are no aooes- 
saries, as neither is there to the offence of 
high treason. 

Bee also title Aiders ahd Abbttobs. 

A0CS88I0. This is a term in Bonian 
law used to denote a mode of aoqmsition 
of property by natural means: and the 
like use of the word is not uncommon in 
English law. Thus, the maxim " aecessio 
c€ditprineip<iU** denotes generally that an 
accessory tning when annexed to (as it 
naturally is annexed to) a principal tbin^ 
becomes part and parcel of the latter, and 
thereupon and thereby becomes the pro- 
perty of the owner of the principal thing. 
This mode of acquisition is particularly 
illustrated by the Law of Fixtures, as well 
in English as in Boman law, the maxim of 
the English law being '* Quidnuid jdan- 
tatur soloy aolo cediW* and of the Boman 
law being *^Omne quod ifuedifioatur boIo^ 
eolo cedit,*' (See Brown on Fixtures, 2nd 
ed. 1872.) But the principle is of universal 
application, applying to the incorporation 
of any substance of minor importance in, 
or its addition to, another substance of a 
larger or principal importance. By many 
civilians it is used as the general term, 
including in it the various more particular 
natural modes of acquisition, which aro 
designated respectively AUuvio, Speeifi- 
catio, Confuiio, Commixtio, See these 
seveial titles. 

AOuLuisAT. This is any unforeseen 
event that is not attributable to the con- 
trivance or negligence of the party. It is 
a rule of all systems of jurisprudence that 
no one is liable for an accident, being 
purely such ( Wakeman v. Rdbineonj 1 Bing. 
218 ; 8 Moore, 63) ; but it is an equally 
universal rule, tiiat the slightest negli- 
gence will exclude the defence of accident 
{Kearney v. London, BrigMon, Ac, Ry. 
Co., L. K. 5 Q. B. 411). But this non- 
liability from accident does not, of course, 
protect the purchaser of a specific chattel 
from payment of the price, in case the 
chattel IS either injured or destroyed by 
accident. Tarling v. Baxter, Tudor's M. 
C. 596. 

The Courts of Equity go further than 
the Courts of Law, and attempt even to 
relieve parties against the consequences of 
accident, but within a limited group of 
cases only. Thus, if a party has, to begin 
with, a conscientious title to relief, then if 
the accident consists in the loss of a bond, 
or of a negotiable or non-negotiable instru- 
ment, the 0>urt of Chancery will assist 
him to getting paid, upon the one condition 
of his giving a bond of indenmity to the 
obligor against any possible second pay- 
ment ; but the Courts of Law also have now 
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acquired jurisdiction to give relief in snch 
eases upon the like condition, 17 ft 18 
Vict c 125 (O. L. P. Act, 1854). Equity 
will also occasionally relioTe in the case of 
a lost deed {DahUm ▼. CoaJtmoorthj 1 P. 
Wms. 731). With reference to a destroyed 
instnunent, whether the same is negoti- 
able iWrighi v. MaidOane, 1 K. ft J. 708) 
or non-negotiable (Byles on Bills, 3721 
Equity seems to give no relief, inasmuch 
as the Law can do so. Bed quatrSf Han- 
mtrd ▼. BMnton, 7 B. ft C. 95. 

The Courts of Equity will also relieve 
against the defective execution of a power, 
bat that only in favour of a purchaser 
(inclnding a mortgagee or lessee), or of a 
creditor, or of a wife, a chUd, or a charity. 
They also relieve against mistaken pay- 
ments by an executor, decreeing, for ex- 
ample, the residuary legatees or next of 
kin to make up, i.e„ refand, to an annui- 
tuit-legatee the diminution which the 
annuity fund may have sustained through 
a reduction in the value of stock, occa- 
sioned by Act of Parliament 

But the Court refutes to extend its relief 
to cases of contract, for there the parties 
have been to some extent negligent In not 
providing against the particular casualty, 
e^^ the destruction of premises leased 
{BvBoek ▼. DammiU, 6 T. R. 650) ; and the 
relief which the Court gives to one party 
will never be given so as to prejudice 
another. WhiU v. NutU, 1 P. Wms. 61. 

ACGZDZHTAL DBATH. For the law of 
oompensation in the case of persons killed 
by railway accidents, see Lord Campbeirs 
Act (9 ft 10 Vict c. 93) ; also the Act 
amending same (27 ft 28 Vict, c 95). By 
the latter Act any of the persons beneficially 
interested in the death may, when no action 
for oompensation is brought within six 
months from the death by the executor or 
administrator of the deceased, bring such 
action; and the defendant is enabled to 
pay a lump sum of money into Court, 
without epeafjiag the shares into which 
the same is to be divided among the parties 
interested. 

ACdDZHTB, niSUBAHCE AOADfST. 

The law of insurance in its general prin- 
ciples is applicable to this particular 
species of insurance. Thus, the assuring 
person must have an interest in the life 
of the aasuree. under the stat. 14 Geo. 3, 
c. 48, s. 2 QShiUing v. Accidental Death In- 
mranee Co., 2 H. ft N. 42). Also, there 
must be a full disclosure of all circum- 
stances material to the exposure to acci- 
dents (Shilling's Cate^ tuvra). It is usual 
in such policies to proviue that the injury 
from the accident insured against shall he 
caused by some outward and visible means, 



AOCISmS, mUBAVOB AOADin^ 

continued. 

of which satisfactory proof can be furnished 
to the company ; as to the meaning of such 
a provision, see Trew v. Railway Pateengen 
Insuranee Company, 5 U. ft N. 211; on 
app. 6 H. ft N. 839. And see generally 
Fisher's Dig. 4926-30. 

AOOOKMOnAncnr : See tiae Bills or 
Exchange. 

ACOOKPIJOS: See title Aiders avd 
Abettoes. 

AOOOSD AHD BATUFACnOV. This is 
a defence in law, consisting (as the name 
imports) of two parts ; viz. something given 
or done to the plaintiff by the defendant 
as a satisfaction, and agreed to (or accorded^ 
as such by the plaintiff. Therefore accord 
without satisfaction is not a good plea 
(Parker v. RamAotUmy 8 B ft 0. 257), as 
neither is satisfaction without accord 
(Rardman v. Bellhouae, 9 M. ft W. 596); 
but accord and satisfaction with one of 
several enures to the benefit of all ( WaUaee 
V. BetiaaU, 7 M. ft W. 264 ; NichoUon v. 
.BeviU, 4 A. ft E. 675). But the satisfaction 
must be complete and executed. Flocton 
V. HaU, 16 Q. B. 1039. 

In the case of an asoertaiDod sum of 
money, a less sum is no satisfaction for the 
debt unless there is some additional consi- 
deration (Fitch V. SutUm, 5 East, 230 ; 
Cumber v. Wane, 1 Sm. L. C, 6th ed. 301) ; 
but in other cases the value of the satis- 
faction is not inquired into (PinneTs Case, 
5 Bep. 117a: Chtrlewis v. Clark, 3 Exch. 
375) ; excepting so far as to ascertain that 
the chattel given in satisfaction is of some 
value (Preston v. Christmas, 2 Wils. 86; 
CaHtoright v. Ck)ok, 3 B. ft Ad. 701). 
One security is no satisfaction for another, 
unless it is of a higher or better quality 
than the original security ; & g^ by being 
negotiable. Sibree v. Tripp, 15 M. ft W. 23. 

After breach, accord and satisfiEu^tion is 
in general a good defence (when specially 
pleaded) to an action on any contract, 
whether made by parol or by specialty 
(Blake's Case, 6 Rep. 43 b) ; unless where a 
sum certain is payable under the specialty 
(Peytoe's Case, 9 Bep. 79 a): but before 
breach it is never a good defence to an 
action on a specialty ** nam unumquodaue 
eodem modo quo coUigaiur dissolvi debet. * 

An accord and satisfaction obtained by 
fraud may be set aside in equity {Stewart 
V. Great Western By. O). 2 De G. J. ft 8. 
319); and a receipt given for money re- 
ceived as compensation under circum- 
stances amounting to imposition, or even 
undue consideration, will not estop the 
injured porty even at Law (Roberts v. 
Eastern CoutUies By. Co. 1 F. ft F. 460; 
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Lee T. Laneathire and Yorkthire Ry» Co., 
L. R. 6 Ch. App. 527. 

AOOOrar (AOnOV 07). Aq action 
which lies ftgainst a party to compel him 
to render an aoooont to another with whom 
he has had tranaactionfl ; and the writ by 
which this action was commenced was 
thence termed a writ of account (F. N. B. 
116 to 119; Go. Litt. 172 a). From the 
greater facilities, however, which are 
afforded by the Courts of E(}aity in taking 
an account of profits or receipts, the action 
of account at law is now seldom resorted 
to, one of the most recent cases in which it 
was used being Beer v. Beer (12 0. B. 2). 
The action may still, however, be brought 
in a proper case ; for by the common law, 
it lies against a bailin or receiver; also, 
against one merohant at the suit of another 
for not rendering a reasonable account of 
^flts ; and by the stat. 4 Anne, c. 16, s. 
27, it is made to lie by one joint tenant or 
tenant in common against the other as 
bailiff (although not expressly so appointed) 
for receiving more than comes to his just 
share or proportion. This action as be- 
tween merohants and merchants was an 
exception to the Statute of Limitations (21 
Jac. 1, c. 16, s. 8), but since the M. L. A. 
Act. 1856 (19 & 20 Vict c. 97), s. 9, it is 
no longer so, the limit for bringing the 
action being now six years in all cases. 

The equitable jurisdiction in account 
applies in the following cases :— (1.) Where 
a principal asks for an account against his 
agent, there existing in this case a fidu- 
ciary relation between the parties (Jtfoc- 
kentie v. JohnUon, 4 Mad. 378), but not in 
the converse case of agent against principal 
iPadwiek yMtardeyj 9 Hare, 627) (2.) Where 
there are mutual a^ioountB between plain- 
tiff and defendant ; i. 0., when each of two 
parties has both received and paid on the 
other's account (PhiUipe v. PhiUipe, 9 Hare, 
471). And (8.) where the accounts are of a 
very complicated character, and therefore 
not admitting of being examined on a trial 
at Nisi Prius. O'Connor v. Spaight, 1 Sch. 
& Lef. 805. 

AOOOraTAVT TO TEB CBOWH. This 
denotes generally one who receives money 
for the Orown, and is accountable therefor. 
The Grown has a lien upon the lands 
(other than the copyhold lands) of the 
accountant for any monevs he may mis- 
apply or become chargeable with, and such 
lien attaches as from the time he becomes 
such accountant, and continues to attach, 
even as against purchasers of the lands 
without notice (fiozhead^e Case, F. Moore, 
126). Since June 4th, 1889, every such lien 
of the Crown must be registered under 
2 & 3 Vict a 11, and under the Act 22 & 



AOOOURTAVT TO THE CBXaWW—eotUd. 

28 Vict. c. 85, must be re-registered every 
five years ; but since 1st November, 1865, 
no niture lien is to affect a purohaser, 
although with notice, until a writ of exe- 
cution has been registered, under 28 ft 29 
Vict. c. 104. 

See title Obowh Debts. 

ACOOraTAVT-OXHZBAL. This was an 
officer of the Court of Chancery, appointed 
by the statute, 12 Geo. 1, c. 82, out who 
has since been superseded by an officer 
called the Paymaster (General of England, 
under the Chancery Funds Act, 1872 
(35 & 86 Vict c. 44), and the Chancery 
Fund Rules, 1872, which came into opera- 
tion on the 7th January, 1878. 
See title Fatkastkb-Gbnkbal. 

AOUOUHTS O0BBIHT. These are 
runnipg accounts, or open accounts. 

AOOOrar flTATTO. This is nothing 
more than the admission of a balance due 
&om one party to another ; and that balance 
being due there is a debt ; and the state- 
ment of the account implies a promise in 
law to pay the debt shewn by the balance. 
For an account stated, it is requisite that 
a sum certain should be due in certainty 
{Hughee v. Thorpe, 5 M. ft W. 656) ; but 
the sum need not be payable tfipr«san<» 
(WheaOey v. WiUiame, 1 M. & W. 583). 
The account must have been stated to the 
creditor himself or Ms agent, and is not 
suffldent if made to a stranger (Tucker 
V. BarroWy 7 B. & C. 623). The statement 
may be in writing or by word of mouth 
(Singleton v. Barrett, 2 C. ft J. 868) ; an 
I. O. U. is evidence of an account stated 
(Jaecbe v. Fither, 1 C. B. 178). But to 
revive debts barred by statute, the account 
stated must be in writing, 9 Geo. 4, c. 14, 
al. 

An account stated is not conclusive, but 
an error therein may be shewn (Thomtu v. 
Hawkea, 8 M. ft W. 140); also, that an 
item therein is not a valid debt for want of 
consideration (French v. French, 2 M. ft Q. 
644). It is, however, no objection to a 
debt that it arose upon a contract which 
was bad for want of writing within the 
Statute of Frauds (Cocking v. Ward, 1 C. B. 
858), unless the contract has continued 
executory. Lord Fdlmouith v. Thomae, 1 
C. ft M. 89. 

It is a rule of law, that an infant cannot 
state an account (Trueman v. Hunt, 1 
T. R. 40); upon attaining his age of 
twenty-one years he may, however, ratify 
such an account WiUiams v. ifoor, 11 
M. ft W. 256. 

ACOBETIOV. A mode of acquisition by 
natural law. 

See title Aocbsuo. 
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AOGBUZB, CLAUBB OV . This is an 
expreoB olanse frequently ooconiag in the 
ease of gifts by deed or will to persons as 
tenants in common, proriding that upon 
the death of one or more of the beneficiaries 
Ms or the&r shajres shall go to the somTors 
or somvor. It is a role of law, that there 
is '*no snnrivorship upon snryiTorship ; " 
le, that the elanse of aocrner extends only 
to the origina], not also to the accmed, 
shares, unlesB in terms it is expressly made 
to extend to the latter also, whioh it costo- 
mariiy is made to da Pain y. Benson, 3 
Atk.80. 

ACOUMULAIIOn. The rale which 
limits the acemnnlation of the income of 
property used to be the rule of perpe- 
tuities, yis., a life or liyes in being, twenty- 
one years, and (where gestation actually 
existed) the period of gestation (Cadeil y. 
fatmetj 1 CL ft F. 372); but, in conse- 
quence of the supposed abuse of that rule 
in Thdlumm y. Woodford, 4 Yes. 112, and 
by Tirtne of the so-called Thellusson Act 
(39 & 40 Geo. 3, c. 98X the period within 
wfaieh such accumulation may at the present 
day be lawfully directed is one or other 
lefetally, and not two or more together, of 
the following periods, namely : — 
(1.) The life of the grantor ; 
(2.) The term of twenty-one yean from 
the death of such grantor, or (but 
in the case of a ^ill only) from 
the death of the testator ; 
(3.) The minority or minorities of any 
life or liyes in being, or in ventre, 
at the death of such grantor or 
of sudi testator (as the case may 
be); 
(4.) The minority or minorities of any 

Serson or persons who, under the 
eed or will (as the case may be), 
is entitled to the income, or rather 
would if of full age, and but for 
the direction to accumulate, be 
entitled thereto. 
The Thellusson Act applies both to real 
and to personal property : also, whether the 
direction to accumulate is giyen expressly 
in 80 many words, or arises by implication 
ody (Maedonald y. Bryee, 2 Keen, 276^ 
talong place by operation of law, and with- 
out regwl to the question whether the 
aecomulatian, when it arises from an im- 
plied direction, takes place accidentally or 
neoesMrUy {EtfansY. SeUier, 5 Gl. & F. 114), 
and also without regard to the question 
whether the interests of takers are yested 
or not. Shaw y. Bhodes, 1 My. & Or. 13.*). 
The dij^ection to acoumulato la, in the 
general case, yoid as to the excess only 
{MarduiU y. HoUautay, 2 8w. 450) ; but 
where the direction exceeds not only the 
limit prescribed by the Thellusson Act, 
hot also the rule of perpetuities, it is void 



AOCXniULATIOn— eonfmifsd. 

in ioto, and not merely as to the excess. 
BoughUm y. JamM, 1 GolL 26. 

The Thellusson Act directs that the 
income directed to be accumulated shall, 
so far as the direction is yoid for excess, 
belone to the person or persons who ** would 
have been entitled thereto if such accumu- 
lation had not been directed;'* and the 
statute, in this part of it, has been con- 
strued as follows:— 

L As to realty, — 

(1.) If there is no residuary dense 
the heir takes (Eifre y. Mars- 
den, 2 Keen, 564) ; and in case 
of his death during the period 
of excess, the future income 
will go: 

(a.) In the case of the heir 
haying taken a chattel 
interest, to his next of 
kin {8^ffeU y. Denny, 10 
Beay. 315) ; and 
(h.^ In the case of the heir 
naring taken a freehold 
interest, to hist next of 
kin (1 Vict. c. 26, s. 6), 
as being at the beet an 
interest pur autre vie 
only; 

(2.) If there is a residuary deyise 
the residuary deyisee takes. 

1 Vict c 26, s. 25. 

II. As to personalty, — 

(1.) If there is no residuary be- 
quest the next of kin take ; 

(2.) If there is a residuary bequest 
the residuary legatee takes 
{Haley y. Bannitter, 4 Ifadd. 
275), and takes as capital, to 
whidi, therefore, if tenant 
for life, he would be entitled 
to the income of it only 
(Orav^ y. Orauiley, 7 Sim. 
427); and 

IIL As to realty and personalty equally. 
If the income directed to be accu- 
mulated is the income of residue, 
then, 

(1.) So &r as the residue consiste of 
personal estate the next of 
kin take (JPride y. Focke, 

2 Beay. 430); but 

(2.) So far as the residue consists of 
real esteto the heir takes. 
Wildes y. Davies, I Sm. & 
Gift 475. 

The Thelltisson Act itself exoepte from 
ito operation the following directions, 
namely : — 

(1.) Proyisions for the payment of the 
debts, whether of Uie settlor or 
testator (as the case may be), or 
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of any other person (Barringtcn 
V. LiddeU, 2 De G. M. & G. 480) ; 
and such provisions are also ex- 
empt from the rule of perpetuities 
(Briggs v. Oxford {Earl) 1 De 
G. M.&G.863}; 

(2.) ProvlHions for raising portuma, 
whether given by the same in- 
strument or by a different one 
{Beech v. Lord St, Vincent, 3 De 
G. & 8m. 678)f the parents of the 
portionists taking, however, some 
interest under the iustrument 
which directs the accumulation 
{Barrington v. LiddeU, supra), 
however small that interest may 
be {Evans v. HeUier, 5 CI. 8c F. 
126 ), the interest of the parents 
acting analogously to the rule of 
perpetuities, semkHe ; 

(3.) Provisions for raising a timber fund, 
provided such provisions do not 
exceed the rule of perpetuities. 
Ferrand y. Wilson^ 4 Hare, 344. 

AjOCUMUIATIVE JUOGlfSHT. The 
passing distinct sentences for two or more 
distinct offences. By the Common Law 
such a judgment ooiUd only be given in 
cases of misdemeanours, and not upon 
convictions for felony, the party attainted 
of felony becoming thenceforth dead in 
law. Latterly, however, by stat. 7 & 8 
Geo. 4, c. 28, s. 10, the Court was em- 
powered to pass a second sentence, to com- 
mence after the expiration of the first, in 
a case of felony ; and under the criminal 
statutes at present in force (24 & 25 Yict.) 
such accumulative punishments are in 
general use, not exceeding three in all. 
See titles Pbbjuby ; Labcent. 

AOCfUSED. This is the generic name for 
the defendant in a criminal case, and is 
more appropriate than either prisoner or 
defendant Bex v. M*Naughteny 1 C. & K. 
131. 

AC ETIAX BILLS. The ae eiiam clause 
was a form or fiction of law adopted first in 
the Queen's Bench, and afterwards in the 
Common Pleas, to give jurisdiction to these 
Courts in actions for ordinary debts The 
bill of Middlesex in the Queen's Bench 
being framed only for actions of trespass ; 
and the statute, 13 Car. 2, st. 2, c. 2. hav- 
ing required that the true cause of action 
should be expressed in the writ or process, 
the Court of Queen's Bench was in danger 
of losing its entire jurisdiotion in matters 
of debt ; to obviate that result, the ac eiiam 
clause was invented. And some few years 
afterwards. North, C.J., directed that in 
the Common Pleas the like fiction should 
be added to the usual complaint of brcak- 
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ing the plaintiff's close. But since the 
Uniformity of Process Act (2 Will. 4, c. 39) 
the necessity for this fiction has ceased. 

ACKNOWLEDGXEHT MOHET. A sum 

of money paid by copyhold tenants in some 
parts of England on the deaths of their 
landlords as an acknowledgment of their 
new lords. It is the laudemium, or lauda- 
tivum of Roman law, being so called a luu- 
dando domino. Leominster used to be an 
instance of it, see Cowel ; but there is no 
trace of it at Leominster at the present 
day. The author is not aware of any 
district in England in which it is now pay- 
able. The payment of fines by copyhold 
tenants is, however, an analogous payment. 

ACKVOWLEDOXSNT 07 A DEBT. This 
consists in the admission that a debt ia 
owing. Its effect upon a debt not ydt 
barred by the Statute of Limitations is to 
cause the statutory period to commence 
running anew. The acknowledgment must 
be in writing under Lord Tenterden's Act 
(9 Geo. 4, c. 14), s. 1, and must be addressed 
to the creditor, or, semble, his agent (Ftdler 
y. Bedman, 26 Beav. 614) ; it may be signed 
either by the debtor himself or his agent 
(19 & 20 Vict, a 97 8. 13). The acknow- 
ledgment, in order to be sufScient, must 
involve a promise to pay {Tanner v. Smarts 
6 B. & C. 602) ; therefore the effect of a 
sufficient acknowledgment of a debt already 
actually barred is the same as the acknow- 
ledgment of a debt not yet barred, i.e., the 
time will run afresh from the last acknow- 
ledgment. 

AOKirOWLEDGllEirT 07 JTATtHTRD 
WOMEE : See titles Deed Acknow- 
ledged ; FiNB AND Common Becovbbt. 

AOKirOWLEDGlEEHT 07 TITLE. Under 
the Stat. 3 & 4 Will. 4, c. 27, s. 14, a written 
acknowledgment of the title of a person 
entitled to any land, when given to him or 
his agent, and signed by the party in pos- 
session or in receipt of the rents and profits 
of the lands, has the effect of rendering 
such possession or receipt that of the per- 
son whose title is acknowledged ; and tlie 
title of the latter to make an entry or to 
bring an action for the recovery of the 
lands shall be deemed to accrue at the date 
of such acknowledgment for the purpose of 
saving the Statute of Limitations. 

ACQinZSGENCE. Where a person hav- 
ing a full knowledge of the facts {Bamsden 
V. Dyson^ 1 H. L. C. 129) neglects to dispute 
the right of another, he is said to acquiesce 
in such right. The effect of such acqui- 
escence is a species of estoppel by conduct^ 
see title Estoppel; and it is one of the 
principal grounds upon which Courts of 
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Equity and also of Law relv in refodng 
relief to persons bringing forward their 
claims. The Courts of Equity carry this 
principle so far that in a matter of purely 
equitable jurisdiction they refuse relief to 
a plaintiff although he is within the period 
allowed by the Statutes of Limitation for 
the reooyery of his rights. (^See also title 
Lachss.) And when a person stands by 
and allows another to deal ¥rith property 
to which he claims or has a right, ne is 
prcTented from disputing the ri^t of such 
other person, at leajst to me prejudice of a 
poiYshaser for Tsdue without notice {Tea$- 
dale T. TeasddU, Sel. Ch. Ga. 59). For the 
effect of aoquiesoenoe on the part of a land- 
lord in avoiding the effect of a forfeiture 
for breach of covenant by his tenant, eee 
title Waiyeb. 

AOQUllTAL. This word has two mean- 
ings. 1. It deifies to be free from entries 
and molestations of a superior lord for 
servioee issuing out of lands. 2. It sig- 
nifies a deliverance oi setting free of a 
person from a charge or suspicion of guilt. 

AIXIUITTAVCB. A discharge in writing 
of a sum of money or other dufy is so called. 
Such a discharge, unless it is b^ deed, is 
not pleadable, neither is it conclusive as evi- 
dence, for it may be shewn to have been 
given through mistake. A duly authorized 
agent may sign an acquittance so as to bind 
his principaL 

ACT 07 BAHXBUFTCT. This phrase 
denotes any one of the various grounds 
upon which a debtor may be adjudicated a 
bankrupt. Under the Bankruptcy Act, 
1869, s. 6, these acts of bankruptcy are the 
following: — 
(I.) A general conveyance or assign- 
ment by the debtor in trust for 
his cremtors ; 
(2.) A fraudulent conveyance or transfer 
by the debtor of the whole or part 
of his property ; 
(3.) The debtor's having done any of 
the following things with intent 
to defeat or delay his creditors, 
namely : 
(a.) Departed out of England ; 
(5.) Remained out of England ; 
(c.) Being a trader, departed from his 

dwelling-house ; 
(d.) Begun to keep house ; or, 
(e.) Suffered himself to be outlawed ; 
(4.) The debtor's having filed in Court a 
declaration of his inability to pay ; 
(5.) The levying of an execution for not 
lees than 501. against the debtor 
by seizure and sale of his goods ; 
(6.) The debtor's having neglected, if a 
trader for seven days, and if not a 
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trader for twenty-one days, after 
service thereof to pay or to secure 
or compound for the amount (not 
being an amount under 50Z.) de- 
manded on the debtor's summons 
of the petitioning creditor. 

ACT 07 OOD. This is a pious phrase for 
an inevitable accident. No one is to be 
prejudiced by the act of God. But when 
a debtor has agreed to an alternative obliga- 
tion, and one of the alternatives becomes 
impossible by the act of God, he is not 
thereby discharged from doing the other, 
which remains possible {Barkvoorth v. 
Young, 4 Drew. 1) : for that is no prejudice 
to him, and the contrary would be a preju- 
dice to the creditor. 

8w also title iMFOfisaiLmr. 

ACT 07 PAMIAIOSHT: Bee title 
Statute. 

ACIZ8. In French law, denotes docu- 
ments, 0.{/., lee actee de T€tat tsivil — public 
documents. C!ompare the use of acta in 
Boman law, and the phrase AcU of Parlia- 
ment in English law. 

ACTE8 DS DB0I8. In French law, are 
the certificates of death, which are required 
to be drawn up before any one may be 
buried. {AuiCUM inhumation ne eera faite 
eane une autori$ation de Toffleier de V^tat 
civa.—Code Nap. i. 2-4.) 

ACTE8 DE XABIAOZ. In French law, 
are the marriage certificates, and contain 
names, professions, ages, and places of birth 
and domicile of the two persons marrying 
and of their parents; also the consent of 
these latter, and the mutual agreements of 
the intended husband and wife to take each 
other for better and worse, together with 
the usual attestations. 

ACTE8 DE KAISSAirCE. In French law, 
denote the certificates of birth, and must 
contain the day, hour, and place of birth, to- 
gether with the sex and intended Christian 
name of the child, and the names of the 
parents and of the witnesses. 

ACnO KOK ACCEEVIT lEPEA 8EX 
AEE08. In the times of Latin pleading, 
this was the phrase by which a defendant 
pleaded the Statute of Limitations to an 
action of astumpeit or on other simple con- 
tract, six years oeing the period limited for 
bringing the action. 

ACTION AED SUIT. This is defined as 
the right of recovering in a Court of justice 
what is due or owing to oneself (Jus perse- 
quendi in judido quod sibi debetur). 

All actions arise either out of contract or 
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out of torfc ; if a pioooeding originAtes out 
of a crime it is not (in EDglish law, at any 
rate) an action^ but a pmsQcation. The 
varietieB of the several acticxis are the fol- 
lowing: — 

I. On contract, — 

(1.) Covenant, being on a deed alone ; 

(2.) Assumpsit, — being ou a simple 
contract only ; 

(3.) Debt, — being indifferently on a 
deed or a simple contract ; 

(4.) Scire faoiat, — ^being on a judg- 
ment; 

(5.) Account; and 

(6.) Annuity. 

II. On tort,— 

(1). Trespass, — ^being either 
(a.) Trespass quare dausiun /regit, 

— to real property ; 
(&.) Trespass de hanie atportatiij — 
to personal property ; 

(2.) Case,— 

(3.) Trover,— 

(4.) Detinue, — and 

(5.) Replevin. 
For a particular explanation of each of 
these forms of action, see the respective 
titles. 

There were also a numerous group of 
actions called real and mixed actions, but 
all of tiiese, saving ejeetment onlVi have 
been abolished by the stat. 3 & 4 Will. 4, 
c. 27, s. 86, and the 0. L. P. Acts, 1852, 
1854, and 1860. 

There are certain general principles 
that are applicable to all actions and 
suits. Thus, first, it is necessary before 
commencing an action to see that the 
cause of action is complete, and, therefore, 
in the case of payments dne against a cer- 
tam day to see that the day has arrived 
and is over, and in the case of payments to 
become due only upon the performance of 
some condition to see that such condition 
has been performed, otherwise, if there was 
no cause of action at the date of the issu- 
ing of the writ of summons whereby the 
action is commenced, the plaintiff must 
necessarily fail. Secondly, it is necessary, 
especially in actions growing out of con- 
tracts, to see tiiat the plaintiff has that 
privity which is necessary to support the 
action and as against the particular defen- 
dant, otherwise the action will be demurra- 
ble ( Lwnley v. Oye, 2 .£. & E. 21 6). Thirdly, 
in the case*^ of torts, the ground of action 
must be what the law regards as an if^wria 
and not a dommtim merely {Steventon v. 
Newnham^ 13 G. B. 285 ; Aeton v. Blunddl, 
12 M. & W. 324). Fourthly, that the 
wrongful act does not amount to a felony 
{We&ek V. Constantine, 2 H. & G. 146). 
And, fifthly, in case of the injuria being 
the breach of a public duty, private damage 
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must have arisen to the plaintiff from it. 
Reams v. Cordwainers Co., 6 G. B. 388. 
See also following titles, Joinder of 

GaUSES : GONSOLIDATION RuLB ; 

Pabtiss ; Gboss Actiomb, &o. 

AD DAMNUII. That part of the decla- 
ration which commences with ihe words 
*' to the damage," &c.. is termed the breach, 
and is thence sometimes called the breach 
ad damnum. Gh. on Pleading, 362, 6th ed. 

ADDmOV. This term is used in law 
to denote the address and profession of the 
party to, or of any deponent in an action. 
The greatest accuracy in the addition is 
often necessary, e^,, in the affidavit which 
is to accompany the registration of a bill 
of sale. 

ADItTiTWO, otherwise JLTKBUSQ, An 
expression which was used to designate 
among the Saxons their chief nobility, and 
pre-eminently the eldest son of the king. 
Spelman. 

ABSXPIIOV. The taking away. For 
the application of this word to legacies and 
devises, and for the Ekiglish and Roman 
law of adeinption of legacies, see title Lb- 

GAOIBS AND DeVISBS. 

AD nraunEITDUlt a judicial writ 
commanding inquiry to be made of any- 
thing relating to a cause depending in the 
King's Gourts. It is granted upon many 
occasions for the better execution of justice. 
See title Wbxt of Inqcut. 

ADJOUBVIEEIIT. A putting off until 
another time or place. Thus, a Gourt may 
be adjourned; Parliament is adjourned; 
the further consideration or hearing is ad- 
journed ; and in consequence of such ad- 
journment, the parties and witnesses have 
Sermission to forbear their attendance 
urin^ the period of adjournment. See as 
to Adjournment Days, Cheetham v. Sturte^ 
Vint, 12 M. & W. 615. 

ADJUDICATION. A giving of judgment 
In Roman Law, the adjudioatio was the 
fourth of the four formulie in use during the 
period of the formulary procedure (177 b.c. 
till 286 A.D.). It occurred in three actions 
only, viz., Finium regundorum, Communi 
dividundo, and Familix erciscundai, 

ADJVSnaSHT. This is the rateable 
distribution of a loss which is matter for 
general average (see Gbnbbal Avebaob). 
In an adjustment, the rule now adopted in 
England differs according as, — 

(1.) The ship arrives at its port of des- 
tination, in which case the selling price of 
the goods is taken ; or 

(2.) The ship puts back to the port of 
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liding, in which caae the invoioe price of 
the goods is taken. 

Bot ia either case the goods mcriflocd 
as well as the gttods saved are liable to 
oontribate towards making good the loss, 
it being obvious that the owners of the 
gnnds sacrificed are not to be on a better 
fuoting than the owners of the goods 
saved. Sin. M. Law, 295. 

The nanedy for enforcing oontribation 
towards a general average is by action at 
law or salt in eqnity, but not (as a rule) in 
tUe Court of Admiralty. 

When the amount of the indemnity for 
(lamage sustained in the course of a voyage 
is ascertained, and the proportions thereof 
which each underwriter of the policy is 
liable to pay is settled, it is usual for the 
underwriter to indorse on the policy, " ad- 
justed this loBS at so much per cent.," or 
some words to the same effect, and this is 
called an adjustment (1 Park on Ins. 192). 
The adjustment when so made is prima 
fade evidence both of the underwriter's 
liability on the policy, and also of the 
amount due; and the onus of proof is 
therefore thrown on the underwriter if he 
alleges that the adjustment was obtained 
through fraud, or was made under a mis- 
take of fact, or even (it seems) of law. It 
is the common practice after an adjustment 
for the broker of the underwriter to give 
to the assured his (the broker's) own note, 
called a credit note, fur the amount of the 
loss payable in a month ; but the under- 
writer still in such a case remains liable, 
as a surety for the broker, in case the 
latter should become insolvent during the 
month. 

See title General Ayeraob. 

A'niffigAwrR'Kii BUT. A vmt which lay 
against those who usurped more than their 
share. It us«^ to lie in two cases, first, for 
admeasurement of dower, and secondly, for 
admeasurement of pasture. In the former 
ease, it was brounit by the heir against 
the widow of a deceased, who withheld 
from such heir, or his g^rdian, more land 
in respect of lier dower than she was justly 
entitled to, in which case the heir was to 
be restored to the overplus. In the second 
case, it lay between those who had com- 
mon of pasture appendant to their freehold, 
or common by vicinage, when any one or 
more surcharged the common with more 
cattle than he or they ought to have 
thereon (F. N. B. 125, 148 ; Les Termer de 
la Ley), Nevertheless, the writ for ad- 
measurement of dower did not lie where 
the excess in the assignment of dower was 
attributable to the act of the heir himself, 
who made the assignment being at the time 
offuU age ; unless, indeed, the excess had 
arifloi from the discovery of mines which had 
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been overlooked at the time of the assign- 
ment. At the present day, this writ of ad- 
measuTcment is practioskllv extinct as a 
form of process in both of the two cases in 
which it was formerly used ; and now an ac- 
tion on the case is the common mode of oro- 
ceeding by one commoner against another 
for a surcharging of the common, and a 
suit in Equity is the course to be adopted 
by the heirs a^inst the widow for the 
purpose of correcting an excess in the as- 
signment of dower ( jETo&y v. Ho&y, 1 Vem. 
218). There is no question, however, but 
that the vmt of admeasurement, never 
having been expressly abolished, is still 
availaole for eitner of the two purposes 
before-mentioned, although the wholesale 
abolition of real and mixed actions which 
wa^ effected by the Acts 8 & 4 Will. 4, 
c. 27, s. 36, and 23 <fe 24 Vict. c. 126, s. 26, 
may be thought by some to have extended 
to the writ of admeasurement also. 

ADXnflOlTLTnt An aid or support to 
something else, whether a right or the 
evidence of one. It is principally used to 
designate evidence adduced in aid or sup- 
port of other evidence, which without it is 
imperfect. 

ADIOEHIBTEATIOV. The discharging 
of some dutv or office, usually that of get- 
ting in and distributing the assets of a 
deceased person. 

See titles Adminibtration of Assets ; 

ADMlNIffrRATOR. 

ADXIHIffrEATIOV, ORAHT 07. The 

administration of the personal estate of 
a deceased intestate belonged anciently 
to the sovereign as parent pairim, or to 
ceriain lords of manors under a general 
grant from him, and afterwards to the 
ordinary who hy the Statute of West- 
minster 2 "(13 Edw. 1.) c 19, was re- 
quired to pay the debts of the deceased, 
and who, at a still later period by the stat. 
31 Edw. 8, St. 1, a 11, was required to de- 
pute the administration to the next of kin 
of the intestate. Thus stood administra- 
tion until the C!ourt of Probate Act (1857), 
20 & 21 Vict. o. 77, whereby the power of 
granting administration was transferred to 
that Court from the ecclesiastics. 

In the grant of letters of administration, 
tliere are certain relations of the deceased 
who are considered to have a preferable 
right. Thus, the husband has an abso- 
lute right to administer to his wife, and 
the widow has a moral right (which the 
Court generally recognises) to adminster 
to her husband. When there is no hus- 
band or widow, the right to administer 
belongs to the next of kin according to 
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their proximity in relationship, the right 
to the beneficial interest under the Statute 
of Distributions generally r^^Jating the 
right to the grant of administration ; and 
In the case of there being several next of 
kin in eqoal proximity, he whom the 
majority shall elect in general administers. 
A creditor may also adminiator ; and the 
Court may even appoint to the adminis- 
tration a person entirely without interest, 
in which latter case the grant is merely 
ad colligendum. 

There are various species of administra- 
tion, namely : — 

(1.) A general administration, — when 
the deceased is wholly intestate ; 

(2.) Administration de honi» non, — as 
upon the death of a sole executor after pro- 
bate intestate, or upon the death of a sole 
administrator ; 

(8.) Administration durante minoritate, 
— as where the executor appointed by the 
will being a sole executor is a minor ; 

(4.) Administration pendente Ute^ — as 
where any suit touching the validity of 
the will is pending, and generally where- 
ever the Court of Chancery would appoint 
a receiver of the estate ; 

(5.) Administration durante absentia, — 
as where a sole executor is out of the 
kingdom, and either (a) by the Common 
Law, before probate, or (h) by btat. 38 
Geo. 3, c. 87, after probate ; and 

(6.) Administration cum iestamento an- 
nexoj — as where either a sole executor dies 
without having proved the will, or a sole 
or surviving executor dies intestate. 

There are also various other administra- 
tions of a limited or temporary kind, e.g. 
until the will can be proved, or untU the 
executor attains a certain age other than 
majority, and so forth. 

Under the stat. 20 & 21 Vict. c. 77, 
8. 46, the district registrars of the Court of 
Probate may grant probate; and under 
21 & 22 Vict. c. 95, s. 10, the County 
Court may make the grant. 

The duty on administrations is regu- 
lated by the stats. 55 Geo. 8, c. 184, 
23 Vict. c. 15. and 27 & 28 Vict c. 56 ; 
and the stamp which is payable upon the 
bond commonly given by an administrator 
is now regulated by the Stamp Act, 1870 
(33 & 34 Vict, c 97). 

ADUHISTRAnOK OF ASSETS. The 

Court of Chancery after the grant of pro- 
bate or administration undertakes to apply 
the assets of the deceased person in pay- 
ment of all his debts and legacies in their 
due and proper order. At the present day 
property of every kind or sort is available 
to pay the debts, but there is a certain 
order observed by the Court in its applica- 
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tion of the different properties for that pur- 
pose, the following being the-usual order : — 

(1.) The genentl personal estate not be- 
queathed at all, or by way of re- 
sidue only ; 

(2.) Real estate devised for the payment 
of debts ; 

(3.) Real estate descended ; 

(4.) Spedfio (including residuary) de- 
vises, and specific and general 
legacies all being charged with 
the payment of debts ; 

(5.) General pecuniary legacies and re- 
siduary devises, neither being 
charged {Hensman v. Fryer, L. R. 
2 Ch. App. 420, extending Tombe 
Y.JSoch, 2 Con. 502); 

(6.) Spedfio (not including residuary) 
devises and specific legacies, 
neither being charged; and 

(7.) Real or personal estate appointed by 
deceased person under a general 
power. 

In the application of these properties in 
or towards pavment of dehta in a due 
course of aommistration, the following is 
the order of priority in which difi'eient 
classes of creditors rank : — 

(1 .} Debts due to the Crown by reoord or 
specialty ; 

(2.) Legacy and succession duties, and 
other debts to which particular 
statutes assign priority ; 

(3.) Judgment debts duly registered ; 

(4.) Recognizances and statutes ; 

(5.) Specialty con-^ 
tract debts ; 
simple con- 
tract debts ; 



the statute 82 & 
33 Vict c. 46 ; 



All placed upon 
a level oy virtue or 

judgments ; 
arrears of 
rent-ser?ioe ; 
(6.) Voluntary bonds in hands of volun- 
teers * 

Previously to the stat. 82 & 33 Vict, 
c. 46, specialty contract debts and arrears 
of renfr^service were entitled to priority 
over simple contract debts and unregis- 
tered judgments in the distribution of 
what were termed legal assets, but were 
never so entitled in the distribution of 
equitable assets; and the effect of the 
stat. 32 & 33 Vict c 46, appears to be 
to abolish altogether the distinction be- 
tween legal and equitable assets in ad- 
ministrations. 

/Sse titles Legal Assets; Equitable As- 
sets ; and Mabshallino of Assets. 

ADHIRALTT, 00T7BT OF. For the 

origin of this Court, see title Courts of 
Justice. The general juri^iction of the 
supreme 0>urt is regulated at the present 
day by the stats. 24 & 25 Vict c. 10, 
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and 26 Vict, c 24; and jurisdiction in 
Admiialty caoaes was oonferred upon the 
Omnty Court by the stat 31 & 32 
YicL a 71. The Gonrt of Admiralty was 
thrown open to practitioners by the stat. 
22 ft 23 Yiot. c. 6; bot the modes of prac- 
tice, together with the eflfeots of a judgment 
in that Coort, are of a peonliar nature, 
partaking largely of the rules of the civil 
law ; thus an objection to the jurisdiction 
of the Gonrt may be taken at any stage of 
the proceedings (The Mary Ann, 34 L. J. 
(Adm.) 73), and the party is not prejudiced 
in taking that objection by appearing, 
{The EUanor, 32 L. J. (Adm.) 19). The 
judgments of the Court are chiefly tn rem, 
and hind all the world as well as the par- 
ties to the action. 

See titles CoLusioir; Seamen; Sal- 
yaob; Prize; Shifpino. 

ADWIIMffBTIiITY OF EVlBJUiCB. This 
phrase denotes the quality of matters 
adduced in eyidence, according to which 
they are or not receivable, i.e^ admissible 
as evidence,— a question for the judge or 
Goart to determine. It is commonly op- 
posed to the ioeight of the evidence once 
it has been admitted, the weight being 
lor tlie Jury or for the judge sitting as a 
jmy. 

See title Evidence. 

ABMISSIOir. This word denotes the 
ordinary's signification of his approval of 
the clerk presentee of a living ; it some- 
times includes both approval and institu- 
tion. Co. Litt. 344 a. 

See also title Attobnet. 

ADXIBfllOir 07 DOCmXHTS. Under 
the C. L. P. Act, 1852, s. 117, either party 
may call on the other by notice to admit 
any document, saving all just exceptions ; 
and in case of refusal or neglect to admit, 
the coeta of proving the document are 
visited on the party refusing (without just 
reason), no matter what shall be the result 
of the action. 

See also title Notice to Admit. 

ABlOflSIOirS. In the law of evidence 
these are -oither by word of mouth (Nedle 
V. JaJde, 2 C. & K. 709), or by conduct 
{Piekard v. Sears, 6 A. & E. 469), or by the 
assumption of a particular o£9ce or cha- 
racter (Peacock V. Harris, 10 East, 104), or 
\fj writing under hand, unless stated to be 
** without prejudice " (Paddock v. Foreniert 
3 Scott, 734), or by deed ; as to all which 
tee title Estoppel. 

But the word ** admissions *' is more com- 
monly used to denote the mutual conces- 
sions which the parties to an action or suit 
make in the course of their pleadings, and 
the effect of which ia to narrow the area 
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of facts or allegations requiring to be 
proved by evidence. These admissions are 
generallv introdaced in the answers to 
bills of complaint by the phrase ** wo 
admit," or *' we and each of us admit,'* and 
then follows a statement in the words of 
the bill of the matters so intended to be 
admitted. 

See title Evidence. 

ADXITTAHGS : See title Gofthold. 

ADOPnOlT. In French law, is per- 
mitted to persons of cither sex, aged fifty 
years, and being at the least fifteen yeara 
older than the persona, whom they adopt ; 
which latter persons being of full age, 
must be either, (1), persons to whom the 
adoptive parent lias rendered assistance 
during minority and for six years at least 
without interruption; or, (2), persons to 
whom the adoptive parent is indebted for 
his rescue from fire, shipwreck, or battle. 
This adoption leaves intact the rights of 
the child in respect of his natural parents, 
being in fact the adoption of Roman law, 
in time of Justinian. 

AB QXTOD DAmnm. AwritsocaUcd, 
which ought to have been issued before 
the King granted certain liberties, as a 
fair, market te, which might happen to 
be prejudicial to others. The writ directs 
the sheriff to inquire what damage it might 
do for the King to grant such fair or 
market. It was also formerly in use for 
obtaining a right to alter or divert the 
course of an old road, or to make a new 
one (F. N. B. 221, ei seq.; Les Termes de 
la Ley) ; but it is the opinion of the editor 
of Williams' Saunders Rep. vol. ii. ed. of 
1871, p. 484, n. (d), that this ktter use of 
the writ haa been virtually done away 
with. 

AD TEBXIHUM QUI PBJBTXBIIT. A 

writ of entry that lay for the lessor and 
his heirs when a lease had been made of 
lands or tenements for the term of life or 
years, and after the term was expired the 
lands were withheld from the lessor by the 
tenant or other person possessing the same. 
Cunningham, F. N. B. 201. This writ 
was abolished by the Act 3 & 4 Will. 4, o. 
27, s. 36. 

ADTTLTERATIOir. This phrase is com- 
monly applied to the offence of mixing up 
with food or drink intended to be sold, 
other matters of an inferior quality, and 
generally of a more or less deleterious 
character. The principal statute upon the 
subject is the 35 & 36 Vict. c. 74, which 
incorporates the 23 & 24 Vict. c. 84, and 
also (The Pharmacy Act, 1868) 31 & 32 
Vict 0. 121. 
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ABULTERT OB ADVOWTBT CAdvUe- 
riwn). Tbe rin of incontinenoe by married 
persons. The crime of adultery is some- 
times distinf^iiflbed into single and doable 
adultery. Single adultery is the crime of 
illicit interoourse between two persons one 
only of whom is married. Double adultery 
is tlie crime of illioit intercourse between 
two persons both of whom are married 
(Oowel). This offence is of a tortious and 
not of a criminal nature {Mordaunt t. Ifon- 
creif, 1874). For adultery on the part of 
a wife, or for adultery combined with de- 
sertion or cruelty on me part of a husband 
the Court of Divorce will grant a dissolu- 
tion of the marriage under the stat 20 & 21 
Vict c. 87. 



ADVAVCEMEHT. This is a well-known 
term, both in conveyancing and in equity 
law. In marriage settlements, a power of 
advancement is commonly given to the 
trustees, that is to say, a power in them to 
raise some portion (not as a rule to exceed 
one half part) of the capital moneys to 
which eaon child of the marriage is either 
actually or contingently entitled under tlie 
settlement for his or her advancement in 
the world ; that is to say, for his or her 
apprenticeship in a profession or trade, or 
for his or her bringing out in society, or 
(if intended for the church) for his educa- 
cation at one of the universities of Oxford 
or Cambridge. 

In Equity, the term has a similar mean- 
ing, but a somewhat different application. 
Thus, it being a rule of Courts of Equity, 
that where a person purchases an estate or 
stock, and takes the conveyance or assign- 
ment thereof in the name of a third per- 
son, such third person is intended to be, 
and is construed as being, a trustee only 
for the purchaser, — An exception to that 
rule is admitted in the case of such third 
person being a person for whom the pur- 
chaser was under an obligation to provide, 
and for whom he has not as yet made a 
provision, and the conveyance or assign- 
ment which is made in this latter case is 
taken to be for the benefit of the grantee 
or assignee in discharge of the obligation 
of the purchaser. The presumption of 
advancement is raised In favour of the 
following persons : — 

(1.) A legitimate child {Sidmouth v. Sid- 
mouth, 2 Beav. 447) ; 

(2.) An illegitimate child {Beekford v. 
J5«*/brd, Lorn. 290); 

(3.) A grandciiild (father being dead) 
{Ebrand v. Dancer, Ch. Ca. 26) ; 

(4.) A wife (I>rcw v. MaHin, 2 H. & M. 
130); 

(5.) A wife's nephew {^Cwrrant v. Jago, 
1 Coll. Ch. Ca. 261) ; 
But the presumption has not hitherto been 
extended to the following cases : — 



ADVAHCSEMUT — oonlimMd. 

(1.) An illegitimate grandchild (Ttteibdr 
V. Burrow, 2 H. & M. 515) ; 

(2.) A kept woman. Rider v. Kidder, 10 
Vee.360. 

In all these cases the presumption of 
advancement arises or not from a regard 
purely to the relationship of the parties ; 
the presumption ma^ be rebutted or cor- 
roborated by extrinsic or parol evidence. 



AD YEHTBIOC IHBFIOIBHDITIL A 

writ which lies for the heir presumptive 
to an estate, to examine the woman who 
says she is with child, and who is sus- 
pected to feign being so, with the view of 
producing a suppoeititious heir to the es- 
tate. (Dowel ; Beg. Orig. 237. 

AD7ZB8X CLADL ¥niere the sheriff 
in levying an execution upon the goods of 
a debtor, finds that some third person 
claims the goods as his own, he may have 
an interpleader summons requiring the 
execution creditor and such third person to 
settle the right to the goods between them ; 
so also, where the seller of goods attempts 
to stop them in iraneitu, and the buyer 
insists upon having tlie goods delivered to 
him, the wharfinger or other person in 
custody of the goods may have an inter- 
phailer summons requiring the two parties 
to litigate between themselves tiieir adverse 
claims. 

See title Iktebpleadeb. 

ABVZBflEPOSBEBBIOir. The possession 
of the tenant for life under a settlement is 
eoneUtent with the right of the remainder- 
man ; and such tenant may not alter the 
quality of his possession so as to make the 
same adverse to the remainderman {Nemo 
potest mutare oatuam poMessionu nue). 
On the other hand, the possession of a 
mortgugee is adverse to the title of the 
mortgagor; and precisely because it is 
such, it will mature after twenty years* 
duration and non-acknowledgment into an 
absolute and independent legal right 
See title Lhutationb, Statutb of. 

ADVEB8E WmnSSB. This is defined 
to be a witness whose mind discloses a 
bias hostile to the party examining him ; 
it is not a witness whose evidence being 
honestly given, is adverse to the case of 
the examinant. 

See titles Evidence ; Witnesses. 

ADVXBTIBEMEHTS. Under the stat. 24 
& 25 Vict. c. 96, 8. 102, whosoever shall 
publicly advertise a reward for the return 
of anv property whatsoever which shall 
have been lost or stolen, suggesting that 
no questions will be asked, or offering to 
repay to any pawnbroker or other the 
amount advanced on the security of the 
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pioDertf, forfeits the snm of £50 for eyery 
such offenoe, to be reoovered b^ any in- 
iormant thereof. And the printer &nd 
pnbluher are alao liable, but ui their oaae 
the action is to be commenced within six 
months, and only after obtaining the sano- 
tion of the Attorney- General or Solicitor- 
General to the institution of the pr> 
secation. 



ADTOCATEB. In the Boman law, and 
mlao in those English Oonrts which have 
largely moulded themseWes npon that law, 
the persons who undertake and have the 
LbertY to plead the causes of others are 
called advocates. Their duties are analo- 
gous to those of barristers, and since the 
recent Acts, which have thrown open to all 
pnustitioners the practice in all the various 
Courts, the term ^ advocate" is used inters 
ehangeably with, although less frequently 
than, that of banister. In eoolesiastioal 
law, tiiose persons whom we now call pa- 
tioos of churches, and who reserved to 
tfaemaelves and tiieir heirs a liberty to 
present to the living on any avoidance, 
were also called adtocaii eocUtisBf «.«., de- 
fenders of the church (6pelman*s Advo' 
caius). So that the original meaning of 
mdwnnon was that of a fortress or defence 
of the church. Patrons of churches were 
also sometimes called advowees or avowees, 
and the sovereign was advowee paramount. 

ADVOWEE : See title Advocate. 

ABTOWWnr {adffoeatio). The right of 
presentation to a church or benefice : and 
he who has the right to present is called 
the patron or patronut, sometimes also 
advoeatuM, and sometimes defensor. Ad- 
T o w so ns are of two kinds : (1) Appendant, 
and (2> In gross. An advowson appendant 
means an advowson which is, and which 
firam the first has been and ever since con- 
tinued to be, appended or annexed to a 
manor, so that, lit the manor were granted 
to any one, the advowson would go with it 
as incident to the estate. An advowson in 
gross signifies an advowson that belongs 
to a person, but is not annexed to a manor ; 
so that an advowson appendant may be 
made an advowson in gross by severing it 
by deed of grant from the manor to which 
it was appendant. Advowsons are also 
ather (1) presentative, (2) ooUative, or (3) 
donative. An advowson is termed pre- 
sentatiTe when the patron has the right of 
presentation to the oitthop or ordinary, and 
also to require of him to institute bis 
derk, if he finds him qualified. An ad- 
vowson is termed oollative when the bishop 
and patron happen to be one and the same 
person, so that the bishop, not being able 
to present to himself, performs by one act 
(which is termed ooliation) all that is 



ADJfJfWBOiB^eonHimed. 

usually done by the separate acts of pre- 
sentation and institution. An advowson 
is termed donative when the king or a 
subject founds a church or ohapel, and 
does by a single donation in writing place 
the clerk in possession, without presenta- 
tion, institution, or induction (Gowel ; Oo. 
Litt. 17 b. & 119 b.) Again, advowsons are 
eiUier advowsons of n^ctories or advow- 
sons of vicarages ; the former having been 
created in ver^ early times, almost contem- 
poraneously with the creation of the manor 
itself; the latter having grown up more 
gradmLlly, and as a consequence of the 
monasteries appropriating to themselves 
the tithes of the churohes, and delegating to 
aZoettm tenetu (vicar)the duties of the rector. 
The stipend of the vicar, which was at first 
precarious and inadequate, was settled at 
an adequate amount, and also secured to 
him, by the Acts 15 Bic. 2, o. 6, and 
4 Hen. 4, c. 12; whence at the present 
day a vicarage is in general as valuable 
a hving as a rectory is. 

An advowson, being the right of pre- 
sentation in perpetuum, as often as a va- 
cancy arises, is considered real estate, while 
a right of presenting once only, or a single 
presentation, is considered personal pro- 
perty only. 

.B8TDIATI0 CAFrrn. This phrase 
denotes the value or price set upon an 
individual. In Anglo-iSaxon times, when 
money penalties were the universal punish- 
ments of offences, King Athelstan, in a 
parliament held at Exeter, fixed a tariff of 
mulcts to be paid pro mttimatione capitis, 
i,e^ according to the rank of the party 
wounded or slain. A like tariff existed 
in Boman law, *'nam seeundum gradwn 
dignitatis fritaque honestatem creseit aut 
mtnuitur ssstimaiio injwrim,*^ Just. Inst iv. 
4.7. 

.XTATE PBOBAHDA A writ that used 
formerly to be directed to the sheriff of a 
county, commanding him to summon twelve 
men. as well knighto as other honest and 
lawful men, to t)e before certain commis- 
sioners previouslv a|)pointed to inquire 
whether or not the king's tenant, holding 
in chief by chivalry, was of full age to 
receive bis lands into his own hands. The 
commission by which the above commis- 
sioners were appointed was thence caUed 
'*The commission pro sstate probanda,** 
Cbwel; 4 Ck>. Dig. 189. 

ATFIAEOE. To agree to marry, and 
generally to pledge one's troth or trust. 

ATTIDATIO. A swearing of the oath of 
fidelity or of fealty to one's lord, under 
whose protection the {tMwi-vassal has vo- 
luntarily come. 
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AJWtDAYJT, A written or printed Btftte- 
ment made voluntarily, and verified by oath, 
for the purpose of being used in a Court of 
Justice as evidence of facts. In Goarts of 
Law, affidavits are chiefly used upon sum- 
mary applications only ; but in Courts of 
Equity they are used upon all sorts of ap- 
plications, whether formal or summary. 

An affidavit consiBts of three essential 
parts: (1) the title, (2) the statement of 
facts, and (3) the jurat. The affidavit 
should be entitled in the Ck>urt in which it 
is to be used, and in the cause or matter, 
or both (as the case may be), in which it 
ia made. The statement of facts should be 
plain and unequivocal ; the best evidence 
should, as a rule be adduced, but matters 
of hearsay, belief, or information are not 
excluded. The affidavit may be sworn 
either in Court or at chambers, or at the 
office of the Record and Writ Clerks, or 
before ond of the commissioners appointed 
for that purpose : and if made in a foreign 
country, then they may be sworn before 
the mayor or other magistrate, attested and 
certified by a notary public If the affidavit 
is in a foreign language, it must be accom- 
panied with a verified translation. 
See title Evidekcb. 

AVFUJATIOir : 8m title Babtabdt. 

AmHUY. The relationship which 
marriage occasions between the husband 
and the blood relations of the wife, and 
between the wife and the blood relations 
of the husband. Thus, there is an affinity 
between the wife and her husband's bro- 
ther, but there is no affinity between the 
wife^s sister and the husband's brother, or 
between the husband's sister and the wife's 
brother. 

ATnfniMATloy. This has been substi- 
tuted for an oath in the case of certain 
religionists who object, on grounds of con- 
science, to take an oath — e. g. in the case 
of Quakers, Separatists, and others ; and, 
in short, any person objecting to be sworn 
may make a solemn afurmation instead (33 
& 34 Vict. c. 49). 

See title EviDSirciB. 

AnOBiBSH (afforegtare,) To turn ground 
into a forest (Oowel). When forest ground 
is turned from forest to other uses, it is 
said to become disafforested. Tomlins. 
See title Foribst. 

AVFSAT {ftom the Fr. effrayer^ to 
aflfright). The fighting of two or more per- 
sons in some public place to the terror of 
others ; and there must be a stroke given or 
offered, otherwise it is no affray, howsoever 
quarrelsome or threatening the words may 
be ; and the fighting must also be in public ; 
for if It be in private, it is no afiray, but 
an assault. The punishment for an anray 
is fine or imprisonment, or both. 



AGS. Bignlfiee in the law those pericds 
in the lives of persons of both sexes, which 
enable them to do certain acts which^ be- 
fore they had arrived at those penoda, 
they were prohibited from doin^. As for 
example: a male at the age of twelve 
years may take the oath of ailegianoe ; at 
fourteen, which is his age of discretion, 
he may oonsent to marriage or chooee his 
guardian ; and at twenty-one he may alien 
his lands, goods, and chattels. A female 
at nine years of age is dowable ; at twelve 
may consent to marriage ; at fourteen is 
at years of discretion, and may choose a 
guardian ; and at twenty-one may alien 
her lands, &c. But the full age of either 
male or female is twenty-one, until which 
time they are considered as infEtnts (Co. 
Litt. 78 ; Cowel). The age of twftnty-one 
years is complete on the first moment of 
the last day next before the twenty-first 
anniversary of the birth. 
See title Day. 

AOEHT : See title PbinoipVi and 
Agent. 

AOEHT AHS PATnEHT. The same 
person who is the doer of a thing and the 
party to whom it is done ; as when a woman 
endows herself of part of her husband's 
possessions, this being the act of herself 
to herself, makes her agent and patient. 
Co. Litt. 8, 138 ; Cowel. 

AGOSAVATIOir (XATTXS 07). In the 

language of pleadings signifies matter 
which only tends to increase the amount 
of damage, but which does not oonoem 
the right of action itself. Thus, in an 
action of trespass for chasing sheep, by 
which the sheep died, the dying of the 
sheep is matter of aggravation onl^, and 
need not be alleged by the plaintiff in hiB 
declaration. Steph. on PL 270, 4th ed. 

AGIST. To take in and feed the cattle 
of strangers for reward; whence agists 
ment is the taking in and feeding of such 
cattle. 

AOKATL Sometimes called Adgnati, 
were those relations of a person, not beinsr 
of course stit hssredee, who oonneoteo. 
themselves with him by a male relation- 
ship all through. They ranked next after 
the 8tM Juere£ef and next before the oo^- 
noH, Justinian, after numerous approxi- 
mations, eventually entirely abolished all 
distinctions between agnaU and cognaH^ 
80 that ctgruUi and cognaH indifferently 
were the next of kin of a person, or, more 
properly speaking, his nearest relations. 
See title Next of Kin. 

AGBEEMEHT : See title Contbaot. 

AGBICULTUBAL COHT&ilCTB : See title 
Leabks. 
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AOBXOULTUBAL nZTUBB: £ba title 



inUEB. This word ib OQmxnoiilj used 
in tvo senseBi Ist, by itself, when it signi- 
fies an abettor: Sie title Aibers aitd 
Abittobs. 2ndly, in conjanotion with the 
word verdict Aider bt Ybbdict means 
coriDg by yerdiot The phrase is used in 
reference to faults or omissions in plead- 
ing. Some faults, errors, or omissions in 
pleading are aided or oared by the adverse 
party ti^ng no notice of them, or pleading 
ovtf, aa it is termed. Instead of demurring. 
Others, however, are of so serious a cha- 
racter that even after the party has ob- 
tained the veidict of ft jtUT in ms fovour, 
the Gonrt, on being appued to, will stay or 
arrest the judgment, upon the ground that 
the error is of so important a nature as to 
vitiate the proceedings. Thus, where a 
nlaintiir brought an action on the case as 
- being entitled to the reversion of .a certain 
yard or wall to which the pUdntifl' alleged 
izi his declaration a certain injury to have 
been committed, but (»nitted to allege that 
the reversion was prejudiced, or to shew 
any grievance which, in its nature, would 
neoenarily prejudice the reversion, the 
Gonrt arrested the judgment after a verdict 
had been given in favour of the plaintiir; 
lor in this case the gist of the action was 
the injnrv to the reversion, and the plain- 
tiff in his declaration had in fietct not 
shewn any such injury to exist ¥nien, 
however, it may be reasonably presumed, 
that 18, presumed consistently with the 
general tenor of the pleadings, that the 
defect was supplied or taken into conside- 
ration by the jury previously to giving 
their verdict in such cases the error, de- 
feet, or omisBion cannot be made a ground 
of objecstion, and is thence said to be cured 
by tl&e verdict The principle of aider by 
verdict is thus stated by Mr. Serjeant 
Williams: ** Where there is anv defect, 
imperfiection, or omission in any pleadings. 
whether in substance or form, which would 
have been a fatal objection upon demurrer, 
yet if the issue joined be such as neces- 
sarilj required on the trial proof of the 
hetB 00 defectively or imperfectly stated 
or omitted, and without which it is not to 
be presumed that either the judge would 
direct the jury to give, or the jurv would 
• have giiven, the verdict, such defect, im- 
perfection, or omission, is cured by the 
verdict" See Stennd v. Hogg, 1 Wms. 
Sannd. (ed. 1871), p. 260; Bushton v. As- 
pimaU, Doog. «79 ; 1 6m. L. G. 614. 

AIDXB8 AHS ABITIOB& These are 
peraons who either actually or construc- 
tively are present at the commission of an 
offence, aiding and abetting or counseUing 
and proeoring the same to be done; they 
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are principals in the second degree. The 
aider and abettor of high treason is a 
principcd in the first degree, propter odium 
dtUcH (3 Inst 138) ; the aider and abettor 
of a misdemeanour is also a princind in 
the first degree, but for a very dinerent 
reason, namely, the maxim de minimu 
wm ewrat lex, Gonse<^uently, aiders and 
abettors that are principals in the second 
degpree are only found in the case of 
felonies, whether at common law or under 
any statute. The aider and i^ttor must 
participate in the felony, in the sense of 
acting in concert with those committing 
it ; for although he be present, yet if he 
do not participate, but remains merely 
passive, he is not an abettor (1 Hale, 439). 
Moreover, the participation must be with 
a felonious intent, ana not in ignorance of 
the nature of the act 1 Hale, 446. 
See also title Aocisbart. 

AIM. Grants of money to the sovereign 
in support, t.e.« aid, of his person and go- 
vernment They were of two kinds, either 
(1) feudal, of which there were three 
sub-varieties, or (2) parliamentary, being 
tenths, fifteenths, &c. 
See title Tazatiok. 

ACEt : Sea title EASEMEirrs. 

AIJ)KR¥Alff. This word was of very 
frequent occurrence among the Anglo- 
Saxons. According to Spelman, all princes 
and rulers of provinces, all earls and 
barons, were designated aldermen in a 
general sense ; but the word was api>lied 
more particularly to certain chief officers, 
e.g., '* the alderman of all England," who- 
ever that officer was. In modem times, 
and for many ages past, the word is used 
to denote certain officers in municipal cor^ 
porations who are a kind of assessors to 
the chief magistrate. 

See title Municipal Gobfobatioks. 

ALE AID BKEB H0XJ8X8. Every inn 
is not an ale-house, nor is every ale-house 
an inn ; but if an inn uses common selling 
of ale, it is then also an alehouse ; and if 
an ale-house lodges and entertains travel- 
lers, it is then also an inn. Numerous 
statutes have been passed from time to 
time for the licensing and regulation of 
ale-houses, the latest of whicn are the 
Licensing Act, 1872 (85 & 86 Vict c. 94), 
and the Act of 1874, amending same. 

ALIA XHOBXIA (o(Aer wrongs.) l)e- 
clarations in the action of trespass, after 
stating or alleging the specific wrongs or 
iniuries complained of, usually oondude 
with the general words, ** and other wrongs 
to the plaintiff then did, &o ," and this 
conclusion is frequently called in the lan- 

C 2 
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gDage of pleading, the allegation of dUa 
enormia, 1 Gh. on PL 897; Bovodefk ▼. 
Goodrich ; Peake, 46, per Kenyon. 

AIIAB WSIT. This was a second writ 
iflsned after a fonner one had proved in- 
effectoal. If the aUa$ also failed, a third 
writ might have been sued oot« which was 
called a plurieB. These writs derived their 
respective names from the words oocarring 
in their respective forms, viz., ** 8ieut alias 
prmeipimwy "8i^iut pluries prmeipimus/' 
Both forms of writ were abolished by the 
C. L. P. Act, 1852, 8. 10, and the same 
statute in its 9th section has enacted that 
the plaintiff in any action may, at any time 
during six months from tiie issuing of the 
original writ of summons, issue one or 
more concurrent writ or writs, each con- 
current writ to bear teste of the same dav 
as the origrinal writ, and to be marked with 
a seal contuining the word " concurrent," 
and the date of issuing the concurrent 
writ. The concurrent writ or writs are to 
be in force only during the period during 
which the original writ is in force; but 
by renewing the latter from six months to 
eoj. months, under s. 11, the concurrent 
writ or writs may, it seems, be also kept 
alive. Day's Pr. 36. 

ALIBI (eUeufhere), This word signifies 
that mode of defence in a criminal pruse- 
cution which the accused partv resorts to 
in order to prove that he could not have 
committed Uie crime with which he is 
charged, because he was in a different 
place at the time of the alleged commis- 
sion. As a true alibi in conclusive proof of 
innocence, guilty parties frec^nently set up 
false ones in answer to criminal charges ; 
consequently the defence must be strictlv 
proved. A false alibi is easily proved if 
the witnesses are cross- examined out of the 
hearing of each other. 

ALDSF : See titles Katurauzatios ; 

AlJiBGIAMCS. 

AUEH PBIOBEBS. These were cells 
of reli>;ious pert^ns in England belonging 
to foreign monasteries. Most of them wore 
dissolveid by Act of Parliament in the reigfi 
of Henry IV., and some were converted 
into domestic priories. 

ALEEKATIOV. This is the power of 
the owner or tenant to dispose of his inte- 
rest in real or personal property. With 
reference to personal property, the power 
appears to have always existed, subject 
only to certain difficulties in the mode of 
the alienation ; but with refierence to real 
proper^, the power was only slowly and 
gradually acquired. For, 
I. As to Voluntary Alienation, — 
Originally no estate of freehold was 
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alienable by the tenant without the con* 
sent of the lord of whom he held ; and in 
fact all estates in land were at first only 
life estates. {See title Live Estatb.) By 
the time of Henry II., however, the power 
of alienation was permitted to the tenant 
over lands acquired by purchase, to the 
extent of defeating his heirs of their suc- 
cession (1 Beeve's Hist E. L. 223), or of 
part thereof (2. e. 105). Gifts in frank- 
marriage and in frankalmoign (tee these 
titles) were the earliest of these partial 
modes of alienation. Subinfeudation was 
the other mode of alienation, which was 
most common {§ee that title) ; and as the 
heir of the subinfeudor beoame entitled to 
the rent or services in lieu of the land, 
that equivalent (being most probably a 
substantial equivalent) may have hastened 
the development of the ancestor's power 
over the expectant interests of his heir. 
For, at anv rate, as early as the reign of 
Henry III. the power of the ancestor to 
destroy the expectation of his heirs, 
whether collateral or lineal, was become 
absolute. 

The process of subinfeudation infringed 
also on the rights of the land, rendering it 
more precarious and also more difficult to 
levy the services to which he was entitled 
as landlord in chief; and accordingly it 
was attempted by statute (Magna Oharta, 
oh. 32) to check the practice of subinfeu- 
dation. But the practice was not effec- 
tually checked by that enactment ; and a 
new mode of grant also about that time 
came into use, being to a man and his 
heirs, or to ujhomeoever he migJU ateign the 
landf — wotds which expressly conferred 
upon the tenant a power of alienation 
(Mad. Form. Angl. Prel. Diss. p. 5). In 
consequence of tiiis last-mentioned mode 
of grant, and the power of alienation which 
it carried with it, the lord was still mure 

{prejudiced in his interests, and in particu- 
ur in his reversion, or right to resume the 
lands upon the determination of the issue 
of his grantee. This change to the dis- 
advantage of the land is commonly as- 
signed to the feebleness and distractions 
of the reign of Henry III., and it is eaid 
to have also been fostered by the crusading 
spirit of the a<^. 

At length, it was enacted bythe statute 
Quia Emptores (Statute of Westminster 
the Third) c. 1, that every freeman might 
without his lord's consent sell his entire 
lands, or any portion thereof, the purchaser 
to hold the lands of the same chief lord 
that his vendor previously held, hi this 
manner alienation by deed inter vitoe be- 
came complete. 

The power of alienation by will grew 
up later. Putting to one aide cetrtain 
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AUKSAnHiS'— continued. 

limited customary powers of deTise, lands 
coald not originally be devised by will at 
aLL excepting in an indirect and circuitous 
manner. The method resorted to was to 
couTey the lands by deed inter vitoe to 
some third person to hold the same to 8uck 
mte» as the person conveying should men- 
tion in his wilL This process was checked 
fiir the futnre by the statute 27 Hen. 8, 
c 10 (Statute of Uses); but the process 
having been long in use, the power of tes- 
tamentary disposition oyer lands could not 
be withheld altogether, and accordingly 
it was partially restored by the stat. 
32 Hen. 8, c. 1, which enabled a tenant to 
diqwae of the entirety of his socage 
tenures and two-third parts of his knight 
serrioe tenures; and the Act 12 Gar. 2, 
c. 24, having converted all knight service 
into socage tenures, the power of aliena- 
tion by will was, by a side wind, made 
absolute. 
II. As to Involuntary Alienation — 
Originally lands were not liable to be 
taken in payment of debts, but subse- 
quently to the reign of Henry UL, when 
estates of inheritance first been me general, 
the Ijttbility has been gradually imposed 
by statute. For, (A.). During the life of 
the debtor.— By statute 13 £dw. 1, c. 18, 
one moiety of his legal fee simple lands 
beoame liable upon judgment debts by 
means of the writ of degtt, and by the 
Statute of Frauds (29 Car. 2, c. 3, s. 10), 
his equitable fee simple lands became also 
liable in like manner. Then by statute 
1 ft 2 Yict. c. 110, the entirety of the fee 
simple lands, wheiher legal or equitable, 
of the debtor were rendered liable upon 
jud^;inent. (See title Judgment Debts.) 
Ajid(B.), After the decease of the debtor. — 
By the Statute of Frauds (29 Car. 2, c. 3), 
8. 10, his equitable fee simple lands were 
made liable to be administered in £k)uity, 
and by 3 & 4 WiU. 4, c. 104, all his lauds 
(whether legal or equitable or of what- 
erer tenure) were rendered liable in like 
manner. 

An estate tail, although of inheritance, 
is not liable for debts after the decease of 
the debtor ; but it is liable during his life 
in case of his bankruptcy, and also upon a 
judgment duly executed against him, in 
either case to the same extent that he (the 
debtor) himself could, without the assist- 
ance oS any other person, alienate the 
same. See Bankruptcy Act, 1869, s. 25, 
and 1 ft 2 Vict. c. 110, ss. 13, 18. 

ALIMOVT iaiimonid). Thut allowance 
vhich is made to a woman for her support 
out of her husband s estate when she is 
imder the necessity of living apart from 
him. This provision is allowed the wife 
the pendency of a suit between her 
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and her husband, as well to provide the 
wife with the means to obtain iustice as 
for her ordinary subsistence. When there 
has been a sentence of divorce, on the 
eround of the adultery and cruelty of the 
husband, the allowance for alimony be- 
comes a permanent allowance, and is con- 
tinued during the period of their separation. 
Upon an application for alimony, the Court 
requires on the part of the husband a 
statement both of his casual and of his 
certain income to be set forth. 8ee Hake- 
vfia V. HakewiU, 30 L. J. (M. & P.) 254 ; 
MargetBon v. Margetaon^ 36 L. J. (M. & P.) 
80. 

ALtBOIAHCZ. Otherwise oaUed 2t- 

geance, is the obligation or tie existing 
etween the sovereign and the subjects of 
any given state, and may be described as 
the lawful and faithful obedience and duty 
which the subjects of every state owe to 
the head of that state in return for the 
protection which the state affords to them. 
The learning on this subject will be found 
in C<iLvin*$ Caae {Calvin v. Smith, 7 Bep. 
1), 6 Jac. 1, and in the notes to that case 
in Broom's Const. Law. It is there said 
that allegiance is of four kinds, namely : — 
(1.) Natural allegiance — that which 

arises by nature and birth ; 
(2.) Acquired allegiance — ^that arising 
through some circumstance or 
act other than birth, e.g., by deui- 
zatiun or naturalization ; 
(3.) Local allegiance— that ari^ing from 
residence simply within the coun- 
try, for however short a time ; and 
(4.) Legal allegiance— that arising from 
oath taken usually at the toum 
or leet ; for by the Common Law 
the oath of allegiance might be 
tendered to every one upou at- 
taining the age of twelve years. 
In Calvin'B Gate the point decided was, 
that Calvin, although bom in Scotland 
after the union of the Crowns of Scotland 
and England in the person of James I. in 
1603, was nevertheless a subject of the 
king of England, and as such capable of 
holding or of acquiring by descent lands 
in England, this decision involving the 
farther more general principle that alle- 
giance to a sovereign is per:$onal and not 
territorial, and that the maxim, quando duo 
jura (tmo duo regna) concurrunt in und 
peraond, asquum est ae ei eesent in divertis 
was inapplicable. That maxim does, how- 
ever, apply in determining to what law$ 
a person is to be subject. 

Until 1870 it was a rule of the English 
law that no one could lay aside an alle- 
giance which he had once acquired (nemo 
potest exuere patriam mam) whence arose 
the difficulty of a ^* double allegiance " as 
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it wa0 called, with oonflicting dntiefl ; bat 
by the Naturalization Aot^ 1870, this rule 
has been abandoned. 

Under the etat 11 Hen. 7, c. 1, alle- 
giance to the king de fcido, <.«., for the 
time being in actual poesession of the 
Grown, whether or not he be da jure alBO, 
Ib an effectual protection to the subieot 
against all forfeitures on the ground of 
dMojalty or treason. 

According to the law of England, and 
also that of America, locality of birtn de- 
termines the primary allegiance, — a prin- 
ciple which IS still adhered to in the 
Naturalization Act, 1870; but according 
to the laws of most continental countries, 
the parentage of the parties determines 
their primary allegiance. However, by a 
series of statutes special provision has been 
made for the following classes of persons 
born abroad, all of whom are to be esteemed 
natural-bom subjeots, namely — 
(1.) Children inheritors of British par- 
ents, not merely for the purposes 
of inheritance (25 Edw. 8, st. 2), 
but for all other purposes also 
(Doe d. Duroure v. Jonea^ 4 T. B. 
808 ; 7 Anne, c. 5 ; and 10 Anne, 
o. 5) ; 
(2.) Children of British fathers (4 Geo. 

2, c. 21): 
(3.) Grandchildren, being the children 
of such latter children (18 Geo. 3, 
o. 21); and 
(4.) Children of British mothers (7 & 8 
Vict. c. 66), but apparently only 
as to the estates in England (real 
or personal) of such mothera 
Aliens becoming permanently subjects 
of another country may become so either 
by denization in virtue of the king's letters 
patent, or by naturalization in virtue of a 
particular Act of the Legislature, or in 
virtue of proceedings taken in pursuance 
of the general Act or Acts. 

See titles Nati balizatiok ; Denizen. 

ALLOCATUB (it is aUovoed^ After an 
attorney's bill has been examined or taxed 
by one of the masters, and the items which 
he disallows have been deducted, the re- 
maining sum, certified by the master to be 
the proper amoimt to be allowed, is termed 
the aUocaiur. The allocatur is conclusive 
as to the amount of costs. 6 & 7 Vict, 
c, 73. s. 43 ; 23 & 24 Vict, c 127. 

ALLODIAL LAKD. Land not held of 
any lord or superior, in which, therefore, 
the tenant has an absolute property and 
not an estate merely. The lands of the 
Anglo-Saxons were allod, but under the 
oath taken at Salisbury in 1087, all the 
lands in England became feudal, i.e., held 
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of some superior lord, and for an estftie 
only. 

J5ee title Feudal Tenvbeb. 

ALLOnOHT : See title Common, Inglo- 

BTBBOF. 



ALLOnOHT, 
Company Law. 



LXTTEBS OT: See title 



ALLUYIO. This Is defined to be a latent 
increase (latene incrementum), whereby 
something goes on adding itself, but it is 
impossible to say how much at any one 
moment is added. It is one of the natural 
modes of acquisition whereby property 
aocrueth to one who is already the owner 
of the principal thing to which the accrual 
belongs. 

See title Aocesbio. 

ALXAJTACK. The almanack annexed 
to the Book of Common I^yer, subject to 
the alterations made in the calendar oy the 
24 Geo. 2, c. 23, is taken judicial notice of 
by the Courts of Justice (Brough v. Perkine^ 
6 Mod. 81). And the Court will generally, 
to refresh its memory, refer to any almanack 
of received credit Page v. Fauoet^ Gro. 
Eliz. 227. 

AXlf AGS DUTIES. These were duties 
payable on wooUen cloths at so much per 
ell (Fr. aulne); and the officer wboee 
business it was to examine into the assize 
of woollen cloths was called the alnager. 
AU such duties were abolished by 11 & 12 
Will. 3. c. 20, a 2. 

See ako title Taxation generally.] 

ALTAXAOS (aUaragium). This word 
comprehends not only the offerings made 
upon the altar, but also all the profit 
which accrues to the priest by reason of 
the altar. When the altarage in part or 
in the whole was allotted to the vicar or 
chaplain, it meant only the customary and 
voluntary offerings at the altar for some 
divine office or service of the priest, and 
not any share of the standing tithes, 
whether predial or mixed. In the case of 
Franklyn v. The Master and Brethren of 
St. Cro88, 1721 (Bunb. 78), it was decreed 
that where dttaragium is mentioned in old 
endowments, and supported by usage, it 
will extend to small tithes, but not other- 
wise. See also Spelm. Gloss. 28; Cro. 
Eliz. 578. 

ALTEBATIORS IK WBITTEV iMHTKU- 
MENT8. The effect of such alterations 
in a deed (Pigofs Case, 11 Bep. 26 b), btU 
of exchange (Master v. Miner, 4 T. B. 820^ 
or promissory note (Warrington v. Early, 
2 E. & B. 763) is this— 

(1.) If the alteration is material, — ^then 
whether (a) it is made by a party 
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or (6) it is made by a stranger, 
the alteration Yitiatea the ins&n- 
ment; and 

(2.) If the alteration ib immaterial, — 
then if (a) it is made by a party, 
the alteration Titiatee the in- 
strument. AldoiM Y. ComweU 
(Law Bep. 3 Q. B. 573) must be 
distingui^ed, as the case of an 
immaterial alteration by some 
unknown ptnon ; 

Bat if (5) it is made by a stranger, the 
alteration has no effect at all in 
vitiating the instrument 

AIXBBSAnVS OBUGATIOm. With 
reference to these obligations, Lord Coke 
has said that in case an election be given 
of two several things, always he who is 
the first agent shall have the election 
(Go. Utt 145 a). And it has been Uiid 
down as a general rule that the person 
who has to perform one of two things in 
the alternative has the ri^ht to elect (tay- 
ton ▼. Peane^ 1 Doug. 15). The Roman 
law agrees generally with the English 
law in these respects. Brown's Savigny, 
68-69. 

An election once made is binding, and 
the promise is thenceforth single to per- 
form the alternative chosen: Quod aimel 
f Haeu it in deetiombuBy ampUus diipUcere 
non potest (Ck). Litt. 146 a). Where the 
one of two alternatives becomes impossible, 
or is so from the first, the pronuse is abso- 
lute to perform the other (Da Coita v. Davis, 
1 B. & P. 242X unless, in the case of an 
impoasibility subsequently arising, the oon- 
stniction of the contract or the circum- 
stances under which it was entered into 
exeinde the ordinary rule (Leake, Con- 
tracts, 371-375). it seems that no difference 
is made, whether the alternative which is 
impossible is so for natural or for legcU 
reasons. BxDwn's Sav. 67. 

AXALGAXAtB. Two companies can- 
not amalgamate with each other, unless 
such a transaction is authorized by the 
constitotioos of both companies, or unless 
all the shareholdera in both consent to the 
amalgamation. And where there is a 
power to amalgamate, that power must be 
strictly punued (2 Lindl. Pner. 627). 
Speaking generally, corporations cannot 
amalgamate.- Brice on Ultra Vires, 431. 

AXBASSABOB. This is the commis- 
sioner who represents one country in the 
seat of Government of another; and as 
such representative, he is exempt, together 
with his family, secretaries, and servants. 
from the local jurisdiction, not only in 
civil, bat also in criminal cases. In 
England, his exemption depends prin- 
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cipally on the stat. 7 Anne, o. 12. Where 
such an ambassador involves himself in 
commercial relations, much inconvenience 
arises, the better opinion hieing that even 
in Uiat case he is exempt from the local * 
jurisdiction. Bat an ambassador may 
waive his privilege in all these respects, 
and submit himself to the jurisdiction. 
Such an ambassador Is, however, amenable 
in his own country to the national jurisdic- 
tion thereof; and in fiBMst it is beoauae he 
carries with him into the foreign country 
the territory of his own countrjr that he is 
exempted from the local jurisdiction. (See 
title Extba-tbbbitobialitt). Whether the 
exemption operates to deprive a creditor of 
his real (as opposed to a mere penonal) 
right, is a disputed question (see case of 
the United States AmbasMidor to Prussia, 
Wheaton, pp. 307-318). An ambassador is 
a public minister, which in the usual case 
a consul is not. 

AXKaxriTT : See title Eztbiksio Evi- 

DBNGX. 



This is the correction 
of some error or omission or the curing of 
some defect, in judicial proceedings. First, 
in dvU cases. — Here amendments are 
either at common law or by statute. In 
the times of oral pleading, the parties 
were allowed to correct and adjust their 
pleadings at any time during the oral 
altercation, and were not held to the form 
of statement which they might flrat have 
advanced. And so at the present day, 
until judgment is signed, either party may 
even at Common Law amend his pleading 
until judgment is signed, subject to the 
discaretion of the Court or judge, who will 
not allow amendments which appear un- 
reasonable, or whereby the opposite party 
may be prejudiced. But no amendments 
will be allowed in pleas in abatement, 
because such pleas are disfavoored. And 
even after judgment has been signed, the 
Courts have a power, even at Common 1.4iw, 
of amending, it being considered that 
during the term wherein any iudicial act 
is done, the record remains in the breast of 
the judges (Co. Litt. 260 a> This power 
of amendment at Common Law has been 
largely supplemented by various Acts of 
Parliament called the Statutes of Amend- 
ment, which are commonly classed with 
the Statutes of Jeofails, and by which 
almost all errors in pleading, being errors 
in form only, are amendable, and certain 
objections to defective pleadings, being 
defective as to form only, are obviated 
after certain stages have been reached in a 
cause. The so-called Statutes of Amend- 
ments were the 14 Edw. 3, c. 6, st. 1 ; 9 
Hen. 5, c. 4, bt. 1 ; 4 Hen. 6, c. 3 ; and 8 
Hen. 6, cc. 12, 15 ; the so-called Statutes of 
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Jeofails were the 32 Hen. 8, c. 80, 18 Eliz. 
0. 14. 24 Jac. 1, c. 13, 16 & 17 Car. 2, o. 8, 
4 & 5 Anne. c. 16. and 5 Geo. 1, c. 13. And 
see generally as to both the ease of Stennel 
T. Hogg, 1 Wm. Sannd. 260, ed. 1871. 

Bat under reoent statutes, being chiefly 
the 0. L. P. Acts. 1852. 1854. and 18G0. 
much larger powers of amendment are 
conferred, not only in cases of the mis- 
joinder and non-joinder of party plain- 
tiffs or defendants, but also ana principally 
where a variance appears between the 
pleadings and the eyiaence. As to such, 
see the several titles Mib-joindbb, Nok- 

JOINOEB, AND VaBIANOBS. 

Secondly, in criminal oaaei. — It was the 
opinion of Lord Holt and of the other 
judges in B, v. Tucker (1 Salk. 51). that 
whatever was amendable at Common Law 
in civil cases was also amendable at Com- 
mon Law in criminal cases. The statutes, 
however, mentioned above, allowing amend- 
ments and curing defects in civil cases, did 
not in general extend to criminal cases at 
all, except perhaps to cases of misde- 
meanour. But by the 7 Geo. 4, o. 64, s. 
19, if an accused person pleaded a mi§- 
nomer, the indictment was to be amended 
by inserting the correct orthography. And 
by the more recent statutes (11 & 12 Vict, 
a 46, s. 4), as to the amendment of 
variances, and 14 & 15 Vict. c. 100, as to 
errors in the names of counties, cities. &c.. 
and in the allegations of the ownership of 
property, very large powers of amendment 
are committed to the judge in criminal 
trials, where he is of opinion that the 
defendant cannot be prejudiced thereby in 
his defence on the merits. 

A1CSHD8, TEHDER OT. Under the 
statute 11 & 12 Victc. 44, s. 11, relative 
to proceedings against justices, the justice 
may, after the required notice of action 
has been given, tender such sum of money 
as he may think fit as amends for the 
injury complained of in such notice, and 
he may thereupon pay into Court the 
money tendered, and may afterwards give 
in evidence the same ; in which case, if the 
jury assess the injury at no larger amount, 
judgment shall be given for the defen- 
dant, who shall be entitled to deduct his 
costs out of the money so paid in. A like 
tender of amends may also be made by 
revenue officers and by special constable^) 
and also in cases of involuntary trespasses, 
and for wrongful proceedings under Rail- 
way Acts. See Arch. Pr. 1372, 1174, and 
1273. 

AMESCIAXENT. A pecuniary punish- 
ment for some fault or misconduct, differing 
(in theory at least) from a fine in being 
less out of leniency (merei) than the fault 
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or misconduct deserved. Magna Chartiu 
c. 24, requires a freeman to be amerced 
only for a great fault, and in proportion 
only to its greatness. See GrieSUyt (JoMe^ 
8 Co. 88 a. 

AMBimLTMKMKHT, In French law, 
under the regime en communanU (eee that 
title), when that is of the conventional 
kind, if the husband or wife, or either of 
them, make their or either of their present 
or future immoveable property come into 
the oonununitv either in whole or in part, 
this is called an ameubUeeement, which 
may be either determinate or indeter- 
minate. 

AMI0V8 GUBUS. When a Court of 
Justice is in doubt or in error in a matter 
of law, any of the counsel present may 
inform the Court upon it, out of a regard 
for the Court merely. 



An act of pardon or 
oblivion, such as that of 1660 (Bestoration 
of Charles II.). 

AXOETIZE. To alien in mortmain. 

AITPTJATIB. ''ESiebofitiudictsampliare 
Jtiritdictionem mam.*' t.e., to endeavour to 
find some ground for assuming jurisdiction 
in a proper case, not to exceed nis admitted 
jurisoiction. 

AHATOXT, SCHOOLS OT. These aro 
regulated by the stats. 2 & 3 Will. 4, c, 75. 
4 & 5 Vict. c. 26. 24 & 25 Vict c. 96, and 
34 Vict. 0.15. See also i2. V. JPeiii, 8 Cox, 
C. C. 18. 

AHCESTOB. The distinction made 
between an ancestor and a predecessor in 
law, IB, that the former is applied to an 
individual in his natural capacity, as J. 8. 
and his ancestors, and the latter to a com- 
pany, body politic, or corporation, as a 
bishop and his predecessors. Cowel ; Co. 
litt. 78 b. : Britton, 169. However, this 
distinction is not attend^ to in the Suo- 
cession Duty Act, 1853 (16 & 17 Vict c. 
63). 

AHCESTBSL. Relating to one's ances- 
tors. Homage ancestrel was where a 
tenant and his ancestors had time ont of 
mind held by homage of the lord and his 
ancestors. Also^ real actions were either 
poeaeuory^ i.e , of a man's own seisin, or 
ancestrel, i.e., of the seisin of his ancestors. 

AHCTEHT DEHESKB, or DOMAIN 

(vetus patrimonium domini), A tenure 
whereby all manors belonging to the Crown 
in the days of Edward the Confessor and 
WilL'am the Conqueror were held; the 
numbers and names of which manors, as of 
all others belonging to common persons, 
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continued. 

William the Gonqueror oauaed to be set 
down in a book called Domesday; and 
those 'which appear by that book to have 
belonged to the Grown, and are there deno- 
minated terrm re^w, are called ancient de- 
mesne. lAnds in ancient demesne are of 
a mixed nature, t.e., they partake of the 

Eiopeitiea both of copyhold and of free- 
old ; they differ from ordinary copyholds 
in certain piiTileges, and from freehold by 
one peculiar feature of villenage, viz., that 
they cannot be conveyed by the usual com- 
mon law conveyance, but pass by surrender 
to the lord or his steward in the manner of 
copyholds, with the exception that in the 
surrender the words '* to hold at the will 
of the lord " are not used, but simply the 
words *' to hold according to the custom of 
the manor." There are three kinds of 
tenants in ancient demesne. First Those 
whose lands are held freely by grant of 
the king. Secondly. Those who do not 
hold at &» will of the lord, but yet hold 
of a manor which is ancient demesne, and 
whose estates pass by surrender, or deed, and 
adniittance, and who are styled customary 
freeholders. Thirdly. Those who bold of 
a manor which is ancient demesne, by copy 
of court roll, at the will of the lord, and 
are styled copyholders of base tenure 
(Gowel; Scriven on Copyholds, p. 425; 
1 Cruise, Dig. 44). Whether lands are 
ancient demesne or not must be tried by 
Domesday Book, F. N. B. 16 D., the autho- 
rity of which is conclusive (4 Inst. 269) ; 
but the question whether lands are parcel 
of a particular manor which is ancient 
demesne may be tried by a jury. Hunt v. 
Bum, 1 8alk. 57. 

Tenants in ancient demesne used to 
enjoy certain privileges, e.g., that of being 
impleaded in the Courts of their own 
manors only, and of being exempted from 
serving on the juries of the county; but 
those privileges have mostly ceased, and 
provision is made by the stat. 4 & 5 Vict. 
c. 35, aiid the Acte amending same, for the 
general enfranchisement of ancient de- 
mesne lands. 

See title Coftholds. 

ABCnSBT DOGUXEHTS. These are re- 
oeived in evidence for certain purposes, and 
subject to certain restrictions. But ancient 
grants are not to be received in evidence 
unless they can be accounted for as coming, 
e g.j from the hands of some one connected 
with the estate (Svnnnerton v. Stafford 
(Jfarguts), 8 Taunt. 91) ; or from a reason- 
ably probable custodian of them (Crough- 
ton V. Blake, 12 M. & W. 205). Ancient 
surveys hare in many instances been held 
inadmisBible to prove the extent or rights 
of a manor {Evan$ v. Taylor, 7 A. & £. 617 ; 
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Daniel Y, Wilkin, 7 Exch.i2B), But when 
ancient documents evidence an act of 
ownership, then they are admis8iL)le as 
evidence of title (Doe d. WiUiam the Fourth 
V. Boberti, Vd M. & W. 520^; as they also 
are, where they are in the nature of an in- 
ouisition in a public matter. Carr v. 
MoBiyn, 5 Exch. 69. 

AVnCALB. There may be property in 
wild animals when reclaimed, e.g*, in a 
cat ; and in the case of unreclaimed ani- 
mals, the property in them, according to 
the law of England, is said to be in the 
owner of the land upon which they are 
started and captured (Bladee v. Hfgge, 
12 C. B. (N.B.) 501), although by the laws 
of most countnes it is in the captor {See 
title OccuPATio). The owner of animals 
with a mischievous propensity is liable for 
the damages they occasion, provided he 
knows their mischievous propensity. (Jonee 
V. Perry, 2 Esp. 482 ; Stiles v. Cardiff Steam 
Navigation Co., 12 W. R. 1080.) The stat. 
28 & 29 yict.c. 60, provides for dogs doing 
damage to cattle or sheep. The stete. 5 £ 
6 Will. 4, 0. 59 (idnce repealed), 12 & 13 
Vict. 0. 92, and 17 & 18 Vict, c 60, punish 
cruelty to animals; and the stat. 2 & 3 
Vict. c. 47, prohibits bear-baiting and cock- 
fighting. And as to bequeste of personal 
property to a dog-charity, see Univernty of 
London v. Jarrow, 23 Beav. 159. 

AHHATEB. These were first fruite, and 
were so called because one year's value of 
profite is taken as their rate. 

AinnJITT. This is a yearly payment 
of a certein sum of money granted to 
another in fee, or for life, or for a term of 
years, and charging the person of the 
grantor, although it may also be made to 
charge his real estete, in which latter case 
it is most commonly called a rent-charge. 
The remedy was either by writ of annuity 
or by distress, according as the person or 
the lands of the grantor were sought to be 
afl'ected. The Apportionment Act (4 & 5 
Will. 4, c. 22) first made annuities ap- 
portionable. Under the Annuity Act 
(53 Geo. 3, c. 141), annuities for lives 
granted by way of the repayment of 
money lent, required to be inrolLed in 
Chanceiy ; but now, under the stet. 18 & 
19 Vict, c 15, they require to be merely 
registered in the Court of Common Pleas. 
Annuities may also be regarded as legacies 
payable, not in. mass at one time, but by 
mstelroents every year or aliquot part of a 
year ; therefore the word legacies in gene- 
ral comprises the word annuities. BoUon 
(Duke) V. WiUiams, 4 Bro. C. C. 861; 
MuUins V. Smith, 1 Dr. & Sin. 204. 

If an annuity is given simplieiter, it is 
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an anniiity for the life only of the an- 
nnitant iKerr v. Middletex Hotpitai, 2 DeG. 
M. & Q. 588) ; or, in the case of joint an- 
nnitanta, for the life of the longest liver of 
them iWUson ▼. Madditonj 2 iT & G. 0. 0. 
372) ; and the law is the same nnoe 1 Vict. 
o. 26 (NichoU ▼. Hawkes^ 10 Hare, 342). 
Where, however, an annuity is given to A. 
in general terms, and the gift is acoom- 
panied with a direction to provide for the 
same out of the proceeds of property, that 
is a perpetual annuity {Kerr v. Middletex 
Hospital, supra% unless the direction is 
mere surplusage, e.g., merely directs pay- 
ment out of the " general effects " of the 
testator {Lines v. MitdheUy 6 Yes. 464); 
and, of course, the testator may, by express 
words, give a perpetual annuity. Su£es v. 
Heron, 12 CI. & F. 161. 

Sometimes an annuity is payable only 
out of income (Foster v. Smith, I Ph. 629), 
and sometimes it is a charge on the oorptM 
itself of the estate (Wright v. CaUender, 
2 De G. M. & G. 6521 in which latter case 
the annuitant may/ii the income is insuffi- 
cient, require a sale of a sufficient part of 
the corpus (May v. Bennett, 1 Buss. 370), 
and will even be entitled to a prospective 
order for the necessary successive future 
sales (Hodge v. Lewin, 1 Beav. 431). An 
indefinite trust to receive rents for pay- 
ment of an annuity is a charge of the an- 
nuity upon the corpus (PhiUips v. Out- 
teridge, 11 W. R. 12) ; and a direction to 
purchase an annuity for A. entitles A. to 
nave the purchase-money paid over to him 
or her (Ford v. BaUey, 17 Beav. 303 ; Be 
Brown's Will, 27 Beav. 324) ; although the 
testator may have directed the contrary 
(Stokes V. Cheek, 28 Beav. 620) ; and if the 
intended annuitant is dead, his personal 
representatives will be entitled to the pur- 
chase-money (Day V. Day, 1 Dr. 569), 
although the purchaee-money is to,consist 
of the proceeds of land sold. Bayley v. 
Bishop, 9 Yes. 6. 

An annuity will abate with general 
legacies {CJarr v. In^lebf, 1 De G. & 8m. 
362), unless the annuity is given as a spe- 
cific interest in land, when it will only 
abate with the other specific' legacies. 
Creed v. Creed, 11 CI. & F. 491. 

When an annuity is given by will, the 
first payment thereof is to be made, in the 
absence of express directions otherwise 
directing payment, one year after the tes- 
tator's death {Gibson v. BoU, 7 Yes. 96 >, or 
if successive interests for life and in re- 
mainder are given by way of annuitv out 
of a sum of money (Urected to be placod 
out to answer it, then two years from the 
testator's death. Gibson v. Bott, supra. 

AH8WEB. This is the roost usual mode 
of raiaiug defences to a bill of complaint 
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in the Court of Chancery, being more 
common than either plea or demurrer. By 
the Judicature Act, 1873, this form of 
pleading is extended to the Courts of Com- 
mon Law. 

See title Pleadihq. 



: See 
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title Marbiagb Bbttlemknts. 



AHTIGIPATIOV. Thia word ia com- 
monly used in Courts of Equity as signify- 
ing the alienation of married women. It ia a 
rule of the Common Law that the absolute 
property given to any one cannot be fet- 
tered with oxkj restraints or conditions 
against alienating (Tud. L. C. Gonv. 858 ; 
Bradley v. Feixoto) ; but Courts of Equity 
in the caae of property given to the sepa- 
rate use of a married woman allow tho 
restraint, as tending to render the sepa- 
rate use more perfect and assured (TuueU 
V. Armstrong, 1 Beav. 21). Whence tho 
clause against anticipation is common in 
gifts of property to remales to their sepa- 
rate use. 

See title Skpabatb Estate* 

AHTICHBE8Z : See title Kantisbement. 

APOLOGT. In the case of a libel being 
published in a newspaper or other like 
public writing, the 6 & 7 Yict. c. 91, pro- 
vides that the defendant may plead the 
inadvertent insertion of same vrithout 
malice or gross negligence, and the prompt 
insertion in the same publication of an 
apology for same ; and he may pav into 
Court at the same time a reasonable sum 
of money by way of amends. A like pro- 
vision is made in the case of defendants 
being private individuals (s. 1), and 
such apology shall go in mitigation of 
damages. 

AP08TA8T. This offence differs &om 
heresy iu this, that apostasy is a total 
renunciation of a religious belief once 
po&seesed, while heresy consists in denying 
some one particular doctrine only. At the 
present day apostasy is punishable under 
the Stat. 9 & 10 WiU. 3, c. 32 (Revd. Stats. 
9 Will. 3, c. 35), by incapacity for or de- 
privation of offices of trust or emolument, 
and by imprisonment for three years with- 
out bail. The information must be laid 
within four days after the outward profes- 
sion of apostasy, and be followed up witliiu 
three months, otherwise the acoufation 
falls through. The penalty is also remitted 
upon an open retractation in Court of the 
offence. 

AFOTEXGABT : See title Msdicine. 

APFABITOS. This was a messenger of 
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APPABITOS— con^nued. 
ibe Bpiritaal CoiurtB, whose dnty 
the pioceas thereof. 



to 



APPEAL (from the Fr. appeler). This 
woid has two Bignifications : it dgniflea in 
one aeiiBe a complaint or an appeal to a 
Baperior Comi, when jostioe is snpposed 
not to have heen done hy an inferior Gonrt. 
It also signifies, when spoken in referenoe 
to a criminal prosecution, an aocnsation 
by^ one subject against another for a 
hemons crime, demanding ponishment for 
the injnry sustained by himself, rather 
than for the oflfence committed against the 
pablia Grimina] appeals were however 
abolished by 59 Geo. 3, c. 46. The prin- 
cipal kinds of them while they existed 
were the following: 1. Appeal of arson. 
2. Appeal of death. 3. Appeal of mayhem. 
4. Appeal of rape; and 5. Appeal of rob- 
bery (59 Geo. 3, c. 46). Of these appeals 
all were capital, except that of maynem. 
The latest instance of an appeal was Ath- 
ford ▼. ThonUon (1 B. & A. 405) (one of rape 
followed by murder), and probably in con- 
sequence of that case the above-mentioned 
statute was passed forbidding such appesJs 
for the future. Where' the verdict in an 
appeal was in &vour of the appeller, he 
mi^ht insist upon what terms he pleased 
as the ransom of the appellee's life. It 
baa been suggested that, although appeals 
are abolished, some right of action for 
peconiary compensation should be per- 
mitted in the oases in which appeals for- 
merly lay. 

The right of appeal in certain cases has 
been extended by various recent statutes, 
thus: — 

(1.) An appeal from a decision of the 

Court on a rule to enter a verdict, 

or a nonsuit, or for a new trial, 

under C. L. P. Act, 1854 ; 

(2.) An appeal in Crown Cases Reserved, 

under 11 & 12 Vict. c. 78 ; 
(3.) An appeal from a decision of jus- 
tices in summary proceedings, 
under 20 & 21 Yict. c. 43 ; 
(4.) An appeal from an order giving 
.relief in ejectment against for- 
feiture, under C. L. P. Act, 1860 ; 
and 
(5.) An appeal from a reyiaing barrister 
in election matters, under 28 & 
29 Vict, a 86. 
See also CJouinT Court, for appeals 
therefrom; and Quabtkb Ssd- 
siOHs, for appeals therefrom and 
thereto. 

AFPZASAHCK In an action at law, 
when a defendant is served with a writ of 
summons, which is a judiciid mandate 
issuing out of and under the authority of 
the Court in which the defendant is sued. 
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he is bound by the conmuind which is 
contained in that writ to enter an appear-i 
ance thereto within eight days; this ap- 
pearance is a memorandum in writing 
according to a prescribed form, signifying 
that the defendant has appeared, aocordinK 
to the command of the writ, and such 
memorandum is delivered to the proper 
officer of the 0)urt, and by him is entered 
in a book kept for that purpose ; and this 
is what is technically called entering an 
appearance (Arch. Frao.; Tidd). The 
word is also applicable to prooeedings in 
other Courts besides those of the Common 
Law ; and it has a very similar meaning as 
used in the proceedings in a suit in Equity. 
Tlie practice was nrst introduced into 
Courts of Equity by the Orders of 8th 
May, 1845. 

In the case of infiemts and married 
women, they are to appear, the former by 
his or her guardian, and the latter in person, 
in an action at Law (2 Arch. Pr. 1252) ; 
and the former by his or her guardian ad 
litem, and the latter either in person or 
by her next friend, in a suit in Equity 
(1 Dan. Ch. P. 460 ; Morg. Ch. Acts, 691> 
The effect of entering an appearance is 
to waive any irregularity in the process 
(Fofhee v. Smith, 24 L. J. (Ex.) 167) ; but 
in the Courts of Equity a conditional 
appearance may be entered which shall 
not have that effect. 1 Dan. Ch. Pr. Ch. 
xiii. 

For neglect to appear, or in default of 
appearance, in an action at Law, if the writ 
of summons is specially indorsed, the 
plaintiff may, under certain circumstances, 
sign final judgment at once (C. L. P. Act, 
1852, s. 27), and if the writ of summons 
is not specially indorsed, he may, with 
leave, proceed to file his declaration with 
short notice to plead, and in that way 
arrive at judgment (s. 28). In a suit in 
Equity, the plaintiff may enter an appear- 
ance for a defendant. 

AFPXHDAHT. This word, in its general 
sense, denotes anything annexed in what- 
ever manner to any other. But as applied 
to incorporeal hereditaments in the law 
of real propertjr, it denotes something an- 
nexed as an incident to some other and cor- 
poreal hereditament, and the annexation of 
which thereto is of a necessary character, 
and has therefore existed from the very 
beginning of time. Thus, that amount of 
common which from the first, and as of 
necessity, the lord assigned to his villeins 
to depasture their beasts of husbandry 
during such times as their lands (which 
were all of them arable) were in ear, was 
called common of pasture appendant ; and 
similarly, the lord from the first, and as of 
necessity, erected and endowed a church 
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(being the manor or pariah chnrch) for the 
religious education and welfare of his 
tenants, and the endowment of such church 
was called an advowson appendant, i.e., to 
the manor. It is also a characteristic of 
properly appendant rights, that once they 
are disannexed, although for ever so short 
a time, from the principal hereditament, so 
as to become in gross^ they can never become 
appendant again. 

See further, titles Appubtenamt, In 
Gboss; and Inoosfobeal Ubbbdita- 

MBNTS. 

APFOIHTICEVT TO 0mCE8. Where a 
person acts in a public capacity, his so 
acting iBprimd facie evidence of the validity 
of his appointment (B. v. Winni/red, 1 
Leach, C. 0. 515) ; and this presumption is 
adopted in the Criminal Law Consolidation 
Acts of 1861. 

AFPODITMENT, P0WEB8 OF. These 
are either general or special ; the former 
enabling the donee of the power to appoint 
to any one he pleases, and even to himself 
(for which reason, the property which is 
subject to a general power of appointment 
is liable in case of his bankruptcy : Bank- 
ruptcy Act, 1869, B. 15f 8ub-s. 4),; the 
latter enabling him to appoint among par- 
ticular individuals only, or not at all. There 
is also the following distinction between 
these two kinds of powers, viz., that the 
general power, when exercised, dates from 
the exercise thereof, and not earlier ; while 
the special power, when exercised, dates 
from the creation thereof, which is neceti- 
sarily an cailier period than that of the 
exercise. 

See further, titles Con>'Xyanoes ; 
Powers. 

APFOBTIOHXENT. This word applies 
to rentSy annuities^ and common. First, as 
applied to rents, it denotes a division of the 
rent in certain proportions ; and as to rente- 
eernce, these (although originally and in 
their own nature indivisible) have been 
divisible since the stat. Quia Emptoree, 
18 Edw. 1 (Statute of Westminster tlie 
Third) c. 1, and as to rents-seek, rents- 
charge, ftc, these have been made appor- 
tionable by the stat. 4 Geo. 2, c. 28 ; and 
now also by Lord St. Leonards' Act, 22 & 
23 Vict. c. 35, the release of part of land 
subject to a rent-charge does not release 
the other part, which the intention was 
should remain unrelensed. By the stat. 
11 Geo. 2, c. 19, rents secured on leases are 
made apportionable between a landlord 
(tenant for life) deceased and the succeed- 
ing remainderman or reversioner — an ap- 
portionment which has been made universal 
by the stats. 4 & 5 Will. 4, c. 22, and the 
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Apportionment Act, 1870 (33 & 84 Vict 
c. 35). Secondly, as applied to annuities, 
these were made apportionable by the stat. 
4 & 5 Will. 4, c. 22, a provision whieh has 
been extended by the stat. 33 ft 34 Vict. 
0. 35, the 2nd section of which enacts as 
follows : ** From and after the passin^: of 
this Act [Aug 1, 1870], all rents, annuities, 
dividends, and other periodical payments 
in the nature of income (whether reserved 
or made payable under an instrument in 
writing or otherwise) shall, like interest on 
money lent, be considered as accruing from 
day to dav, and shall be apportionable in 
respect of time accordingly.** Thirdly, as 
applied to commony upon a purcha&e by the 
commoner of port of the land over which 
his right of common exibts, the right may 
be apportioned (Co. Litt 149 a) ; and it 
makes no difference, eenMe, that the right 
of common is that to common tana nombre. 
WiltPe Case, 8 Bep. 79 ; BenneU v. Reeve, 
WUles, 232. 

See also titles Bent ; Akncitieb ; Diyi- 
DENse ; and Common. 

APPOBTIOmZVT OT BERT. By the 

Common Law there was no apportionment 
of rent in respect of timey rent not being 
regarded as accruing due de die in diem, 
Clun'e Cote, 10 Co. 126 a. 

Accordingly (1.) If the lessor was owner 
in fee simple, or (being owner for a limited 
estate) haid a power of leasing, upou his 
death in the interval between two days of 
payment, his executors were not entitled to 
any part of the rent in respect of the 
accrued portion of the interval, but the 
rent for the entire interval went to the 

Eerson who took the reversion (whether as 
eir-at-law, devisee, or remainderman). 
Earl of Strafford v. Lady Wenttoorthy 1 P. 
Wms. 180. 

And (2.) If the lessor was tenant for life, 
or for any other limited estate, and had no 
power of leasing, upon his death in the 
interval between two days of payment, his 
executors were not entitled to anv part of 
the rent in respect of the accrued portion 
of the interval, and neither was tiie rever- 
sioner entitled to that port of the rent, but 
that part ceased to be payable at all by the 
tenant to any one. Jenner v. Morgan, 1 P. 
Wms. 392. 

However, by statute, rente have been 
made apportionable, the principal statutes 
being the following : — 

(a.) By 11 Geo. 2, c. 19, s. 11, when any 
tenant for life, not having a power of leas- 
ing, dies on or before the day on wMch the 
rent is payable by his lessee, the executors 
of such tenant for life are entitled to the 
whole or a proportion (as the case may be) 
of tlie rent in respect of tue accrued interval 
or accrued portion thereof; and it has been 



A NEW LAW DICTIONARY. 



29 



AFPOBTIOmZVT OT BEHT— contd. 

held that the statute extends to a tenant in 
taU CWkafidd V. Pindar, 8 Yes. 311). The 
statate did not, howerer, extend to land 
tax or quit rents ; neither were such rents 
apportionable in Equity (Sutton Y. Chaplin, 
10 Ves. 66) ; and it was doobtful if it ex- 
tended to tenancies held pur autre vie. 

Aoooidingly, (&.) By 4 & 5 Will. 4, c. 22, 
commonly called the Apportionment Act, 
it has been enacted that rents reserved and 
made payable on any demise or lease of 
lands, tenements, or hereditaments which 
have been and shall be made, and which 
leases or denuses determined or shall deter- 
mine on the death of the person making 
the same (although such perBon was not 
strictly tenant for life tiiereof) or on the 
death of the life or liyes for which such 
peraon was entitled to such hereditaments, 
diaUy so far as respects the rents reserved 
by soch leases and the recovery of a portion 
thereof by the person granting the same, 
hia or her executors or a£ninistnktors (as the 
^we may beX be considered as within the 
provisions of the Act 1 1 Qeo. 2, o. 19, s. 11 ; 
and that all rent service reserved on any 
lease by a tenant in fee or for any life inte- 
rest, or by any lease granted under any 
power (being in each case a lease granted 
after the 10th of June, 1834), and all rents- 
charge and other rents, annuities, pensions, 
dividends, moduses, compositions, and all 
other payments of every description in the 
united kingdom of Great Britain and Ire- 
land made payable or becoming due at fixed 
periods under any instrument (being an 
mstnnnent that came into operation after 
the said 10th of June, 1834) should be ap- 
portioned so and in such manner that, on 
the death of any person interested in the 
said respective payments, or on the deter- 
mination otherwise of the interest of such 
person therein, he or she, and his or her 
executors, administrators or assigns, should 
be entitled to a proportion thereof, accord- 
ing to the time which should have elapsed 
from the conunencement or last period of 
payment thereof respectively (as the case 
may be) including the day of the death or 
otber determination of the interest of such 
person, subject nevertheless to all just 
allowances and deductions in respect of 
charges thereon respectively, the remedies 
for the recovery of such proportion to be- 
eome available when the entire amount is 
become payable, and not before ; such reme- 
dies to lie and be directed against the per- 
son or persons who (but for this Act) would 
have been entitled to receive and to retain 
the entirety of the said respective pay- 
ments. ^ 

(c) By the Act 14 & 15 Vict. c. 25, s. 1, 
when the lease or tenancy, being at a rack 
rent, shall determine by the death or cesser 
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of the interest of the landlord entitled for 
his life or for any uncertain interest, instead 
of claims to emblements, the principle of 
an apportionment of rent is introduced, the 
tenant being allowed to hold on till the 
end of the current year of his tenancy, 
upon the terms of the old holding, where- 
upon he goes out without any notice to quit 
either given or received. 

((2.) By the Lands Clauses Oousolidation 
Act, 1845 (8 & 9 Vict. c. 18) s. 119. and 
under the Church BuUding Acts (17 & 18 
Vict c. 32Xthe principle of apportionment 
of rent is also adopted, when part only of 
the land comprised in the lease or under- 
lease (as the case may be) is required for 
the purposes of the works authorized by 
those Acts respectively. 

Lastly, (e.) By the Apportionment Act, 
1870 (33 & 34 Vict. c. 35), the principle of 
apportionment was extended to the cases 
of rents, annuities, di\idends, and other 
periodical payments in the nature of income 
reserved or made payable otherwise than by 
an instrument in wri^g, with the like 
remedies for the recovery of the propor- 
tionate pavment. This Act was necessi- 
tated by the decision in Cattley v. Arnold 
(1 J. & H. 651), which limited the earlier; 
Acts to payments reserved by instruments 
in writing only. 

A7FBAISS. To set or affix the true 
price or value on goods. By stat. 11 
Edw. 1 (Acton Bumell), appraisements 
are to be made on oath, and are to be at 
the true value, under the penalty of the ex- 
cessive appraiser having to purchase at his 
own valuation ; and by stats. 46 Geo. 3, 
c. 43, and 8 & 9 Vict. o. 76, appraisers 
must be licensed, and by the Stamp Act, 
1870 (33 & 34 Vict. o. 97), every appraise- 
ment is to bear a stamp of 6(2. for every 
£10 of value, and for every value between 
£5 and £10, and a stamp of M, for £5 of 
value or under. But appraisements made 
for one siile only,. and not being obligatory 
as between the parties, are exempted. 

AFPBEHXVBIOH OF 0FFENDXB8 : See 

title Constable. 

AFFBENTICE. A person in tlie course 
of learning any profession is so called in 
law; but the name is now commonly 
limited to a person bound by indenture to 
a tradesman, who thereby undertakes for 
certain considerations to teach him his 
trade. See the duties of the master ex- 
plained in Couchman v. Siller (23 L. T. 
480) ; and those of the apprentice in Cooper 
v. Simmonds (7 H. & N. 707). Where, as 
- usually happens, the apprentice is an in- 
fant, no action lies against him on his 
covenant ((rytoer^ y.Fkieher, Cio. Car. 179), 
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unless by speoial onstom (WhUUnghim t. 
EiUj Gro. Jao. 494) ; iheiefore UBoally the 
parent oovenants for him, but the infant 
must execute the indenture (R, ▼. ^rfi««- 
ley, S B. & A. 585). Under the Stamp 
Act, 1870, the indenture must be stamped 
with a 5s. stamp for every £5, or fraction 
of £5, of premium, and with a 2s. 6<i stamp 
where there is no premium. 

Regarding parish apprentices, see 8 ft 4 
Will. 4, c 63, and 7 & 8 Vict c 101 ; and 
for the jurisdiction of justices of the peace 
regarding sucli, see the same statutes,* and 
also Beg. v. Pround, Law Bep. 1 0. G. 71. 

APROFBIATIOH. This word is com- 
monly used in two senses, viz. (1.) the 
appropriation of benefices, and (2.) the 
appropriation of parents. 

(1.) An appropriation of a benefice. — 
This is the annexing of a benefice to the 
use of some religious house, or spiritual 
corporation, whetiier sole or aggregate, to 
enjoy for ever; just as an impropriation 
is the annexing a benefice to the use of a 
lay person or corporation. See also title 

iMPBOPBIATIOir. 

(2.) Appropriation of a payment. — This 
means the application of a payment to the 
discharge of a particular debt Thus, if a 
creditor has two distinct debts due to him 
from his debtor, and the latter makes a 
general payment on account without spec!- 
tying at tiie time to which debt he intends 
the payment to apply, it is optional for the 
cremtor to appropriate (i,e^ to apply) the 
payment to either of the two debts he 
pleases. The leading case upon the sub- 
ject is dayton'a Caee in Devaynes v. Noble 
(1 Mer. 685 ; Tud. Merc. Ca. 1) ; from which 
case and the notes thereto, the following 
rules may be gathered : — 

(1.) The first option to appropriate be- 
longs to the debtor at the time of payment. 
The appropriation in this case may be 
either express (Ex parte Imbert, 1 De G. 
& J. 152), or implied (Shaw v. PicUm^ 4 
B. & G. 715), or presumed (Young ▼. Eng- 
lUh, 7 Beay. 10). In the case of scTeral 
debts, some of which are barred by the 
Statute of Limitations and some not, the 
presumption is, that the payment is made 
on accoimt of the debt or debts not barred. 
Nash V. Hodgeon, 6 De G. M. & G. 474, 
reyersing the decision of Wood, Y .G., Kay, 

650. 

(2.) The second option to appropriate 
belongs to the creditor (Dig. 46, 3, 1), and 
this appropriation need not be made at the 
time of payment, but at any time afterwards 
until the matter comes to trial (Simeon y. 
Ingliam, 2 B. &.G. 65) ; appropriation can 
only be made once, at least aner notice of 
the first appropriation has been giyen to 
the debtor. But it is competent for a debtor 
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and his creditor to make a new contract 
yarying the i^mropriation of past payments 
(ifsrHmafiy. Trafd,lJ.&H.871). Where 
one of two or more debts is baned by the 
Statute of Limitations, and the other, or 
others, are not barred, the creditor may 
appropriate the payment to the debt or 
debts which are Mrred, and afterwards 
pursue his remedy for the recoyery of the 
other or others (Mills y. Foto^, 5 Bing. 
(N.G.) 455) ; and similarly in the analo- 
gous cases mentioned in CruOcshanks 
y. Base, 1 Moo. A Bob. 100 (sale of 
spirits on credit), and AmM y. Poole 
(Mayor), 4 M. & 6. 860 (solicitor to cor- 
poration). SeouSt if the debt is absolutely 
unlawful, e^g. a gambling debt And, ap- 
parently, tile two debts must be of ascer- 
tained amount. Ooddard y. Hodges, 1 G. ft 
M. 33 (unsettled partnership accounts); 
Ooddard y. Coz, 2 Str. 1194 (assets in 
administration). 

(3.) Failing any appropriation by the 
creditor, the law appropriates the pay- 
ment to the yarious debts in the order of 
their respectiye dates, beginning witi^ the 
earliest (CUxgUnCs Ckise, tuprd). Of course, 
howeyer, one man*s money will not be ap- 
propriated by the law towards payment of 
another man s debt e,g, partnership moneys 
in payment of a sinele partner's debt 
(Thompson y. Broum^ 1 Mood. & Malk. 40). 
The appropriation by the law is first to 
interest, and only secondly to principal 
(Chase y. Box, Hoy. Freem. 261 ; ^otoer y. 
Marrisy 1 Gr. & Ph. 351 ; Gode 8, 53. 1 ; 
Dig. 46. 3, 5, § 8). But the law will not 
in the last-mentioned case appropriate any 
part of the money paid to interest banred 
by the statute (In re Fitanavriees Minors, 
15 Ir. Gh. Rep. 445) ; nor will the taw ap- 

Sropriate a payment to money illegally 
ue. Wright y. Laing, 3 B. A^ G. 165. 
Appropriation of payments must be dis- 
tinguished from apportionment of same 
between debts haying equal rights to be 
paid. Faveno y. BenneU, 11 East, 36 ; Dig. 
46, 8, 8. 

APPBOFBIATIOV OF 8ECUK1T1X8. 

Where a security has been deposited with 
a creditor generally, and the debtor aftc^ 
wards becomes bankrupt, owing two or 
more debts, one or some of which are 
proyeable, and the other or others not 
proyeable, the creditor may appropriate 
the security to the debt or debts wbi^ are 
not proyeable. Ex parte Hunter, 6 Yea. 94. 

AFFBOYXMjshx. This word has seyeral 
meanings. It signifies much the same as 
improyement; thus, approyement of com- 
mon means the inclosing a part of a com- 
mon by the lord of the manor for the pur- 
I pose of cultiyating the same^ leaying 
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APFBOVZMXHTT-ooiififiiMd. 

sufficient nevertheleBB for the oommonera. 
Seoondly, it is aJso said to Bifi;itify the 
profits of a farm (Oowel). Thirdly, it 
signi^es the act of an approver, who, when 
indicted of treaaon or felony, and arraigned 
for the same, oonfeases the fitct before plea 
plea4l^ and accuses others, his aooom- 
plicee, of the same crime in order to obtain 
nis own pardon. 3 Omise, 89; Cowel; 
2T. B.39L 

AfTUBZEVAKT. This word denotes 
aimezed or belonging to; bat in law it 
denotes an annexation which is of oonyeni- 
enoe merely and not of necessity, and which 
may have had its origin at any time, in 
both which respects it is distiDguished 
firom Appendant {see that title). In con- 
veyances of lands and houses, it is nsual to 
add to the parcels, or else to the habendumy 
or to both, the phrase " with the appnrte- 
nanoes," and to make sorer, to add ** or 
i^sputed as appurtenant or belonging there- 
to." The term is commonly confined in 
law to ^e pnrely incorporeal heredita- 
ments that are commonly annexed to lands 
or to hooses, and may include as well com- 
mon, as any other right. lAetar t. Pioltford, 
34 Beav. 57G. 

See title Inoobfqbbal Hebeditaments. 

ABBHSATIOV AlVD AWASD. All 
natters in dispute concerning any personal 
chattel or personal ¥rrong may be referred 
to the decision of an arbitrator ; and al- 
though much jealousy was formerly, and 
some jealousy is still, felt in allowing refer- 
ences of questions regarding real property, 
yet references have been made and allowea 
of the following matters — ^partition between 
joint tenants and tenants in common, set- 
tlement of disputed boundaries, waste be- 
tween landlordand tenant, title of devisees, 
and generally upon title. Parties may 
even agree to refer to arbitration any future 
differences between thenx, although none 
at present may exist. And under various 
Ae^ of Parliunent dvil matters are com- 
pulsorily referred, in particular matters of 
acoounty under the 0. L. P. Act, 1854 (17 
A 18 Yicl c. 125, ss. 3-6), whto they can- 
not be conveniently tried in the oroinary 
way. Bat with reoieurd to criminal matters, 
the old rule was, that matters criminal were 
not arbitrable; and it may be said still 
that offiBQoes of a public nature are not 
referable. On the other hand, it has been 
said that in all cases where the injured 
party has a remedy by action as well as by 
indictment, he may refer same, procuring 
the consent of the judge if the indictment 
has been already commeoced, or a convic- 
tion upon it obtained. 

The p^soDS who may refer matters te 
■rbitiation are of a correspondingly various 



ABUTEAHO V AVB A'W AXD-^contd. 

character. Firstly, where the referring 
parties are interested on their own account 
in the matters referred, it is a general 
rule that every on^ capable of making 
a disposition or release of his or her right 
may also make a submission to an award 
(Ck>m. Dig. Arb. D. 2); and conversely, 
the incapacity to contract involves the in- 
capacity to refer, fiut as between partners, 
one partner cannot bind the other by his 
sole submission ; and it matters not whether 
the partnership be general or particular, 
the submission to an award not being 
within the scope of the partnership or inci- 
dent to any matters within such scope; 
and all the partners must execute the sub- 
mission in order that any of them may be 
bound by the award (Antram v. Chaee, 15 
East, 209). Secondly, where the referring 
parties have no personal interest in the 
award, but act in the capacity of trustees 
or agento only, it is a general rule that the 
agent referring must nave authority so to 
do, but such authority, where not express, 
may be implied from the nature of the 
agency. Thus, the better opinion is, that 
a solicitor or attorney retaiued generally 
has an implied authority to refer Q)ovD9e v. 
CJoxe^ 8 Bing. 20), unless, sem&fe, he is ex- 
pressly forbidden to make a reference. 
FUmer v. Delber, 3 Taunt 486. 

See ftirther titles Submission, Rivooa- 
TiON, Umpibb ; and for the proceedings in- 
cident to a reference, and the form and 
execution of the award, with the remedies 
thereon, see generally Bussell on Arbitra* 
tions. 

ASCHBIBEOP. The head or chief of 
the clergy in a whole province. He has 
the inspection of the bishops of that pro- 
vince, as well as of the inferior clergy, and 
mav deprive them on notorious cause. The 
archbishop has his own diocese wherein 
he exercises episcopdlt as in his province 
he exercises arehiepiteopaly jurisdiction. 
To him, or to his Court, all appeals are 
made from inferior jurisdictions within 
his province ; and as an appeal lies or lay 
from the bishops in person to him in per- 
son, so it also lies from the Consistory 
Courts of each diocese to his Arohiepiscopal 
Court. 1 Bum's £c. Law ; 2 ftoll. Abr. 
See also titles Abches, Court of; 
CoNBiSTORiAL CouBTB ; and EOOLB- 

8IA8TI0AL COUBTS. 

ABOEDEAGOH. A dignitary of the 
church who has ecclesiastical iurisdiction 
immediately subordinate to that of the 
bishop, either throughout the whole of his 
diocese or in some particular part of it. 
He is nominally appointed by the bishop 
himself, and has a kmd of episcopal autho- 
rity originally derived from the bishop. 
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but now, independent and distinct. It 
was formerly his office to grant letters of 
administration, but that duty is now dis- 
charged by the district Probate Courts. 
He visits the clergy, and has his separate 
Court for the punishment of offenders by 
spiritual censures, and for hearing all 
other causes of ecclesiastical cognizance. 
Com. Dig. Ecclesiastical Persons; Bum's 
Ec. Law ; 1 Lev. 192. 

See titles Abchbishofs; Ecclesias- 
tical Courts. 

ASGHES, COUBT 01*. An ecclesi- 
astical Court, BO called because originally 
held in the Church of St. Mary-le-Bow 
(de Arcubue), It was latterly held in tlie 
hall belonging to the College of Civilians; 
commonly called Doctors' Commons: but 
in more recent times, the office of the' 
Court of Arches has become annexed to, 
and is commonly discharged by, the judge 
of the Court of Admiralty, in his Court at 
Westiuinster, 

The Court of Aiches is the Court of 
Appeal of the Archbishop of Canterbury ; 
the judge thereof hears all appeals from 
bishops or their chancellors, or commis- 
saries, deans and chapters, and arch- 
deacons ; and from his decision an appeal 
lies at present to the Judicial Committee 
of the Privy Council, but under the Judi- 
cature Act, 1878, the appeal is to be t'> 
the Court of Appeal, constituted by that 
Act (88. 18, 21). The Court of Arches 
has an original jurisdiction over the thir- 
teen peculiar parishes in London which 
belong to the Archbishop of Canterbury : 
but upon receiving letters of request from 
any bishop, he may assume original juris- 
diction in any ecclesiastical matter arising 
elsewhere. 

ABCEXVES. This word, which is de- 
rived from arcaj a chest, was originally 
used to denote a repository for documents, 
but by a natural transference, has come to 
denote the documents themselves. 

ABI8T0GBACT : See title Constitutioit. 

ASMIGEB : See title Esquire. 

ABMOBIAL BEA1UK0S. For the duty 
on these, see Stamp Act, 1870 (33 & 34 
Vict. c. 14), Sch. ; eee also title Hebald's 
College. 

ABMODB, or ABXS. In the meaning 
of tlie law are anything that a man wears 
for his defence, or takes into his hands for 
that purpose, or uses in his wrath to cast at 
another, or to strike him with. So that the 
appellations, ** armour ** and ** arms," do not 
in the law simplv signify a sword, shield, 
helmet, or such; like; but extend also to 
stones and other missiles used for the pur- 



ABMOUX, or ASMB—eotUinued. 

poses of defence or warfare. Cromp* 
Just. 65 ; Cowel ; Holthouse. 

ASMS : See title Abhoub. 



In ancient times, the English 
forces were composed of the following 
varieties of men-at-arms, viz. : — 

(1.) Persons holding by knight service, 
and who were required, by virtue of their 
tenure to serve forlky days annually ; 

(2.) Other persons eneaged by contract ; 

(3.) Freemen or freeholders generally, 
in virtue of the mere general duty of 
allegiance. 

The first and second of these varieties 
constituted the Army Proper; the third 
variety was the MiliUa, 

I. Army Proper :— The statute 1 Edw. 
3, 0. 5, enacted that no one should be 
culled upon for service otherwise than as 
before used and accustomed, and that no 
one should be sent out of his own county 
unless in cases of invasion, or other like 
sudden emergency ; but inasmuch as that 
monarch, notwithstanding the statute, 
called upon the counties and principal 
towns to furnish him with forces, there- 
fore the statute 25 Edw. 8, c. 8, further 
enacted that no unusual services should 
be required, unless with authority of 
parliament 

Upon the accession of the Tudor dy- 
nasty, these statutes of Edward III. were 
entirely disregarded, in particular by 
Henry YIII. and Elizabeth, who not only- 
compelled the counties to furnish soldiers, 
but also pressed men into the service as 
well abroad as at home ; and the statute 
4 & 5 Ph. & M. c. 3, expressly recognises 
the right of the sovereign to levy forces. 

The nucleus of a standing army appears 
to have been the 200 yeomen of the guard, 
maintained by Henry VIII., together with 
some artillerymen, stationed in the Tower 
of London, in the Oastle of Dover, at the 
Fort of Tilbury, at Portsmouth, and at 
Berwick-on-Tweed. Subsequently, upon 
the split between the sovereign and parlia- 
ment, in the reign of Charles 1., the 
sovereign maintained his forces, and the 
parliament theirs ; and upon the Restora- 
tion of 1660, Charles II. retained 5000 
guards as a standing army, snd shewed a 
disposition on several occasions, particu- 
larly in 1667, 1673, and 1678, to increase 
theur number to 20,000. James II. main- 
tained a standing army contrary to the 
wishes of Parliament ; and upon the Revo- 
lution in 1688, William III. maintained 
7,000 men as a standing army, a number 
which, under Walpole s administration 
(George IL and III.), was increased to 
17,000, exclusive of tne forces maintained 
in Ireland. 
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iiXm—toniiaued. 

Ooart martialB were established for the 
first time, in 1718, by a clause in the 
Mutiny BiU of that year, and have since 
been continued under the aunusJ Mutinv 
Act. • ^ 

The siatnte 8 Geo. 2, c. 30, prohibits 
txoope from sppearin^ at elections : and in 
1741 a resolution was made in the Com- 
mona declaring that it was a high infringe- 
meat of the liberty of the subject for the 
troops to have appeared (as they had done) 
at the Westminster election of that year. 

IL Militia :^ThQ freeholders of each 
eoonty were originally summoned by the 
eari for self-defence, and were under a 
general duty to be properly furnished with 
arms for that purmse. By the Statute of 
Winchester (13 Edw. 1), in aid of the 
Common Law, all male persons between 
the ages of fifteen and sixty were required 
to keep arms in accordance with their 
station, and might at any time be called 
out aa a pone txmiUUus by the sheriff, who 
had by that time taken the place of the 
earl, at least in matters of mere internal 
police. But these freeholders, keeping 
themselveB in oanstHut readiness, were 
capable of being mobilized as a militia for 
the purposes of the national defence. 

The Stat of 1 Jac. 1, c. 25, established 
magazines of arms in each county, and 
Mary haying previously created the body 
of lords-lieutenant, the militia was hence- 
forth under the control of these latter 
officers, and a certain number of free- 
b<dders acted as a militia in relief of the 
general body. The Train Bands of Lon- 
don were a noted regiment of militia, 
formed in the reign of Henry VIII., and 
to called in the reign of Elizabeth (1588). 
In 1642, the Long Parliament intro- 
duced a bill for regulating the militia, and 
assumed the right of nominating the lords- 
lieatemuit who were to have the com- 
mand: but in 1660, the sole right over 
the militia was declared to reside in the 
GrowTi, and not in Parliament. In 1767, 
the militia were re-organised, and placed 
nearly on their present footing. 

ABBAieV, ABSAIGirXEVT (ad ra- 
Uomem ponere). To arraign a prisoner is 
to call him to the bar of the Court to 
answer tlie matter charged against him in 
an indictment 



signifies the ranking or setting 
forth in order. A challenge to ^le array, 
as applied to juries and as distinguished 
from a challenge to the polls, signifies an 
exception or objection against all the per- 
sons arrayed or impaneled on a jury on 
•cooant of partiality, or some default of 
the aherifif or his under officer who arrayed 
the poaeL 



ARREAM . From the French arriire 
(behind), denotes money remaining unpaid 
after it is due. Under the stat. S &4t 
WilL 4, c. 27, six years is fixed as the 
amount of anears of rent, dower, *c., 
which may be recovered out of the land, 
in respect of which the right to payment 
exists ; but this does not prevent an action 
of covenant being brought under the 
Stat. 3 & 4 Will. 4, c. 42, for twenty years* 
arrears. Hunter v. Nockoldi, 1 Mao. & G. 

ASBE8T. From the French arrSter (to 
stop), signifies the restraint of a man's 
person by substituting for his own will the 
constraints of the law. Arrests may be 
either in civil or in criminal cases ; for the 
latter, see title Oonstablb. 

Arrests in civil cases were either by writ 
of capiaB or by writ of aUaehment, the 
former being the more general, the latter 
issuing only in cases of a contempt of 
Court. Such arrests were also either on 
mesne process or on final process; but 
arrest on mesne process was abolished by 
the Stat. 1 & 2 Vict. c. 110 (with certain 
exceptions specified in the Act), more 
latterly arrest on final process for debt hss 
been abolished by the stat. 32 & 33 Vict. 
c. 62 (with certain exceptions specified in 
the Act). 

CJertain places, called Sanctuaries. e.g,, 
the Mint, the Savoy, &c., conferred a privi- 
lege from arredt ; but such privileges were 
abolished by the stats. 8 & 9 WiU. 3 
c 27; 9 Geo. 1, c. 28; and 1 Geo. 4^ 
c. 116. 

See also titles Capias ; Attachmrkt. 

ASSE8T OF JUDOMEirr. The with- 
holding or stuving of judgment, notwith- 
standing a verdict has been given, on the 
ground that there is some error appearing 
on the face of the record, which vitiates 
the proceedings (Steph. on Pleading, 106, 
6th ed. See example in Boscorla v. 
Thomas 6 Jur. 929). As a general rule 
the error must be one of substance, and 
not merely formal, the Statutes of Amend- 
ments and Jeofails excluding it in respect 
of the latter. The defendant is of course 
the party who moves in ar.« st of judgment 

In criminal cases the accused may at 
any time between conviction and sentence, 
but not afterwards, move in arrest of judg- 
ment, and the Court will even in certain 
cases of its own motion arrest the judg- 
ment. By the stat 7 Geo. 4, c. 64, s. 20, 
many formal defects in an indictment are 
made demurrable only, and are no longer 
available as a ground of motion to arrest 

ABBESTMSNT. The Scotch term for 
arresting. It is applied either to the 
person or to the effects. Arrestment of 
the person takes place in cases in which 

D 
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P — eontinuad, 
there is reafion to apprehend that the person 
will leave the jurisdiction of the judge, 
and so deprive tiie creditor of the means of 
redress. Arrestment of the eflfects is that 
process of the law by which a creditor 
attaches the debt due to him, or the move- 
ables belonging to his debtor in the hands 
of a third party. 

See title G^bnibhmint. 

AXBIAGS ARD CABBIA0S were inde- 
finite services formerly demandablo from 
tenants, but prohibited by 20 Geo. 2. c. 50, 
88. 21, 22. 

AB80V. From the Latin ardere (to 
burn), is the offence of unlawfully or 
maliciously setting property on fire. By 
the unciont Common Law, the offence was 
of two degrees, — either, (1) Felony, where 
the defendisint wilfullv burnt the liouse of 
another, or, (2) Misdemeanour, where he 
wilfully burnt nis own house, with the in- 
tention of burning that of another. By 
statutes passed at various periods, arson of 
every kind was made a capital felony, but 
the severity of the statute law was miti- 
gated bv the consolidation statutes 7 & 8 
Geo. 4,'o. 30, and 7 Will. 4 & 1 Vict. 
c. 89, according to which certain arsons 
were made capital felonies, and the rest 
felonies not capital. The present law is 
embodied in tbe statute 24 & 25 Vict. c. 97. 
See Arch. PI. Grim. Cases (17th ed.) pp. 
603-520. 

ABTIOUU CLEBI. The name of an 
ancient statute, 9 Edw. 2, st. 1, concerning 
the liberties and franchises of the dergy. 
The petitions presented to the Star 
Chamoer by Arohbisbop Bancroft, in 1605, 
being thought to present some analogv to 
the statute of the 9 Edw. 2, were called bv 
Lord Coke by the same name. 1 Hall. 
Const. Hist, p.^324. 

ABTIOUU SUPER OHABTAS. The 
title of the Stat. 28 Edw. 1, confirming 
Maj2:na Charta and the Charta de Foresta, 
without the saving clauses which were 
contained in the Gonfirmatio Cbartarum, 
25 Edw. 1. 



ABTIGLKD 



Is a derk under 



articles (t.e., heads and particulars) of an 
agreement to serve a solicitor in considera- 
tion of being initiated into the routine and 
mystery of the profession. No one solicitor 
may have more than two articled clerks at 
any one time (7 & 8 Vict. c. 73), but a firm 
of, say three, partners may have as many 
as «iz (3 X 2) such derks among them, viz., 
two to each partner, provided each is u>und 
separately to one of the partners only, and 
not generally to all. Where the derk is 
(as usually happens) at the date of the 
articles under age, his parent or guardian 



ABTIOLZ]) CLBBX^—tontinued,' 

18 usually made a party to the articles as 
well as himself. 

See title Attobkzt. 

ASPOBTATIB, DS B0HI8 : Bee UUe 
Trespass. 

ABSABSnrATIOV. Properly means 
murder accomplished with premeditation, 
or lying in wait. This is the definition 
of it given by the French law. Code 
Penal iii., 2, 1. 

ASSAULT ARD BATTEBT. According 
to Hawk. P. C. i, c. 62, § 1, an assault is 
an attempt or offer to do a corporal hurt 
to another, as by striking him, or present- 
ing a gun at him at carrying distance, or 
pointing a pitchfork at him which might 
reach him, or holding up one's fist at him, 
or doing any such like act in an angry 
threatening manner ; and a battery is any 
injury whatsoever to the person of a man 
done in an angry, revengeful, rude, or inso- 
lent manner. An assault and battery is the 
combination of both offisnces. iy the 
Common Law, an assaulter battery is only 
a misdemeanour; but by the stat. 9 
Geo. 4, 0. 81, s. 25, and subsequently by 
the Stat. 24 k 25 Vict. c. 100, certain 
aggravated assaults are made felonies, and 
certain others, although remaining mis- 
demeanours, are visited with severer 
punishment 

Either an action at suit of the injured 

SBtrty, or an indictment at suit of tlio 
rown. or both, may be brought or laid for 
the offence, and the police magistrates 
have also a summary jurisdiction over the 
oiTence. 

ABSEXBLT, UVLAWTUX4 is defined to 
be the meeting of three or more persons 
with the intention of doing an unlawful 
act. 

See also title Bior. 

ASSESS. To fix or settle the amount of 
a tax or rate. 

: i8!s« title Taxation. 

OT BAXAGES : See titlo 
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Dahaobs. 

AS8ESS0B. A person learned in some 
particular science or industry, who situ 
oeside the judge or other officer of a 
Court to assist him with his advice in the 
trial of a case requiring special knowledge. 

ASSETS. See title Administbation of 
Absbts. 

ASSIOH. This word has three several 
and distinct meanings, as to which see the 
three following titles respectively. 

ASSIOBXBHT OF BBEAGKEB. Whero 
a contract (whether specialty or simple) is 
broken, and an action is brought upon it, 
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it is neoeeeary to state that the oontraot 
has been broken, and this statement of the 
bicadi ia called the assignment of the 
breach ; or, if the contract £ub been broken 
in more respects than one, then the state- 
raent of these respects is odled the assign- 
nent of breaches. (Generally, this assign- 
ment should be made in the words of the 
covenant or promise^ negatively or affirma- 
tively, according ad the words of the con- 
tiact are affirmative or negative : and it is 
not safe or expedient to descend into de- 
tails, excepting as examples of the prior 
general assignment See Bull & Leake, 
PL. 61-2. 

AflBIOmZHT OF EBB0B8. Upon pro- 
ceedings in error (see that title), where the 
enor is one of /act, it is necessary for the 
plaintiff in error to specify the particular 
alkg^l error or errors ; and this is called 
the assignment of errors. The form of 
doing 80 is regulated by the 0. L. P. Act, 
1852, 8. 158, 8ch. A., form No. 12. which 
famiBhes a general form of pleading, and 
also requires an affidavit in support, par- 
tieolarising the error or errors. 
See also title Ebbob. 

Aano Himrr of pebsoval pso- 

PSBTT. This is the assigning over or 
transferring to another person the right or 
interest wluch one has in some matter or 
thing. 

(1.) As applied to leasehold property or 
chattels real. See title Conyetances. It 
was the rule of the Common Law, that^ 
ooiain estates and interests in lands and 
tenements were assignable, but that mere 
titles, rights of entry, contingent interests, 
and possibilities, were not assignable (Go. 
Litt 214 a, 266 a). But, under the stat 8 
t 9 Yict. c 106, all such latter interests 
have become assignable. 

(2.) As applied to personal property, and 
berenndf^ (a.) In poatetnon. The astdgn- 
ment of that was always permitted by tiie 
Common Law, and is effected in the same 
way as the assignment of leaseholds. 

(6.) Nat in ^oneasion. Personal property 
not in possession is ordinarily designated a 
dkote in cuAion (sss that title). By the 
Gammon Law, no such chose was assignable 
(Gam. Dig. Assignment, c. 1, 2, 3) ; but in 
Equity every such chose is and always has 
bwa assignable, the Court requiring tlie 
issignor to perfect what he has done to- 
wards an assignment, and holding that 
an imperfect legal assigmnent is at any 
late eridence of a contract to assign, which 
eaitract, vrhen for value, the Court will 
enforce. But, as the result of gradual ap- 
prozimatioos on the part of Law to equit- 
able pnnoiples — approximations attribut- 
able partly (as in tlie case of bills of 



AtaiemzvT of pkbmval fbo- 

PSSTT— eonltfttied. 

exchange) to mercantile usage, partly and 
chiefly (as in the case of policies of sssur- 
anoe) to statutes, in particular the culmi- 
nating stat. 86 & 37 Vict. c. 66 (Judicature 
Act, 1873) s. 25, every chose in action is 
now become assignable equally in Law as 
in Equity. 

A88IOR8, or ASSIOinCSB. These are 
the transferees under an assignment of per- 
sonal property (see that title). They may 
be either (1.) general assignees, as in the case 
of bankruptcy, or (2.) particular assi^ees, 
as under a bill of sale {aee both these titles). 
In cases of bankruptcy, they were either 
official assignees or trade, t. s., creditors', 
assignees ; but, under the Bankruptcy Act, 
186i», the word truaiee is substituted for 
that of assigpiee, and the registrar is made 
the official trustee, and the nominee of the 
creditors is called simply the trustee. 

It is a rule of law that assignees of a 
chose in action take subject to the eqiiities, 
and that they do so slthough particular 
assignees for value and without notice. As 
to how £ar covenants are binding upon or 
can be made to bind assignees, see title 

CoySNANTS. 

ASSISE. This word is derived from 
owtdeo, to sit together; and is usually 
taken for the Court, place, or time where 
the Judges of tiie three superior Courts at 
Westminster try all questions of fact issuing 
out of those Courts that are ready for trial 
by jury. These assizes are, indeed, neither 
more nor less than the sittings of the judges 
at the various places where they visit on 
their circuits, and which they usually make 
lour times in every year in the respective 
vacations after term. The word aasiae also 
sometimes denotes a j^'^t and sometimes 
denotes a trr/t, as to all which, sss suo- 
ceeding titles. 

AS8IBA CABIT IK JUKATAX. An as- 
shie was taken either '' in modum asgisoi** or 
**in modum juraim^** in which latter case it 
was said to fall into a jury (cadere in jura- 
tarn.) The difference between the two 
forms of assise appears to have been this : 
( 1.) In nature, tne very matter alleged by 
the plaintiff as his ground of claim was 
traversed iu the asHsa, while in the jurata 
some fresh point was stated which went to 
destroy that ground of claim ; and 

(2.) In consequence, — ^the jury could not 
be attainted for false verdict in the jurata^ 
whereas in the asaisa they might be 
attainted. 

A88I8A CADIT IN PZRAXBULA- 
TIOKSM. The jury declaring their ig- 
norance of the boundaries in a question of 
disputed boundaiies, the judge would order 

D 2 
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A88IBA CABIT TX FS&AJCBULA- 

TIOHEX — continued, 
a perambulation, i»ith a Tiewto asoertain 
the boundary ; whence this phrase. 

/Sise titles Vikw, Inspection of Pbo- 

PEBTT. 

A88ISX BE TJTSTJK. This writ, which 
was called also cusisa jurum utrum. lay 
for a parson against a layman, or for a 
layman against a parson, for lands or tene- 
ments, as to which it was doubtful whether 
they were lay-fees or free-alms. Gowel. 

ABSISA PAiriB ET CEBEVI6I2EE. Tliis 
was the power of assising (at the time the 
judges on circuit assit-ed) the weight of 
bread and the measures of beer. T)ie stat. 
51 Hen. 3, for fixing the price of bread and 
ale, was so called. Gowel ; Tomlins. 

ASSISE 07 DABEEIH PBESEITTMEHT. 

Tliis was a writ which lay when a man or 
his ancestor had presented a clerk to a 
church, and after the church had become 
void by his death or otherwise a stranger 
presented his clerk to the church, in dis- 
turbance of the patron. F. N. B. 81 F. 

ASSISE or KOBT D'AKCESTOB. A 

writ that lay when a man's father, sister, 
mother, brother, &c., died seised of lands, 
tenements, rents, &c., that were held in 
fee, and after their death a stranger caused 
an abatement See title Abatement. 

ASSISE 07 HOVEL DISSEISnr. A ro- 

medy for the recovery of lands or tenements 
of which the party himself had been dis- 
seised. 

^ ASSISE 07 HUISAECE A writ which 
lay against a man to redress or remove a 
nuisance which he hnd created to the 
freehold of another, which the latter held 
for life, in tail, or in fee simple. F. N. B. 
188, 1. 

ASSISE BENT& Are the certain estab- 
lished leuU of the freeholders and ancient 
copyholders of a manor, and are so called 
precisely because they are assised or certain. 

ASSIBTAKCE : See title Wbit of Assist- 
ance. 

ASSOCIATE JXJSGE. Under the stat. 
15 & 16 Vict. o. 78, ss. 1-6, there is an 
associate in each of the Common Law 
€k)urt8, appointed by the respective chiefs 
of these Courts. Each associate appoints 
two clerks for assisting him in the dis- 
charge of his duties, such latter appoint- 
ments being subject to the approval of the 
chief of the Court. No associate may act as 
either a barrister, a solicitor, or an attorney. 

ASSUMPSIT. Is a promise (not being 
under seal) by which one person assumes 
or takes upon him to do some act or pay 
something to another. See also next title. 



AS8U1CP8IT, ACnOE 07. Is the form of 
action given by law to recover damages for 
the non-performance of contracts, either 
express or implied, and which are neither 
of record nor under beal. In origin, it was 
an action on the ease for non-performance 
of an agreement ; and in Slade v. Morley, 
4 Rep. 92 b, 44 Eliz., it was settled that 
assumpsit might even be brought for a sum 
certain, although debt was the more natural 
form of action. 

See also titles Action; Simplb Con- 
tract. 

ASSUBAEGE. This word is the same as 
Insurance, which aee. 

ATTAGEICENT (attaehiamenium), A 
taking, apprehending, or seizing by com- 
mand of a judicial writ, termed a writ of 
attachment. The process of attachment 
was frequently resorted to in the Court of 
Chancery, to enforce the appearance of a 
party who had been served with a subpoena, 
and who had taken no notice of it; and 
under the present practice, the plaint itT 
may (although it is unusual to) exercise 
the same process against a defendant re- 
fusing to appear to the bill (1 Dan. Ch. 
Pr. 884-5). And generally, an attachment 
may issue in all cases for a contempt of 
Court, arising from a refusal to obey or to 
comply with its process. 

ATTAOHXEET, 70EEIGE. This was a 
peculiar and ancient remedy open to cre- 
ditors within the jurisdiction of the cit^ of 
London, Exeter, and some other ancient 
cities, by which they were enabled to satisfy 
their own debts by attaching or seizing the 
money or goods of their debtor in the 
hands of a stranger or third person within 
the jurisdiction of such city. M^Orath ▼. 
Hardy (4 Bing. N. C. 785), contains a very 
luminous statement of the proceedings in 
foreign attachment. The Lord Mayor's 
Court of the City of London still exercises 
very extensive powers of this character. 
See also next title. 

ATTAGEHEET 07 DEBTS. Under the 
stat. 17 & 18 Vict. c. 125, s. 60, a creditor 
who has obtained a judgment in a superior 
Court of Law may apply to the Court or a 
judge for a rule or omer that the judgment 
debtor should be orally examined as to 
what debts are owing to him, and under 
s. 61, upon affidavit that the debt or debts 
are still unsatisfied, and that some third, 
person (to be specified) within the juris- 
diction is indebted to the defendants, the 
judge may order that all debts owing or 
accruing from such third person (called the 
garnishee) to the debtor shall be attached, 
to answer the judgment debt The stkt. 
33 & 34 Vict. c. 30, prohibits the attach- 
ment of wages. 
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The taint, stain, or cor- 
mptionof blood, which the law attaches to 
« criminal ivho is capitally condemned. 
He is then ccdied attaint {aUinctus), stained 
or Uaekened, and is no longer of any credit 
or reputation, and is considered already 
desd in law, and incapable of performing 
the fdnetions of another man. The effect 
of an attainder nsed to be a forfeiture of 
the party's honours and dignities ; he used 
tD become degraded in the eye of the law, 
m that his children oould not be heirs to 
him nor to any otlier ancestor through 
him, and these consequdacee could only be 
icmorod by authority of Parliament (Go. 
litt 391 Is a. 745). But under the Foi^ 
fdtaie for Felony Abolition Act, 1870 
(33& 34 Vict, c 23), s. 1, no conviction 
tar Mxxy treason or felony is to cause any 
ittiimiflr or corruption of blood, or any 
Is&itaze or escheat. 



Is defined in jurisprudence 
aa that which, if not prevented, would have 
nsolted in the full consummation of the 
act attempted. Wherefore there can be 
no attempt to steal a purse from an empty 
p«^et ( H. Y. Coains, L. & G. 471) ; but an 
actual <^ trespass for the assault may lie 
(ace title Assault), or a count for the mis- 
dnttSDonr may be framed ; and generally 
an attempts to commit a felony, not being 
mmder, which are frustrated may be 
treated as misdemeanours. And under the 
slaL 14 & 15 Vict. c. 100, s. 9, it is com- 
petent to the Gourt to convict of the 
attempt npon an indictment for the felony 
seootoinK to the evidence adduced at the 
trial 

ARKnAVCE 07 WITNESSES. May 
he enforced by subpoBna ad tetUficandumf a 
refiual to obey which is a contempt of 
Court, and may be punished by attach- 



AREHBAET TSBH8. Terms of years 
created by the owner of the inheritance hy 
way of mortgage, or otherwise, used when 
aitisfied to become attendant upon the in- 
hoilance, either by operation of law, or by 
cjipniSB declaration, for the protection of the 
inheritance. But under the Satisfied 
Terms Act (8 & 9 Vict. c. 112), all such 
temiB are absolutely to cease fbr all pur- 
poses whatsoever, excepting that terms 
attendant by express declaratiou on the Slst 
of December, 1845, are to protect the in- 
heritance as before. 

See title Satisfied Tsbms. 

ATCE8TAII0V: See title Evidkhob. 



WIIHE8S: See title Evi- 



One who is put in the 
place or stead of another to act for him. 



ATTOBHET— con^mued. 

There are two kinds of attorneys : one who 
acts in a private capacity, and is simply 
called an attorney while nis authority to 
act for such other party is in existence {see 
title Attobnbt, Power' of) ; the other, who 
acts in a public capacity as an officer in 
Her Majesty's Courts at Westminster, and 
who is called an attomey-at-law, and 
whose duty consists in transacting and 
superintending the legal business of his 
clients, as in prosecuting and defending 
actions at law, in furnishing his oliente 
with legal advice, and in performing 
various other important matters connected 
with the practice of the law. Such latter 
attorneys are sometimes, and indeed more 
commonly called solicitors (see that title). 
Every attorney must have been an articled 
clerk (see that title), and must have been 
admitted by the Master of tiie Bolls to the 
office of attorney ; and must also take out 
annually a certificate to practise, paying 
the stamp imposed by the Stamp Act, 1870 
(83 & 34 Vict. c. 97). Under the stat. 23 
& 24 Vict. c. 27, being in the Law List is 
prima facie evidence of being duly quali- 
fied. Under the stat. 83 & 34 Vict. c. 28, 
a solicitor or attorney is enabled to make 
an agreement with respect to future (as 
he was already able with respect to past) 
costs; but all such agreements are sub; 
ject to taxation. 

See also titles Lien ; Retaineb ; and 
Taxation of Ck)8TS. 

ATTOENET, POWER 07. This is an 
instrument by wliich one person empowera 
another to act in his stead. The donor of 
the power is called the principal ; the donee 
is called the attorney, or (when appointed 
by a corporation aggregate to receive ad- 
ministration) the syndic. A power of 
attorney which simplv authorizes the 
attorney to vote is called a proxy; one 
which simply authorizes the attorney to 
appear in an action and confess the action 
or suffer judgment to go by default, is 
called a warrant of attorney. All other 
authorities are called simply powera of 
attorney, the power being special if it is to 
do one particular act, and general if to do 
generally all matters connected with a par- 
ticular employment. And even whore the 
power of attorney is general, a further 
special power of attorney is occasionally 
necessary, even for a matter comprised in 
the general power, e.^., in a foreclosure suit 
to receive the purchase-money {BourdiUon 
V. Bodhe, 27 L. J. (Ch.) 681) ; also in an 
action or suit in which money bus been 
paid into Gourt, to receive that money out 
of Ck>urt {Middleton v. Yotmger, 22 L. J. 
(Gh.) 1005). And, again, a general power of 
attorney may be either limited, as when it 
leaves nothing to the discretion of the 
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ATTOBITET, POWER OT—contintted. 
attorney ; or unlimited, as when it leaves 
eyerytMn^ to his discretioD. 

I. Persons capable of making attorneys. 

An infant cannot execute a power of 
attorney, unless to do an act wliich is for 
his own benefit, e.g., to receive livery of 
seisin for him (Pal/nftnan v. Grobie^ 1 Roll. 
Abr. 780), not fdao to make livery for him, 
( Whittirigham*8 CoMe, 8 Bep. 45 a. \ al though 
at the age of fifteen years he may, under 
a custom, be able to make a feoffinent in 
his own person. The guardian is able to 
appoint the infant's attorney (Oraham v. 
Madean, 2 Curt. 659), and he may even be 
ordered to do so (Rude v. Barworth, 25 L. T. 
242). 

A lunatic cannot execute a power of 
attorney; but where a person apparently 
sane at the time executes a general power 
of attorney, under which his attorney 
enters into a fair and bond fide contract on 
his behalf, such contract, after it is exe- 
cuted, cannot be set aside, although the 
principal should be afterwards found to 
have been a lunatic at tlie time of the 
execution of the power. Ex parte Brad- 
bury, 1 Mont & Ch. 625. 

A married woman cannot execute a 
power of attorney ; and if she join with 
her husband in executing one, the power 
of attorney is that of the husband alone, 
and therefore ceases with liis death {In re 
Jones, 5 W. R. 336). But, so far as she 
has separate estate, whether existing by 
creation of equity, or in virtue of the M. 
W. P. Act, 1870 (33 & 84 Vict c. 93), she 
is fuUy able to execute a power of attor- 
ney ; but temble, she has no such capacity 
in respect of the separate estate created 
upon judicial separation by the Act 20 & 
21 Vict. c. 85 (Faiihome v. Blaquire, 6 M. 
& S. 78). Ana where a married woman is 
an executrix or administratrix, she must 
join her husband in the exocntion of a 
power of attorney (Wms. Exors, 5th ed. 
869). But with reference to a fund in 
Court belonging to a married woman, she 
may, after being examined, execute a 
power of attorney directing a payment 
out of Court of the fund to her husband. 
AUaU V. Baileu, 1 W. R.883. 

Generally, also, when an act is intended 
to be personal to the party, he cannot con- 
stitute, by power of attorney or otherwise, 
a deputy to perform it for him, e.g., the 
doing of fealty (Cambet^ Case, 9 Rep. 7G a) ; 
the duties of trustees (AiU,'Gen. v. SooUj 1 
Ves. Sen. 413); unless indeed, but only 
with reference to trustees, in a case of 
moral necessity (Joy v. CampbeU, 1 Sch. & 
Lef, 341 ; Stuart v. Norton, 9 W. R. 320 ; 
Hophinson v. Bc^ 1 Beav. 180). Similarly, 
railway companies cannot, unless author- 
used by Parliament, delegate to another 
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company, or to other companies, the sta- 
tutory powers conferred on themselves 
(Winek V. Birkenhead, Ae., By. Qk, 16 Jur. 
1085 ; Oreat Northern By, Co, v. Eastern 
Couniies By. Co., 9 Hare, 306). Also, one 
joint tenant or tenant in common cannot 
appoint an attorney for himself and his co- 
tenante; but one partner may do so for 
himself and his co-partners in matters 
usual in the partnership (Ex parte MUchdl, 
14 Ves. 597), but not in matters beyond 
what ore usual. Hambridge v. De la Crouce^ 
4 D. & L. 466. 

All other persons are capable of making 
attorneys. 

II. Instrument constituting attorney. 

An attorney to make or teke livery, or 
to execute a deed, must be constituted by 
deed ; and so also the attorney for a cor- 
poration aggregate in all matters of so- 
lemnity (Dumper v. Syms, Cro. £liz. 816). 
But an attorney of a corporation sole, and, 
generally, any private person who is capa- 
Die of appointing an attorney at all, may 
appoint one by deed, writing not under 
seal, or parol, as he pleases, according as 
the greater or less solemnity of the occasion 
requires. Ex parte Candy, 5 L. J. ^N. S.) 
Ch. 14. 

It is not necessary that the attorney 
should be a party to Uie indenture consti- 
tuting him. Moyle v. Ewer, Cro. Eliz, 
905. 

It is competent to authorize the attorney 
to appoint a sub-attorney, and the Bno- 
stituto, when appointed, has full capacity. 
Blandy v. Price, 8 Jarm. Conv. 12, n. {s.\ 

The attestation of the execution of tne 
deed constituting the attorney is generally 
by two witnesses, the Bank of England and 
certain other public bodies insisting upon 
that number, inasmuch as if a power of 
attorney is forged, it is a nullity as regards 
the misapparent principal. Davis v. Bank 
of England, 2 Bing. 393 ; 5 B. & C. 185. 

When the power of attorney authorizes 
the doing of a certain act, it im^edly 
authorizes the doing also of everything 
properly incident to that act (Bayley ▼. 
WiUHns, 7 C. B. 886) ; e.g., a power to sell 
goods implies a power to receive payment 
on the sale {Capd v. Thornton, 8 O. & P. 
352), and a power to manage a mine is an 
implied power to incur debte for wages 
(Ex parte Chippendale, In re German inm- 
ing Company, 4 De G. M. & G. 19). Never- 
theless, the power is to be construed 
strictly, and therefore the attorney cannot 
bind ms principal by any act beyond the 
scope of his authority (Femn v. Harrieof^ 3 
T. R. 757), e.g., a power to indorse bills 
remitted to the principal, or to indorse and 
negotiate such bills, would not authorize 
the making of acceptances (AUwood t. 
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ATTOBSST, POWER OT— etmMniiflci. 

Uvtrnin^, 7 B. A G. 278X nor will the 
general worde which are usually thrown in 
at the end of the power be oonstraed as 
enlarging the authority beyond matters 
strictly incident to the principal object 
of the power (JS^daiU ▼. La Natue, 1 V. & 
G. 894). However, when the attorney 
merely exceeds his authority, the excess 
akme is a nullity (Perkins, 189); and 
where he varies from the power, the varia- 
titm, beinf? immaterial, will not avoid the 
act 1 Salk. 96. 

A power of attorney is inherently re- 
vocable, and words purporting to make it 
not so are void for repugnancy {Vynwr'B 
Ciue, 8 Bep. 82 a.); nevertheless, when the 
power forms part of a security, or is for 
value, it is irrevocable (^Brondey v. HoUandy 
7 Yes. 28). The revocation may be either 
express or implied ; and if express, then bv 
eitlier party or by both, and either by deed, 
writing not under seal, or word of mouth, 
no matter in which of these ways it mav 
itself have been created; and if implie(^ 
then by the exhaustion of the power, 
whether in substance or in time, or oy the 
death of the person constituting tl\e attor- 
ney. And with reference to death as an 
implied revocation, this distinction is taken, 
that when the power is a power simply, it 
is always revoked both at Law and in 
Equity ; but when it forms part of a secu- 
rity, then it is revoked at Law {WaUon v. 
King^ 4 Camp. 272), but continues good in 
Equity (JBrasier v. Hudatm^ 9 Sim. 1) ; and 
of course it is good both at Law and in 
Equity as to things already effected under 
it before tiie death. And, again, with 
r^ard to things effected after die death, 
but without notice of the death, these are 
good in Equity {Hughes v. Walmdey^ 12 
Jnr. 833) ; and of course, since the Judi- 
cature Act, 1873, at Law also, although 
formerly they were doubtfiQly so. Lnstlv, 
with regard to things done after the death, 
and with notice of the death, these are 
necessarily bad when the power is a power 
simply, but good when the power forms 
part of a security {KiddiU v. FameU, 3 
8m. & Gif. 428). And see as to trustees 
and personal representatives, 22 & 23 Yict. 
c. 35, 8. 26. 

In executing a deed pursuant to his 
power, the attorney ought to seal and 
deliver, in the case of a simple power, in 
the name of bis principal, e.g., ** A. B., by 
his attorney, G. V ;" and in the case of a 
power forming part of a security, in his 
own name. Therefore, leases, submissions 
to an award, and such like, should be in 
the principal's name. 
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the Bar. 
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AITOBHlOarr (qUomametUum), A 
tenant's acknowledgment of his new land- 
lord on the alienation of lands by the for- 
mer landlord. It is of feudal origin, for 
by the feudal law the feudatory could not 
auene or dispose of the feud without the 
consent of the l(nd, nor the lord aliene or 
transfer his seigniory without the consent of 
his feudatory (Bract 41; Spelman, verb. 
Attumamentum)* And generally to the 
validity of an^ grant of a seigniory, rever- 
sion, or remainder, the attornment of the 
tenant was necessary; insomuch that if 
tVo successive grants were made of the 
same seigniory, reversion, or remainder, 
and the tenant attorned to the second 
grantee, the first grantee was defeated. 
Nor was there any legal means of compel- 
ling^the tenant's attornment ; but the grant 
might be made by fine, which dispensed 
with the necessity of attornment. How- 
ever, by stat. 4 Anne, o. 16, ss. 9, 10, 
the necessity for attornment is dispensed 
with in all cases, although attornment is 
still permissible; and by the ftirther 
stat. 11 Geo. 2, c. 19, s. 11, attornments 
are deprived of any tortious effect, when 
made to strangers claiming the land as 
against the rightful landlord. The pay- 
ment of rent under a mistake as to the 
claimant's title is held not to amount to 
an attornment. Gregory v. Doidge^ 3 Bing. 
474. 

AITCfllOK. This consists in the sale of 
lands or goods in public, as opposed to a 
sale thereof by private contract. 

The sale of real estate by auction is now 
regulated by the 30 & 31 Vict. c. 48, tlio 
short contents of which Act are as fol- 
lows : — 
(1.) No puffer is to be employed, other- 
wise the sale is voici ; 
(2.) The conditions of sale are to state 
whether or not the sale is without 
reserve; also, 
(3.) Whether or not a right to bid is 

reserved; and 
(4.) The practice of opening the biddings 
is abolished. 
See also titles Conpitionb or Sale; 
Ressbve. 

ATJCnOHEEB. Under the stats. 8 & 
9 Vict. c. 15, and 27 & 28 Vict c. 56, must 
have a licence. In case he have not him- 
self (but through his clerk only {Bird v. 
BouUer, 4 B. & Ad. 443) signed the memo- 
randum of agreement, he mav sue the 
buyer {Robinion v. RuUer, 4 E. & B. 954) ; 
without prejudice, however, to the pur- 
chaser's right to set off any debt due from 
the principid (the vendor). Coppen v. 
Craig, 7 Taunt. 243. 

AirSITj^ QUTBlKTiX. A writ which 
lies for a defendant, against whom judg- 
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AUDITA QXrBSSLA— oon/mtied. 

ment has been recoyered, and who is there- 
fore in danger of having execution issued 
against him, to relieve or discharge him 
upon shewing some good ground for dis- 
charge which has arisen since the recovery 
of such judgment, e.g., a release. This 
remedy is now rarely resorted to, inasmuch 
as the Courts may now grant the like re- 
lief in a summary way upon motion. 

The writ audUd querela is a proceeding 
of common right and ex debito justitim ; 
but by the rules of H. T. 1863, r. 79. the 
writ is not allowed unless by rule of Oourt 
or judge's order. 

By the 0. L. P. Act, 1854, s. 84. any 
pleadable matter which ariiies after the 
time for pleading may be set up by way of 
audita querela. 

In an audild querela the rule (if any) 
which the Court grants is absolute in the 
firat instance. GUea v. Hutt, 1 Exch. 59. 

AITGlCEHTAnOV, OOUBT OT. The 

name of a Court erected in 27 Henry 8, 
for the purpose that the King might be 
justly deedt with concerning the profits of 
such religious houses and their lands as 
were given to him by Act of Parliament 
in that year. The Court was so called be- 
cause the revenues of the Crown were so 
mueh augmented by the suppression of 
such of the said religious houses as the 
King reserved to the Crown. Le$ Termea 
de la JMy- 

AT7TEBVOI8 ACQUIT. This is a plea 
pleaded by a criminal, signifying that he 
has been formerly acquitted on an indict- 
ment for the same alleged offence, it being 
a maxim of the Common Law of England, 
that no man's life is to be put in jeopardy 
more than once for the same offence. Co. 
8 Inst. 

See also next two titles. 

AUTEBV0I8 ATTAINT. A plea by a 
criminal that he has been before attainted 
either for the same or some other offence. 
For wherever a man is Attainted of felony 
by judgment of death, either upon a ver- 
dict or on confession, bv outlawry, and for- 
merly by abjuration, he may plead such 
attainder in bar to any subsequent indict- 
ment on appeal for the same or any other 
felony. The reason of this is, that any 
proceeding on a second prosecution cannot 
be to any purpose, as the prisoner is dead 
in law by the first attainaer, his blood is 
already corrupted, and he has forfeited all 
that he has. 

AUTERF0I8 OOHYIOT. A plea by a 
criminal that he has been before convicted 
of the same identical crime ; it is similar 
in its nature to that mentioned in the last 
title but one. 



AVS&AOE. Is the contribution that 
merchants and others make towards the 
losses of thoqe who have their goods oast 
into the sea for the safeguard of the ship 
or of the other goods and of the lives 
therein ; it is call^ an average because it 
is proportioned after the rate of every man's 
goods carried. 

Such average is either general or groee 
on the one hand, or particular and petty 
on the other; as to the former, tee title 
Gbneral Averaob ; and as to the latter, 
it arises when any particular damage is 
done to the cargo or vessel by accident or 
otherwise, such as the loss of an anchor or 
cable, the starting of a plank, or such like 
other particular losses which do not en- 
danger the general safety. All such latter 
losses rest where they fall. 

ATXBUB OAPTIB IH WITHJESKAM. 

A writ for the taking of cattle to a person's 
use, who has had his own catUe taken by 
another, and driven out of the county 
where they were taken, so that they can- 
not be replevied. R^. Orig. 82; Cowel. 

AVEBMSFT. An allegation in plead- 
ing is so called. 

AVOWBT : See title Rbtlevin. 

AWABD : See title Abbitration. 



BACKIFG A WABBAST. The warrant 
of a justice of the peace cannot be enforced 
or executed in any other county than that in 
which he has jurisdiction, unless a justice 
of such other county wherein it is to be 
executed indorsee or writes on the back of 
such warrant an authori^ for that purpose^ 
which is thence termed backing the war-' 
rant. 2 Robinson's Mag. Assist 572 ; 24 
Geo. 8, c. 55 ; 5 Geo. 4, c. 18, s. 6. 

BAIL (haUium), The setting at liberty 
of a person who is arrested in any action, 
formerly civil or criminal, but now only 
criminiJ, on his finding sureties for his re- 
appearance. It is, however, usually under- 
stood for the sureties themselves; as, if A. 
is arrested and puts in bail, this means 
that he has found persons who have be- 
come sureties for his re-appearance, and 
who take upon themselves ther^ponsibility 
of his returning or not returning when re- 
quired. There are or were several kinds of 
bail, of which the principal are the follow- 
ing : viz. (1.) Bau below, or Bail to the 
$herif; (2.) Bail above^ Speeial Bad, or 
Bail to Vie action ; (8.) Ban in error ; and 
(4.) Common BaiL Now, t^ng each of 
these four varieties of bail in order : (1.) 
Bail below, or to the sheriff, was such as a 
defendant put in when arrested upon a 
writ of capian. This he did by entering 
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into a bond to the sheriff with Buffident 
■oretieB conditioned for his appearance 
within the period required by the writ, and 
which bona the sheriff was compelled by 
statute to accept, and to discharge the de- 
fendant oat of custody. (2.) Bail above, 
qiedal bail, or bail to the action, were per- 
Boos whom the defendant procured to be- 
come his sureties for the ultimate payment 
of the debt and costs in the action, in the 
erent of judgment passing against him, or 
ss an altematiTe that he 8b<rald suirender 
himself to prison. They were termed bedl 
to the action because they were responsible 
for the defendant's abiding by the event of 
the action, and obeying the judgment of the 
Court therein, in contradistinction to bnll 
to the sheriff, who only undertook that the 
defendant should appear according to the 
exigency of the writ, and provide bail to 
the action. The undertaking of the sureties, 
or bail above, was drawn upon a piece of 
parchment by the defendant's attorney, and 
was technically termed the bail piece. (3.) 
Bail in error. These were sureties whom a 
party prosecuting a writ of error, commonly 
called the plaintiff in error, was required to 
find, and who undertook that the plaintiff 
in error should prosecute his writ of error 
with effect, and tnat in case the plaintiff was 
aoa prtm-^ or the judgment in the Ck)urt 
below was affirmed, he should pay all the 
debt, damages, and costs adjudg^ upon the 
former jadgment, and all costs and damages 
to be awarded by reason of the delay of 
execution on such former judgment (S Jac. 
I,c8; 3 0ar. l,c. 4,s.4; 19Geo. 3,c.70; 
6 Gea 4, c. d6, ss. 1, 4). Common bail sig- 
nified an appearance, for an explanation of 
which sse tnat title ; and see also next title. 



BAIL nr oBDinrAL PBOcssDnrGa 

Upon application to the Court of Queen's 
Bench, or to a judge thereof, the Court or a 
judge may, as a favour, admit the prisoner 
to bail, and that even in non-bailaole pro- 
ceedings. But generally, in all cases of 
misdemeanour, the accused has an absolute 
right to be discharged from his interim 
custody upon finding sufficient boil. 

HATT. ACHSFIXLl 

BAIL A RBMX >S$6 title Louaob. 

BAILALOYZB 

BAIL OOUBT. An auxiliary court of the 
Court of Queen's Bench, at Westminster, 
wherein points connected more particularly 
with plei^ing and practice are argued and 
detearmined. 

BAILI7F. There are various sorts of 
bailiffb; as bailiffs of liberties, sheriffs 
hailiffiij bailiffs of Iprds of manors, &c., &c. 
Sherilb are also called the king's bailifis. 
and the counties wherein it is their duty 
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to preserve the rights of the king are fre- 

Suentlv called their bailiwicks, a word intro- 
uced by the Norman princes in imitation 
of the French, whose territory was divided 
into bailiwicks, as that of £ngland is into 
counties. The word "bailiff," however, usu- 
allv signifies sherifls' officers, who are either, 
(l.) Bailifis of hundreds, or, (2.) Special 
baUiffs. ( ] .) Bailiffs of hundreds are officers 
appointed over those respective districts, by 
the sheriflh, to collect fines tlisrein, to 
summon juries, to attend the judges and 
justices at the assizes or quarter sessions, 
and also to execute writs and processes in 
the several hundreds. (2.) Special baili£b 
are that lower class of persons employed by 
the sherifls for the express purpose of 
serving writs and making arrests and exe- 
cutions, &o. (3.) Those persons also who 
have the custody of the king's castles are 
called bailifis, as the bailiff of Dover Castle. 
(4.) The chief magistrates of particular 
jurisdictions are also called bailifid, as the 
bailiff of Westminster, fur example. (5.) 
There are also bailiffs of -courts baron, 
bailiffs of the forest, &c. Cowel ; Terme9 
de la Ley, 

BAnJCEHT. This is the most general 
word in English law for agencv, and com- 
prises the following varieties of agencv :-^ 

(1.) Gratuitous bailment, — ^in wlhich 
case it is settled that a mMfeasance on the 
part of the bailee, i.e., agent, is actionable 
(Coggs V. Bemardj 1 Sra. L. C. 177) : but 
that a mere non-feasance is not action- 
able. EUee V. Chttoard, 5 T. B. 148. 

(2.) Bailment for reward, — in which 
case the bailee is of course liable as well 
for a non-feasance, as for a misfeaftmce, 
and cannot recover his recompense until 
his performance of the duty wnich he has 
undertaken. 

Again, bailment comprises the follow- 
ing varieties of agency : — 

(1.) Bailments in which the trust re- 
posed is exclttidvely for the benefit of the 
oailor, and hereunder Mandatum and JDe- 
pontumf as to which, see these two titles. 
Bailments in which the trust re- 
is exclusively for the benefit of the 
and hereunder Commodatum (or 
Pret a tuage), and (where gratuitous) 
Mutuum (or Prit h eoMommation)^ as to 
which, see these two titles ; and 

(3.) Bailments which are for the benefit 
of both bailor and bailee, and hereunder 
the following varieties (as to ^hich, tee 
the respective titles), viz. : — 

(1.) Pledge or Paum, — Pawnbroksbs. 
(2.) Cuetodyj — Ini;ksbpbbb; and 
(3.) Carriage, — Cabbiebs. 

BAimrO AHIXALS: See Cbuelty i^ 

AlTiAIALS. 
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BA£LOT, VOTE BT. Under the stot 35 
ft 86 Viot. c. 3d, all parliamentary and 
municipal eleotions are required to be 
mode by ballot ; and under the Elemen- 
tary Education Act, 1870 (33 A 84 Vict, 
c. 75), the elections are similarly required 
to be by ballot. 

This mode of voting was one of the five 
points adyanoed by Uie so-oalled Chartists, 
in 1889, as the People's Charter; the 
four other points being universal suffrage, 
annual parliaments, payment of members, 
and the abolition of the property qualifi- 
cation for members of parliament. 
See also title Bbprbsehtation. 

BAKC, or BAKCO, BUTIVO DT. The 

sittings which the respective superior 
Courts of Common Law hold during every 
term, and on certain appointed days after 
term, for the purpose of hearing and de- 
termining the various matters of law 
argued before them, are so oaUed, in con- 
tn^istinotion to the sittings at Nisi Prius, 
which are held for the purpose of trying 
issues of TACrr. The former are usually 
held before four of the judges ; at the 
latter, one judge only presides. 

BAfULEttS. Aooording to the decision 
in Foley v. HiU (2 H. L. C. 28), the relation 
between a banker and a customer who pays 
nft>»ey into the bank, is the ordinary rela- 
tion of debtor and creditor, with a super- 
added obligation arising out of the custom of 
bankers to honour the drafts of customers, 
and that rdation is not altered by an 
agreement by the banker to allow interest 
on the balances in the bank. The relation 
does not parteke of a fiduciary relation, 
and therefore, as a general rule, no bill in 
equity will lie against a banker for an 
account 

Bee also titles Bills of Exohanob; 
Cheques; Cash Notbb; Ciboulab 
Notes ; and Letters or Credit. 

BAHKB, JOUrr STOCK. By the 89 & 
40 Geo. 3, 0. 28, s. 15, it was forbidden 
to establish any corporate bank whatever, 
or any bank where the number of partners 
exceeded six, so as to borrow, owe, or take 
up any sum or sums of money on their 
bills or notes payable on demand, or at 
any less time than six months, during such 
time as the Bank of England enjoyed the 
rights conferred by former Acts. But in 
1826, the 7 Geo. 4, o. 46, was passed 
legalizing the formation under deeds of 
settlement, of banking oo-parlnerships con- 
sisting of more than six persons, provided 
they aid not carry on business in, or within 
sixty-five nules of, London. Afterwards, 
in 1845, was passed the 7 & 8 Yict c. 113, 
which for a short time enabled joint-stock 
banks to be established under letters 
patent of incorporation. And latterly, the 
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Joint Stock Banking Companies Act, 1857 
(21 & 22 Vict, a 49), and Companies Act, 
1862 (25 & 26 Yict c 89), have afforded 
every facility for constituting joint stock 
banks in every part of England, subject 
to the provisions of these Acts. 

BAinC B0T18. These are a legal ten- 
der in England for all suras over £5 : See 
tiUe Cash Note, 8 & 4 Will. 4, o. 98, s. 6. 
In case a bank note is lost, or is stolen, or 
is otherwise improperly obtained, the Bank 
of England, upon preseutment by a bond 
fide holder, is douim to cash it, although to 
th^ prejudice of the true owner. MiUer y. 
Baee, 1 Sm. L. C. 468. 

BAHKBHTTOT. Under the Bank- 
ruptcv Act, 1869 (32 & 9H Vict c. 71 X 
which commenced as ttom the 1st of 
January, 1870, but which does not extend 
to Scotifuid or Ireland, any one, whether a 
trader or not, and whetlH;r a member of 
Parliament or not, may bo adjudicated a 
bankrupt (s. 6) upon the petition of his 
creditor or creditors, upon any one or 
other of the following six grounds,— com- 
monly designated " acts of bankruptcy :" — 
(1.) Making a conveyance or assignment 
of all his property for the benefit 
of his creditors generally ; 
(2.) Making any fraudulent conveyance 

or assignment ; 
(8.) Doing any act with intent to defeat 

or ddlay his creditors ; 
(4.) Filing a declaration of insolvency ; 
(5.) Having execution levied by seizure 
and sale of his goods for a debt 
of £50, or upwards ; or 
(6.) Having, if a trader for seven days, 
and if a non-trader for twenty- 
one days, after service of a 
debtor's summons for a debt of 
not less than £50, neglected to pay 
or satisfy same. 
The petition grounded upon any one of 
such acts must be presented within six 
months from the commission of the act. 

The Act constitutes two distinct juris- 
dictions, viz. : — 
(1.) The London district, — which com- 
prises the City of London and its 
liberties, and all places situated 
within the districts of the metro- 
politan County Courts ; and 
(2.) The coantry district, — which com- 
prises the rest of England. 
The Court of the London Biuikruptcy 
District has all the powers and jurisdictions 
of the superior Courts of Common Law and 
Equity (In re Andenon, L B. 5 Ch. App. 
478); the Judge may also reverse, vary, or 
affinn any order of a hxal Bankruptcy 
Court, in respect of a matter either of law 
or of fact. 
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When a peiBon is adjudicated a bank- 
rupt, all hia fttoperiy, whether real or per- 
sonal. Tests in the trustee or trustees, who 
have the following powers : — 

(1.) Receiving and deciding upon proof 
of debts. 

(2.) Orrjing on the business of the 
bankrupl 

(H.) Bringing or defending actions. 

(4.) Selling the property of the bsnk- 
rupt, either by public auction or 
by private contract : and 

(5.) Giving effectual leoeipts for money 
received. 

Upon the close of the bankruptcy, or 
(but ouly with the assent of his creditors), 
during its continuance, the bankrupt may 
apply to the Court for an ordar of dU- 
liargej which he will obtain if he have 
paid 10s. in the pound, and not unless ; if 
undischarged, he is protected for three 
years from the close of the bankruptcy 
proceedings, and if he should during that 
period have paid up to lOs. in the poimd, 
be then obtains his discharge : but other- 
wise, the unpaid balance becomes a judg- 
ment debt against him, and may be levied 
against his property, real or personal, in 
the usual way. 

BABVZBET, or BAHBXHT. A ban- 
neret, or banrent, is said to be a knight 
made in the field, with the ceremony of 
cutting off the point of his standard, and 
so making it like a banner. They are 
accounted so honoiuable that they are per- 
mitted to displav their arms in a banner 
in the field as barons do. See Belden's 
Tit of Hon. 

BASGAOr AHD 8AIB: See title Gon- 

VETAirCBB. 

BAXOV AHD TUB : See title Hubbaio) 
AND Wife. 

BABBATBT. Any act of the master or 
of the mariners of a ship which is of a cri- 
minal or iraudulent nature, tending to the 
prejudice of the owners of the ship, without 
their consent or privitv; as by running 
away with the diip, sinking her, deserting 
her, or embezzling the cargo. Park on Ins. 
137, 138 ; KnigU v. Cambridge, 1 8tr. 581 ; 
FoUtf/o and Another v. Wheeler, Ck)wp. 143. 

BABBIBG X8TATB TAIL. Formerly, an 
estate tail could only be barred by levying 
a fine or suffering a common recovery (ses 
these titles). At the present day, it can 
only be boned (1.) in the case of freeholds, 
by adiBentailing deed, and (2.), in the case 
of copyholds, by surrender, or (but only if 
the estate is equitable) by a disentailing 
deed executed in accordance with the stat. 
3 A4 WUl. 4,0. 74. Therefore neither a 
will, nor a contract of sale, nor any other 
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deed or instrument in writing whatsoever, 
not being a special Act of Parliament, is 
of any force or efficacy whatsoever, unless 

£ receded by the proper statutory mode of 
sr, to pass or to convey an estate tail to 
the devisee or oontraotee, or other person 
whatsoever: nor may the Courts of Equity, 
in favour of a purchaser for value, execute 
the oontiaot by decreeing the heir in tail 
to carry out the act which his ancestor 
has left incomplete, and it need scarcely 
be added that the Courts of Equity would 
not, even if they might, decree a disentail- 
ing deed in favour of the devisee, who is a 
mere volunteer. 

BABBHIXB. a oounseller learned in 
the law who pleads at the bar of the Courts, 
and^takes upon himself the advocacy or 
defence of causes. His professional con- 
duct is under the control of the Benchers 
of his Inn (Hudeon v. Slade, 3 F. & F. 
390). His fees are an honorarium^ and no 
action lies to recover them, nor can any 
security be taken for them {Brown v. Ken- 
nedy, 13 C. B. 677). But it is otherwise 
with the fees of conveyancers or special 
pleaders below the bar, who may mamtain 
an action, or take such security (Steadman 
y. Hoefdev, 15 M. & W. 553). A barrister 
is not liaole for negligence or non-attend- 
ance (FeU V. Braum, Peake, 96). He enjoys 
numerous privileges (which, however, he is 
assumed to exercise only for the benefit of 
his client), e^., he may compromise the case 
(Swin/en v. Swinfen, 1 O. B. (N.S.) 364 ; 
2 De 6. & J. 381); nor is he exposed to 
any action for libd or slander, in conse- 
quence of words written or spoken by him 
m the conduct of his case (Hodgson v. 
Searleiy 1 B. & A. 232); nevertheless it 
seems that he is liable to be punished for 
contempt of Court even for words pro- 
fessedly spoken in the discharge of his 
functions as advocate {Ex parte PaJter, 5 B. 
& S. 299). He is privileged from arrest 
while attending Court or going circuit. 

BASE RB. A base or qualified fee is 
an estate which hath some qualification 
subjoined thereto, and which must cease 
or be determined whenever such qualifica- 
tion is at an end. As in the case of a 
grant to A. and his heirs, tenants of the 
manor of Dale; in this instance, whenever 
the heirs of A. cease to be tenants of that 
manor, the grant is entirely defeated. So 
when Henry VI. granted to John Talbot, 
lord of the manor of Kingston-Lisle, in 
Berks, that he and his heirs, lords of t^ 
said manor, should be peers of the realm 
by the title of Barons of Lisle ; here John 
Talbot had a base or qualified fee in that 
dignity, and the instant he or his heirs 
quitted the seigniory of that manor, the 
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dignity was at an end. Them estates are 
feea, becauae it is possible that they may 
endure for ever in a man and his heirs ; 
yet as that duration depends on certain 
collateral circamstanoes which qualify 
and debase the purity of the donation, it 
is therefore called a base or qualified fee. 
In a more limited sense, a base fee is used 
to denote a fee simple derived out of a fee 
tail, which has been barred by one whose 

Eower extends onl^ to bar his own issue 
eirs in tail ; in this case, so long as such 
heirs in tail or their issue endure, the fee 
simple endures, but determines when they 
become extinct. 

BA8TABD. A child bom out of wed- 
lock. He is not legitimized by the subse- 
quent marriage of his parents (Doe d. Birt- 
tohitOe y. VardeU, 6 Bing. N. G. 385). 
Upon an order of affiliation, the putative 
father becomes liable to a limited extent to 
supnort his child; but otherwise the 
mother must support it. The custody of 
the child belongs also of right to the 
mother, notwithstanding the father is able 
and willing to maintain it better (Ex parte 
Knee, 1 N. B. 148) : but it seems that the 
wishes of the child itself will be consulted. 
In re Lloyd, 3 Man. & G. 547. 

BATTEL (from haUaHe). The trial by 
wager of battle was a species of trial in- 
troduced into England, among other Kor- 
man customs, by William the Conqueror, 
in which the person accused fought with 
his accuser, under the apprehension that 
Heaven would give the victory to him 
who was in the right. 

See title Tbial bt Jubt. 

BATTEBT : See Assault and Battbbt. 

BAWOT-EOITSE: See Bbothxl. 

BEHGH WABBAHT. The process is- 
sued against a party against whom an 
indictment has been found for the purpose 
of bringing him into Court to answer the 
charge preferred against him. When an 
indictment has been found for a misde- 
meanour during the assizes or sessions, it 
is the practice {at the judge attending the 
assizes, or for two of the justices attending 
the sessions, to issue a bench warrant, 
signed by him or them, to apprehend the 
defendant. Cowp. 239 ; Haw. PI. Cr. ; 
1 Ch. Crim. Law, 338, 339. 
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themselves in their profession; and it is 
the ordinary practice, but subject to a dis- 
cretion in the body of benchers, for each 
Inn of Court to select its member a ben- 
cher as soon as he has attained the rank 
or degree of queen's counsel. They also 
exercise a general supervision over the 
professional conduct of all counsel that are 
members of the Inn. 



A dignitary of the Inns of 
Court IB so tenned. Each Inn of Court is 
presided over by a certain number of 
oenohers, who exercise the right of admit- 
ting candidates as members of their society, 
and also of ultimately calling them to the 
bar. They are usually selected from those 
of their members who have distinguished 



Generally taken for any 
ecclesiastical living, or church preferment, 
whether a dignity or not ; and it must be 
given for life, not for years, or at will. 
See title Advowson. 

BEBEFICE d'UIVXJITAIBB. This in 
French law corresponds to the Benefieium 
Inventarii of Boman law, and substan- 
tially to the ESnglish law doctrine, that the 
executor properly accounting is only 
liable to the extent of the assets received 
by him. 

BBTiniO EOUSA. These were sup- 
pressed in England by the 16 & 17 Vict, 
o. 119 ; and in Scotland by an Act of the 
present session. 

BETOVD THE 8EA8. No part of the 
United Kingdom of Great Britain and 
Ireland, nor the Isle of Man, Guernsey, 
Jersey, Aldemey, or Sork, nor any islands 
adjacent to any of them (being part of the 
dominions of Her Majesty), are deemed 
beyond the seas within the meaning of the 
3 & 4 Will. 4, c. 27. And yet for certain 
purposes either or any of those places 
other than England may be regarded in 
law as being beyond the seas. Thus it 
appears to have been held that Dublin, or 
any place in Ireland, was beyond the seas 
within the meaning of the Statute of Limi- 
tations (21 Jac. 1, c. 16). King v. Walker, 
1 Bl. Rep. 286; Nightingale ^^.Adams^Show, 
91; Shelford's Keal Property Statutes, 
181, 4th ed. 

BIOAKT. A criminal offence which 
consists in going through the ceremony of 
marriage with another, while a former 
hasband or wife is still alive and not di- 
vorced, knowing at the time, or reasonably 
believing, that such former consort is still 
alive. The offence amounts to a felony, 
and is punishable with penal servitude for 
not more than seven nor fewer than five 
years, or with imprisonment with or with- 
out hard labour fox any period not exceed- 
ing two years. 

BILL (biUa) has various significations 
in law proceedings. It is commonly taken 
for a declaration in writing, expressing 
either the wrong the complainant has 
suffered by the defendant, or else some 
fault that the party complained of has 
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onmmitted against some law or statute of 
the realm. 8uch bills are sometimes ad- 
dressed or exhibited to the Lord Chan- 
cellor, especially where the wrongs done 
to the complainant are matters of con- 
science; anasometimes they are addressed 
and preferred to others having jurisdic- 
tion m the matter, according as the law 
whereon they are grounded directs. This 
bill contains a statemeut of the fact com- 
plained of, and of the damages thereby 
suffered, and a petition that process may 
issue against the defendant fur redress. In 
criminal matters, when a grand jury, upon 
any presentment or indictment, consider 
the same to be probably true, they write 
on it two words, biUa vera, in other words, 
they are said to find a true btff, and there- 
upon the accused party is said to stand 
indicted of the crime, and is bound to 
make answer to it ; and if the crime con* 
oem the life of the person indicted, it is 
then referred to another inquest, called 
the jury of life and death, by whom, should 
he be found guilty, he stands oonyicted of 
the crime, and is by the judge condemned 
accordingly. Bill is also a common en- 
gagement for money given by one man to 
another ; and is sometimes with a penalty, 
called a penal bill, and sometimes without 
a penalty, when it is termed a single bill. 
By a bUl was commonly understood a 
single bond without a condition; and it 
was formerly the same as an obligation, 
aave that it was called bill when in Eug- 
lish, and an obligation when in Lfttin. 
See following titles. 

BILL FOB DI8C0VBBT: See title Dis- 

OOTEBT. 

BILL nr BQinXT OB GEAHCEBT. The 
method of instituting a suit in the Court 
of Chancery is by addressing a bill, in the 
nature of a petition, to the Lord Chan- 
cellor. This bill is neither more nor less 
than a statement of all the circumstanced 
which gHve rise to the complaint, and a 
prayer or petition for particular relief, ac- 
cording to the case made by the bill, or for 
general relief according as the nature of 
the case may require. When this bill is 
drawn up or prepared, it is left with the 
proper officer of the Court in order to be 
nled, and this is what is termed filing a 
bill in Equity. Bills in Equity are all of 
the same general character, but some of 
them being of a secondary nature to the 
principal Ml, haye acquired names descrip- 
tive of that secondary nature, e.^.. Cross 
Bills, Bum>lemental Bills, Bills of Revivor, 
Bills for Discovery, &c., all wliich titles see. 

Hitherto a bill has been a method of 
originating proceedings in Chancery, and 
indeed in cases where the summary — t.e.. 
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continued. 

statutory — ^proceeding by petition or sum- 
mons was not available, the bill was the 
only process, but at the same time a uni- 
yersal process, of initiating proceedings. 
However, now, under the Judicature Act, 
1873, all actions and suits are to be com- 
menced by a writ of summons ; but the 
operation of the Act has been postponed. 

BILL 07 BZOEPnOBS. If during a 
trial a judge, in his direction to the jury, or 
in hii decision, mistakes the law, either 
through ignorance, inadvertence, or design, 
the counsel on either side miiy require him 
publicly to seal a bill of exceptions, which 
IS a statement in writing of the point 
wherein he has committed the error, and 
which statement, bv fixing his seal thereto, 
he thus acknowledges (Smith's Action ut 
Law, p. 82). This statement should be put 
in writing while the Court is sitting, and 
in the presence of the judge who tried tlie 
cause, and signed by the counsel on each 
side ; after which it is formally drawn up 
and tendered to the judge to be sealed. A 
bill of exceptions is said to be in the nature 
of an appeal from the judgment or decision 
of the Court below to a Court of error. 
(Wright V. Sharp, 1 Salt 288 ; Gardner v. 
Bailey, 1 Boss. & P. 82 ; Wright v. Tatham, 
7 A. & E. 331). By the Judicature Act. 
] 873, bills of exception are abolished, an<l 
an appeal to the Court of Appeal substi- 
tuted lor them ; but the operation of the 
Act has been postponed. 

BILL OT EZOHAVGB. A bill of ex- 
change is defined by Blackstone to be an 
'* open letter of request from one man to 
another, desiring him to pay a sum named 
therein to a third person on his account." 
The person who dntws or makes the bill is 
called the drawer ; the person to whom it is 
addressed is called the drawee ; and when 
the drawee has undertaken to pay the 
amount (which undertaking he signifies by 
writing across the bill of exchange the 
word *' accepted" together with his name, 
with or without adding the place where the 
money is to be paid), then he is called the 
acceptor ; the person to whom the money 
is oidered to be paid is called the payee ; 
and if the payee transfers it over to another 
(which he does by simply writing his 
name across the back), ha is then called 
the indorser, and the person to whom he 
thus transfere it is callea the indorsee, which 
latter person may also, if he pleases, in his 
turn transfer it to another party (by the 
same process of signing his name on the 
back, or indorsing it, as it is termed), and 
thus it may be transferred from one person 
to another ad infinitum, the party trans- 
ferring it always being called the indorser. 
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and the party to whom it is transferred 
the indorsee. To illustrate the subject 
farther, a common form of a bill of ex- 
change ifi here given : — 

^^^- London, June 1, 1874. 

One month after date pay to George 
Montague, or order, the sum of one hun- 
dred pounds, and place the same to my 
account. 

Jouv Bmith. 
To Mr. John Harrison, « 

Merchant, 
50, Broad Street. 

Now in the above form, " John Smith ** 
is the drawer of the bill, ** John Harrison " 
is the drawee, and when he has signified 
his acceptance of the bill by writing across 
the face of it 

Accepted, 
" John Harrison,** 

he is then also termed the acceptor ; and 
** George Montague " is the payee. When 
the acceptor of a bill of exchange in a man 
of substance and of good credit, it renders 
it easily negotiable, and consequently al- 
most as yaluable as a bank note. Chitty 
on Bills of Exchange. 

See also titles Acceptanc!E ; Ikdobsb- 
ment; Aooomhodation Bill; Fo- 
BEioN Bill; Usance; NonoE or 
Dishonoub; Pbotbst. 

BILL OF LADIHG. This is a document 
which is signed and deliyered by the ship- 
owner, or master as his agent, to the ship- 
pers in a general ship on the goods being 
shipped ; or, speaking more practically, 
upon the goods being shipped, the mate 
gives the shipper an acknowledgment 
thereof^ which is called the ''mate's re- 
ceipt," and the shipper takes that to the 
broker or captain of the ship, who ex- 
changes it for tlie bill of lading. 

Form of BUI of Lading:— K biU of 
lading is commonly n^de out in parts. 
One or more of these parts are sent by the 
shipper to the consignee of the goods, one 
is retained by the shipper in his own cus- 
tody, and another is given to the master, 
shipowner, or captain. The bill, after 
mentioning the shipping of the goods in 
good order and conaition, and their desti- 
nation, imdertakes to deliver same in like 
order and condition to the consignee or his 
assigns, u^n payment by the latter of the 
agreed freight. 

Inddenie of BiU of Lading : — A bill of 
lading may be indorsed, and thereafter, 
upon heing delivered, it passes to the in- 
dorsee the property in the goods to which 
it relates ; and since the Act 18 & 19 Vict. 
c. Ill, the indorsee may sue thereon in his 
own name, and not, as heretofore, in the 
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name of the indorser only. The actual 
holder of a bill of lading, although in- 
solvent, may even defeat by a bond fide in- 
dorsement, accompanied with delivery of 
the bill of lading, the right of the un- 
paid consignor or vendor to stop the goods 
in traiiiitu; and for this purpciee it is 
not material that the indorsee Imows that 
the consignor has not been paid for the 
goods in money, if he does not know 
that the consignee is insolvent, or that 
the bills given in payment are bad {Cum- 
ing V. Brown, 9 East, 506). No property, 
however, passes by the indorsement if there 
is fraud in the transfer, or if there is notice 
by the previous indorsement that the earlier 
transfer is conditional only, or if the in- 
dorsee knows of the insolvency of the orm- 
signee ( Vertue v. Jeioell, 4 Camp. 31). Nor 
can the bond fide indorsee for value inter- 
fere bv virtue of the indorsement to him 
with the stoppage in tranntu, if the person 
through whom the bill of liiding came to 
him had no authority from the Clipper or 
consignee to put it in circulation {Gumeff 
T. Behrend, 3 £. & B. 622), the bill of 
lading being in this respect like an over- 
due bill of exchange. And it is expressly 
provided by the 18 it 19 Yict. c. Ill, s. 2, 
that the extension which that Act gives to 
the rights and liabilities of the indorsee 
shall not affect in any way the right of 
stoppage in traneUu. Where tiie bill of 
lading is negotiated by way of pledge, the 
right to stop in transitu may be gone at 
Law (and the better opinion seems that it 
Ih) ; but it remains in Equity, subject to 
tlie pledgee's rights in respect of his spe- 
cific advance. In re WesUinthus, 5B.& 
Ad. 817. 

A bill of lading, after indorsement, is 
countermandable before actual delivery 
thereof or of the goods to the indorsee ; 
but, after an indorsement and delivery of 
the bill of lading and invoice of the goods 
as a security against bills which are to be 
drawn by the indorscrs on the indorsees, 
tlie indorscrs cannot, after having obtained 
the acceptances, and wliilst the oalance of 
accounts is in favour of the indorsees, 
countermand the delivery of the goods, 
and the master of a ship would be liable 
in trover if he acted under any such order 
{HatUe V. Smith, 1 B. & P. 563). But. 
aemble, it would be otherwise if tlie balance 
of accounts were the other way. 

BILL 07 MIDDLESEX. A species of 
process by which actions were formerly com- 
menced in the Court of Queen's Bench. It 
was a kind of precept directed to the sheriff 
of the county, commanding him to ttike 
tiie body of the defendant and have it, on 
a ceiiain day therein-mentioned, in Court, 
wheresoever the lord the king should be 
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in England (Bootes Suit at Law. 38). 
This mode of pzoceeding was abolished by 
the Uniformity of Ptooeas Act, 2 Will. 4, 
C.39. 

BILL OF PEAOB. These are bills in the 
natare of bills quia timet {whieh title sea), 
bat which are most commonly brought after 
the right has been tried at Law. The 
bill is broaght for the purpose of establish- 
ing and perpetuating a right duimed by 
the plaintifi^ the right being of a nature to 
be controverted by dififerent persons, at 
different times, and by different actions. 
The design of the bill is to secure repose 
from perpetual litigation, or the fear 
thereof, and Is justifi^ by the doctrine 
of public policy that there should be an 
end to litigation. Thus, the lord of a 
manor may bring such a bill against his 
tenants in regard of an encroachment; 
and see Sheffield Waterworks Co, ▼. Yeo- 
sMiAS, L. B. 2 Ch. App. 8, and compare 
Earl of Bath ▼. Sktrwin^ Free. Ch. 26. 

BILL OF BIGHTS. The statute I 
Will. & MaiT, Stat. 2, c. 2, is so termed 
because it declares the true rights of 
Uritish subjects. The short contents of it 
are as follows : After reciting the various 
nnoonstitutional and illegal a^ of the pre- 
ceding Stuart reigns, it goes on to enact as 
follows : — 
(1.) The suspending power, when ex- 
ercised by the Crown without the 
assent of Parliament is illegal ; 
(2.) The dispensing power, as of late 

exercised, is illegal ; 
(3.) Levying money by prerogative is 

illegal ; 
(4.) The subjects have a right to petition 
the Crown, and all commitments 
for BO petitioning are illegal ; 
(5.) Baising or maintaining a standing 
army within the kingdom in time 
of peace is illegal, if done without 
the assent of Parliament ; 
(6.) Freedom of speech in Parliament 

secured; and 
(7.) Excessive bail, excessive fines, &c., 
Ac., discouraged. 

BUL of sale. Is an instrument 
whereby one person called the assignor 
asaigna, or purports to assign, to another 
person called the assignee, personal pro- 
perty or chattels, either conditionally, t'.d., 
by way of mortgage, or absolutely, t.e., by 
way of sale or gift outright. Sae titles 
AsaamssKT of Piebsonaij Pbopebtt; 

Coil V K V AM CBS 

Under the Bills «of Sale Act, 1854 (17 
& 18 Vict. c. 56X every bill of sale requires 
to be registered within twenty-one days 
from the making thereof, otherwise the 
same is void as against execution creditors, 



BILL OF SALF-Hxmtf niisd. 
the trustee in bankruptcy, and others. Un- 
der the Amendment Act, 1866 (29 & 30 Vict, 
c. 96), it requires to be re-registered every 
five years. And even then, vrithout poe- 
sedsion taken prior to an act of bankruptcy, 
it is void as against the trustee in bank- 
ruptcy. Badtfer v. Shaw, 2 El. & EL 472, 
following Stansfield v. OubiU, 27 L. J. (Ch.) 
266. 

This strictness of the law is due to the 
fact, that flctitioas bills of sale are often 

g' ven for the purpose of effectuating a fraud. 
I Edwards v. HaH)en(2 T. R. 587), following 
Twyne^s Case (1 Sm, L. C. 1), the retention 
of possession bv the maker was accepted 
as an index of fraud. The bill of sale is, 
however, in all cases good as between the 
parties. Bessey v. Windham, 6 Q. B. 166. 

BILL, PABUAMEHTABT. A parlia- 
mentary bill has been described as tlie 
'* draft or skeleton of a statute." Bills are 
divided into two cksses, viz , public and 
private bills. The former are such as in- 
volve the interests of the public at large, and 
when passed by all the three branches of the 
Legislature, become a portion of the public 
statutes of the realm ; the latter are such 
as have reference to the haterests of private 
individuals, and are frequently introduced 
to enable them to undertake works of 
public utility at their own risk ; such, for 
instance, are the various bills introduced 
for the purpose of establishing railway com- 
panies ; such also are those of naturaliza- 
tion, for change of name, for divorce, &o. 
See May's Treatise on Pari., although all, 
or the majority, of these latter purposes, aro 
now partly accompliuhed in virtue of public 
or general statutes, see Lands Clauses Con- 
solidation Act, 1845, &c. 

BILL OF PABTICULABS. A bill of par- 
ticulars, or, as it is frequently termed, a par- 
ticular of plaintiff's demand, is a statement 
in writing of what the plaintiff seeks to 
recover in his action. Its object is to fur- 
nish the defendant with a better or mote 
specific statement of the plaintiff's cause of 
action than is to be collected from the 
declaration or summons. The bill of par- 
ticulars ** differs from the declaration, inas- 
much as the one discloses the nature and 
legal effect of the plaintiff's claim, the other 
its component ingredients." Lush's Pr. 
374 ; Pylie v. Stevens, 6 Mee. & W. 814, per 
Curiam, 

BILL OF EEYIVOB: See title Revivob. 

BIBTH. By the statute 6 & 7 Will. 4, 
c. 86, it is provided that the certified copies 
of entries, purporting to be sealed with the 
seal of the Registrar-General's office, shall 
be evidence of the birth [death, or mar- 
riage], to which the same relntes, without 
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any further or other proof of Buoh entry. 
An affidavit of identity mast, however, ac- 
company the extract as proof of the birth 
[death, or marriage]. Parktmon v. FrancUf 
15 Sim. 160. 

In criminal law, the concealment of a 
birth is, under 24 & 25 Viet. c. 100, s. 60, 
a misdemeanour ; and as such is punish- 
able with imprisonment for any term not 
exceeding two years, with or without hard 
labour. 

BIBHOP. A di^itary of the church 
who has episcopal jurisdiction within his 
diocese, but which jurisdiction he com- 
raonly exercises through his chancellor or 
commissary. 

See titles Ecclssiastioal Coubts; 
Abchbishof. 

BIA8PHSXT. To revile at or to deny 
the truth of Christianity as by law esta- 
blished is a blasphemy, and as buch is pun- 
ishable by the common law. Under the stat. 
9 & 10 Will. 3, c. 32, cited in the Stuts. Rev. 
as 9 Will. 3, c. 35, any professed Christian 
who denies the Holy Trinity, or generally 
the Christian religion, may be indicted for 
the same, and upon conviction is liable to 
be deprived of office and incapacitated for 
holding future office; but the prosecution 
requires to be commenced within four days 
of the blasphemy spoken ; and is to be de- 
sisted from, and all the penalties are to be 
removed, upon the defendant s renunciation 
of his heretical opinions. 

BLOGKADB. A blockade in law must 
be an actual or effective blockade, and not a 
paper blockade merely ; in other words, a 
port is blockaded when a squadron is in the 
vicinity of it for the purpose of preventing 
ingress into and egress from it, and not when 
it is merely declared to be under blockade. 
A violation of blockade requires three 
things— (1.) That the blockade be effective ; 
(2.) That the accused had notice thereof; 
and (3.), That he made ingress or egress 
in disregard of the blockade. 

BOABDIVG-EOirBB. The keeper of 
such a house is bound to take ordinary ctire 
of the goods of his guest therein, and will be 
liable for negligence occasioning loss (2>an- 
eey v. Richardson, 2 El. & Bl. 144) ; but his 
liability is not so extreme as that of an inn- 
keeper {Holden v. SouJby, 8 W. R. 438). A 
contract for board and lodging is not a con- 
tract regarding laud within the meaning of 
the Statute of Frauds. Wright v. Stavartf 
8 W. R. 413. 

BOABD OF HEALTH. Under the stats. 
11 & 12 Vict. c. 63 {PtiUte Health Ad, 
1848), 21 & 22 Vict. c. 98 (Local Govern- 
ment Act, 1858), and other Acts amending 
same, local boards are constituted for the 
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better securing the public health, and who 
for that purpose exercise certain powers 
as to sewers, drains, buildings, slaughter- 
houses, &c. 

BOABD OF TRADE. One of the admi- 
nistrative departments of the Government, 
constituted by the Acts 22 Geo. 3, o. 82, 
and 24 & 25 Vict. cc. 45 & 47, and possess- 
ing under various statutes a very general 
jurisdiction and superintendence over rail- 
ways, merchant shipping and seamen, har- 
bours, fisheries. &o. 

BOABD OF WORKS. The name of a 
board of officers appointed for the better 
local management of the metropolis. They 
have the care and management of aJl 
grounds and gardens dedicated to the use of 
the inhabitants in the metropolis ; also, the 
superintendence of the drainage ; also, the 
regulation of the street traffic, and gene- 
rally of the buildings of the metropolis. 

BOGBXABfD (Sax. for bookland). An 
inheritance or possession held by the evi- 
dence of written instruments. It was one 
of the titles bv which the English Saxons 
held their lands, and, being always in writ- 
ing, was hence called bockland, which sig- 
nifies terram codicUlariaTn, or Itbrariain, 
deed land or charter land. It was the same 
as allodium, being descendible according to 
the common course of nature and nations, 
and devisable by will. This species of 
inheritance was usually possessed by the 
thanes or nobles. Spelman on Feuds. 

BOHA KOTABniA Such goods as a 
party dying had in another diocese than that 
wherein he died, and as amounted at the 
least to £5, which, whoever had, must have 
had his will proved before the archblBhop 
of that province, unless, by composition or 
custom, other dioceses were authorized to 
do it, where hofia notahUia were rated at a 
greater sum. If, however, a person hap- 
pened to die in another diocese than that 
wherein he lived, while on a journey, what 
he had about him of the value of £5 was 
not bona notabilia. Book of Canons, 1 Jac. 
Can. 92, 93 ; Cunningham. But now un- 
der the Court of Probate Act, 1857 (20 & 
21 Vict. c. 77). ss. 3-4, the distinction of 
goods as bona notabilia has been abolished. 
1 Wms. Exors. 279-280. 

BOKA V ACAHTIA Goods in which no 
one claims a property but the king ; such as 
royal fish, shipwrecl^, treasure trove, waifs, 
strays, &c. Wliere a person dies possessed 
of personal property, intestate, and leaving 
no next of kin, the Crown becomes entitled 
upon office found to all such property. This 
title of the Crown is in virtue of its prero- 
gative, and in this respect differs fiOm the 
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title of the Crown to land by escheat 
See MiddJUtnn v. Spicer, 1 Bro. C. G. 201 ; 
Bvrgtu t. WhecAe^ 1 Eden, 177. 

BOHD. Is a contract by specialty to pay 
a certain sum of money. It U either single, 
tje., simple, in which case the money is ab- 
•ohitely to be paid ; or doable, t.e., condi- 
tional, in whioi case the money is only 
conditionally payable, and ceases to be pay- 
able or becomes absolutely payable accord- 
ing to the event which is expressed in the 
condition. If the condition is entire and 
onlawfa], the bond is void {Coflitu v. Blan- 
tem, 1 Sm. L. C. 325) ; but if the condition 
is severable, and part of it is good, the 
bond is valid to that extent (Yale v. Hex 
(in errorX 6 Bro. P. C. 61). In the case of 
alternative conditions, if one becomes im- 
posnble, the other, os a general rule, be- 
ecanea absolute (Da Chela v. Davis^ 1 B. & 
P. 242). The chief varieties of bonds are 
the following : — Bonds of Indemnity, Post 
Obit Bonds, Voluntary Bonds, Administra- 
tion Bonds, Bail Bonds, Bottomry Bonds, 
Debentorea, Guaranties, Replevin Bonds, 
Bonds in Bestraint of Trade, Resignation 
Bonds, and Lloyd's Bonds, most of which 
vill be found explained under the appro- 
priate titles. 

See also title Obuoation. 

BOBOTIOE : See title Rbfbbsentation. 

BOBOUOE SHGLISH. The custom 
vhich prevails in certain ancient boroughs 
and copyhold manors, of lands descending 
to the youngest son instead of to the 
eldest. The reason of this custom seems 
to be, that in these boroughs people chiefly 
main tain and support themselv'es by trade 
and industry ; and the elder children, being 
provided for out of their fiEitber's goods, and 
introduced into his trade in his lifetime, 
were able to subsist of themselves without 
any land provision, and therefore the 
land descended to the youngest son, he 
being in most danger of being left desti- 
tote. It is called Dorough English, be- 
canse, as some hold, it mrst prevailed in 
England. Unlike Gavelkind, the mode of 
dew^ent in borough English is confined to 
lineal descendants, and does not extend to 
collaterals. 

See titles Gaveleimd ; Tentb^s. 

BOTTOMRY. Is in the nature of a 
mcntgage of a ship, when the owner takes 
op money upon it to enable him to carry 
on his voyage, and pledges the keel or 
bottom of the ship (partem pro totd), as a 
aeeority for the repayment thereof. In 
which ease it is understood, that if the 
diip be lost, the lender loses also his whole 
money ; but if it return in gafetv, then he 
Bhall receive back his principal, and also 
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the premium or interest agreed upon, how- 
ever it may exceed what was once the legal 
rate of interest. And this is allowed to 
be a valid contract in all trading nations, 
for the benefit of commerce, and by reason 
of the extraordinary hazard run by the 
lender; and in this case, the ship and 
tackle, if brought home, are answerable 
(as wdl as the person of the borrower) for 
money lent. Park on Insurance. 

See also titles Respoitdbmtu ; Bhif- 

FIKO. 

BOirOHT Aim BOLD K0TI8. These 
are the notes which a broker of stock or 
goods sends respectively to the vendor and 
purchaser for whom he has been engi^aied 
m the particular sale. They furni^ the 
evidence of the contract, and, if they 
agree, bind the principals, the broker 
having authority to sign for both. Fieenden 
V. Levy, 3 F. & F. 477. 

B0Xnn)ABIE8. The boundaries of 
boroughs are at present regulated by tho 
stats. 2 &3 WiU. 4, c. 64, and 6&7 Will. 4, 
c. 103. Upon a question of boundaries, 
evidence of reputation, although in tho 
nature of hearsay, is receivable. 
See title Heamay Evidenoi. 

BOURSE DB OOMXXRCB. In French 
law, is an aggregation sanctioned by Go- 
vernment of merchants, captains of vessels, 
exchange-agents, and courtiers, tho two 
latter being nominated by the Government 
in each city which has a howree, 

BRAWLIKO. Under the 27 Geo. 3, c. 
44, any suit for this ofience was to be 
brought in the Ecclesiastical Court within 
ci^ht months ; but under the stut 23 & 24 
Viet. c. 82, the Ecclesiastical Courts wero 
deprived of all their jurisdiction in the 
matter in the case of lay persons, and the 
justices of the peace were invested with 
authority to punish the ofifenco as a misdo- 
meanour. 

BRBACH OT FRIVILEOf . A breach 
of privilege is a contempt of the High 
Court of Parliament, whether relating to 
the House of Lords or to the House of 
Commons. Both branches of the Legis- 
lature act on the same grounds, both 
declare what are and what are not breaches 
of their privileges, when tho question is 
raised, and both punish, by commitment 
or otherwise, as the Courts of Law and 
Equity do for contempt of 0)urt. Re- 
sistance to the ofScers of the Houses of 
Parliament has, in almost all cases, been 
treated as a breach of the privileges of 
Parliament. The presence of strangers is 
a breach of privilege, though permitted on 

E 
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sufTemnoe; and, formerly, to take a noto 
of any of the proceedings was a high act 
of contempt^ although now the represen- 
tatives of the newspaper press are not only 
allowed to be present for that purpose, but 
have a gallery to themselyes in each 
House, and every aooommodation afforded 
them which the courtesy c^ the chief officers 
of both can render. 

See title Pbivilbobb or Pabuahemt. 

BBBACH 07 FBOKIBX OF MABBI AOB. 

Under the stat. 14 & 15 Vict. c. d9, render- 
ing the parties to a civil action competent to 
give evidence, the parties to a breach of 
promise case were expressly left to remain 
incompetent; but under the stat. 32 & 38 
Vict. c. 68, that incompetency has been 
removed. 

In Sch. B. to 0. L. P. Act, 1852, the fol- 
lowing simple form of count is given : — 

Thiit the plaintiff and defendant agreed 
to marry one another, and a reasonable 
time for such marriage has elapsed, and 
the plaintiff has always been ready and 
willing to marry the defendant, yet the 
defen£int has neglected and refused to 
marry the plaintiff. (No. 19.) 

It is a defence to an action of this sort, 
that the defendant has since his promise 
discovered the plaintiff to be unchaste 
( Irving v. Chreenxooodj 1 G. & P. 850), or to 
have mid a bastard by some one ( Young v. 
Miurpky^ 8 Bing. N. C. 54), although ten or 
more years ago. 

BBIBEBT. The crime of offering any 
undue reward or remuneration to any public 
officer of the Grown, or other person en- 
trusted with a public duty, with a view to 
influence his Dehaviour in the discharge 
of his duty. The taking such reward is 
as much bribery as the offering it It also 
sometimes signifies the taking or giving a 
reward for public office. The offence is 
not confined, as some have supposed, to 
judicial officers. Bribery at elections 
vitiates the same. Bee stat. 31 & 32 Vict. 
c. 125 (Parliamentary Elections Act, 1868). 

BB0KEB8. These are agents of various 
kinds, but principally agents on the Stock 
Exchange. By the stat. 6 Anne, c. 16, a 
broker on the Stock Exchange is required 
to be admitted by the Gourt of the Lord 
Mayor and Aldermen, and to pay 400. 
yearly for the use of the Gity, under a 
penalty of £25, increased by the stat. 
57 Geo. 3, c. Ix. (local and personal) to 
£100. But under the stat 33 & 34 Vict 
c. 60 (London Brokers Belief Act 1870), 
the jurisdiction of the Gourt of Aldermen 
over brokers has been made to cease. 
Raving existing rights ; and brokers guilty 
of a fraud are disqualified from acting as 
brokers. It is the duty of a broker of the 



Gity of London to charge his principal 
only with the cost price of articles pur- 
chased by him, in addition to his oom- 
mission. Procter v. Brain, 2 M. & P. 284. 
See also titles Jobbbb ; Faotob. 

BBOTHEL. The statutes for the repres- 
sion or regulation of houses of this charac- 
ter are 25 Geo. 2. c. 36, 28 Geo. 3, o. 19, 
and 58 Geo. 3, o. 70. Any inhabitant of 
the parish may give information thereof 
to the parish constable, and the overseers 
of the parish are to pay to the informaiit 
upon conviction a reward of £10. 

BVGOBBT : See title Sodokt. 

BUHDIHO BOCnSTT. a benefit building 
society is constituted upon its adoption of 
the rules prescribed by the stats. 6 & 7 
WUl. 4, c. 32, and 12 k 18 Vict c 106, and 
which rules must be certified. It is within 
the jurisdiction of the Gourt of Ghancery 
under the Gompanies Act, 1862, as to 
winding up (Jn re Midland Gcmnttes Bene- 
fit Burning Society, 18 W. R. 899) ; bat 
not within the provisions of the Acto re- 
gulating friendly societies or industrial 
and provident societies (25 & 26 Viet, c 
87). 

BUBOA0B TBBXJBB. Tenure in bur- 
gage is described by Glanvil, and is ex- 
pressly laid down by Littleton, to be bat 
tenure in socage ; and it is where the kin^ 
or other person is lord of an ancient 
borough in which the tenements are held 
h-f a rent certain. It is, indeed, only a 
kind of town socage, by which other lands 
are holden, and is usually of a rural 
nature. A borough is usually distinguished 
from other towns by the right of sending 
members to Parliament; and where the 
right of election is by burgage tenure, that 
alone is a proof of the antiquity of the 
borough. It is, therefore, a tenure proper 
to boroughs, whereby the inhabitants, by 
ancient custom, hold their Ismds or tene- 
ments of the king or other lord of the 
borough at a certain yearly rent 3 Bl. 82. 
See also title Teztubbb. 

BTJBOLABT. A criminal offence whieh 
consists in entering a dwelling-house with 
intent to commit any felony therein, or 
being %i such dwelling-house committing 
any felony therein, and in either case 
breaking out of the same dwelling-house, 
in the night, i.e., between the hours of 
9 P.M. and 6 a.m. (24 k 25 Yict. c. 96, 
BS. 1, 51). The punishment is pejial servi- 
tude for life, or for any term not less than 
five years, or imprisonment with or with- 
out hard labour, or with or without solitary 
confinement, for any term not exceeding 
two years. 
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BIIBIAI& Burial in the pariah chnrch- 
faid ifl a Oammon Law right inherent in 
the parishioners, enly the mode of burial 
being of ecclesiastical cognisance ; and 
under the stat. 4 Geo. 4, c. 52, the remains 
of penons against whom a finding of felo 
dip « is had, are to be privately interred in 
the churchyard of the parish, but no Chris- 
tian rites of borial are to be performed 
met them. All bnrials require to be re- 
Ktstered, 27 & 28 Vict c. 97, extending 
the Act 6 A 7 Will. 4, c. 86. Under the 
flat 20 & 21 Vict. c. 81, provision is made 
&r the constitution of a bnrial board in 
every parish; and where two parishes, 
each maintaining its own poor, are united 
together for eodlesiastical purposes, a 
bnial boctfd for the whole district ap- 
pointed by the Tote of the vestry, or meet- 
ing in the nature of a vestry, is properly 
coDstitated (18ft 19 Vict. 0.118). Noburial 
fee IS doe at Common Law, but it may be 
doe by custom (^Andrevn ▼. Cawthom^ 
WiOes, 536), or (as is the usual case) in 
viztoe of particular statutes. 
See iUK> title Bxbths. 

BTS-LAWBu Private laws or statutes 
made for the government of any corpora- 
tion, which are binding upon themselves, 
onless contzary to the laws of the land, in 
viiidi latter case they are void. By the 
itat. 5 & 6 WilL 4, c. 76, s. 1, all laws, 
itatatea, and usages InoonsiBtent with that 
Att are thereby annulled and repealed in 
regard to municipal corporations. 



c. 



CAILIHO THE PLAIHTIF7. It is usual 
for a plaintiff, when he or his counsel per- 
erives that be has not given evidence 
ioffieient to maintain his issue, to be 
Tolnntarily nonsuited, or to withdraw him- 
9k\i, whereupon the crier is ordered to call 
the plaintiff; and if neither he nor any 
body for him appears, be is nonsuited, the 
jarors are discbazged, the action is at an 
end, and the defendant recovers his costs. 
The phrase is svnonymous with nonsuiting 
the plaintiff, oee the phrase used in Car. 
ft P. 351 ; 1 Car. & Marsh. 363. 
See also title Non-suit. 

GALLS: iSes title Companies. 



/B (LOSB) ACT. Under this 

Act (9 & 10 Vict. c. 93). and the Act 
smending same (27 k 28 Yiot. c. 95), pro- 
rision is made for compensating the fami- 
Uee of persons killed by accident. For 
the purposes of these Acts the death must 
bsveresulted from the act, n6gleot,or default 
of the defendant or his servants, such act, 
neglect, or de&ult being of a kind which, 



GAXFSELL 8 (LOBB) A€T— eonttfimed. 

if death had not . ensued, would at Com- 
mon Law have entitled the iniured person 
to recover damages in respect thereoL The 
action is for the benefit of the wife, hus- 
band, parent,* or child of the deceased 
person, and may be instituted by his or her 
executor or administrator ; but in case the 
executor or administrator does not, within 
six months of the death, institute the neces- 
sary action, then any of the persons bene- 
ficiallv interested, whether legally, or even 
morally only, in the result of the action, 
may institute the same. Under the 31 k 
32 Vict. o. 119,* s. 6, the Board of Trade 
may appoint an arbitrator in the matter. 
The damages recoverable are strictly com- 
pensatory, and nothing is recoverable as a 
toLatium, 

CAKAU. Are in general the property 
of companies, and the shares in them are 

Sure personalty {Edward* v. HaU, 6 De G. 
[. & G. 74). By the stat. 8 & 9 Vict. o. 
42, canal companies were enabled to be- 
come carriers on their canals, or to lease 
the same, or to take leases of other canals ; 
and by the subsequent Act, 17 & 18 Vict. 
0. 31, the traffic and tolls over canals were 
regulated. It seems that, subject to the 
payment of tolls and the rules as to traffic, 
the public have a right of using the canal 
(OiM V. Midland My. Co, 5 Jur. (N. S.) 
1017) ; and that a canal company cannot 
grant an exclusive right to let boats for 
hire over their water, so as to give the 
grantee a right to sue a third party for the 
infringement of his right HtU v. Tupper, 
9 Jur. (N.8.) 725. 

OAVOSLLATIOir. This means the re- 
scission of any contract or instrument, 
whether negotiable or not. There can be 
no cancellation of course without the 
intention of doing so (De Bemardy v. 
Harding, 8 Exch. 822). Bonds and deeds 
are cancelled by tearing off the seals ; but 
this cancellation does not extend to di- 
vesting any estate or interest which has 
already vested under the deed. Ward y. 
Lumley, 29 L. J. (Ex.) 322. 

GAKOV LAW. Is a body of Roman 
Ecclesiastical Law compiled from the 
opinions of the anoient Latin fathers, the 
decrees of general councils, and the de- 
cretal epistles and bulls of the Holy See. 
It was first digested in 1151 by Gratian 
into the Decretum Gratianij or Concordia 
Diecordantium Canonum ; subsequently 
added to and continued by, or at the re- 
quest of. Gregory IX. in 1280, in the De- 
eretalia Oregorii Noni ; subseqiiently still 
further added to by Boniface Vltl., in 1298, 
in the Sextue Decretalium ; afterwards by 
Clement v., in 1317. in the Clementine Con- 
$titution8 ; and completed by John XXI L 
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OAVOV LAW — oofittnued. 

in the Extravagatde*^ t.e., Riders. In 
addition to the Canon Law propi'rly so 
called, there exists also a large oompilation 
of Legatine and Provincial Constitutions, 
which are roughly oonsidoted as forming 
part of the Canon Law. 

Upon the Reformation of Religion in 
England in the reign of Henry VIIL, the 
au£ority of the rope having been de- 
stroyed, all those canons which derived 
their force from that authority, of necessity 
ceased to have any force or efficacy ; but 
by the stat. 25 Henry 8, c. 19, which 
was afterwards confirmed by the stat 1 
Eliz. c 1, such of the then existing canons 
as were not repugnant to law or morality, 
or to the King's prerogative, were to con- 
tinue in force until new canons were de- 
vised, which has never yet been done*. 

Upon the construction of this statute it 
has been decided in Catodrey's Case (5 Rep. 
J, 33 Eliz.), that not only the clergy but 
also the laity were bound by the then ex- 
isting canons; and in Middleton v. Croft 
(2 Atk. 669), that the Canons of 1603 (and 
generally ell canons subsequently made), 
never having been confirmed in Parlia- 
ment, do not proprio vigore bind the laity, 
but the clergy only. 

CAKOiro 07 DEBGEHT : See title Ds- 

SOENTB. 

CAPIAS. Under the Imprisonment for 
Debt Act, 1869, there cannot be any writ 
of capias on bailable process. But before 
that Act, and under the 1 & 2 Vict. c. 110, 
the writ of capias might have issued after 
commencement of an action (although not 
as a means of commencing it), by leave of 
the judge, in cases where the cause 6f action 
amounted to £20, and the defendant was 
threatening to quit England. 
See also following titles. 

CAPIAS AD AUBIEHSirX JUDICIUK. 

In case a defendant be found guilty of a 
misdemeanour (the trial of which may, and 
usually does, happen in his absence), a 
writ so called is awarded and issued to 
bring him to receive his judgment. 

CAPIAS AD 8ATI87ACIXHDUX (in 

practice frequently called shortly a Ca. 
ea.). A writ of execution which a plain- 
tiff takes out after having recovered judg- 
ment against the defendant; it is directed 
to the sheriff, and commands him to take 
the defendant and safely keep him, in order 
that he may have his body at Westminster 
on a day mentioned in the writ to make 
the plaintiff satisfaction for his demand. 
See also title Ezjecutiok. 

CAPIAS nr WITHXBirAlE. A writ 
which lies where a distress taken is driven 
out of the county, so that the sheriff can- 



CAPIAS IH WITH KKHMK— continued. 

not make deliverance in replevin, com- 
manding the sheriff to take as many beasts 
of tlie distrainer, &c. 

See also titles Retobno Habekdo; 
Writ db Replevin; and Eloign- 

MENT. 

CAPIAS TJTLAGATUX : See tiUe Out- 
lawry. 

CAPITA (DISTRIBnTIGir PER). In the 

distribution of the personal estate of a per- 
son dying intestate, the claimants, or the 
persons who, by law, are entitled to such 
personal estate, are said to take per capita 
when they claim in their own rights as in 
equal degree of kindred, in contradistinc- 
tion to claiming by right of rcpreBen<atiozi» 
or per stirpes^ as it is termed. As if the 
next of kin be the intestate's three brothers, 
A., B., and C, here liis effects aredividcMl 
into three equal portions and distributed 
per cajaitaf one to each ; but if A. (one of 
these Drothers) had been dead and had left 
three children, and B. (another of thcae 
brothers) had been dead and had left two ; 
then the distribution would have been hy 
representation, or per stirpes, as it is termed, 
and one-third of the property would have 
gone to A.'s three, children, another third 
to B.'s two children, and the remaining^ 
third to 0., the surviving brother. 

CAPITAL. The punishment of death is 
frequently termed capital punishment ; and 
those offences are called capital offences for 
which death is tiie penalty allotted by law. 
The use of the term may probably havearisen 
from the decapitation which, in former 
times was a common mode of executing the 
sentence of death, and which is prescribed 
in some of the statutes against traitors even 
now remaining in force. The extreme sen- 
tence of the law, however, has for many 
years been carried into effect against all 
offenders by hanging them by the neck. 
The offences which are still capital offences 
have, by the humane spirit of modem le- 
gislation, been recently much diminished/ 
and latterly onlv included high treason, 
murder, rape, and unnatural onences, set- 
ting fire to any king s ship or stores, the 
causing injury to life with intent to commit 
murder, burglary accompanied with an 
attempt at murder, robbery accompanied 
with stabbing or wounding, setting fire to 
a dwelling-house any person being therem, 
setting fire to or otherwise destroying ships 
with intent to murder any person, exhibit- 
ing falue lights with intent to bring ships 
into danger, piracy accompanied by stab- 
bing, and riotous destruction of building^ 
8tew. Bl. 128, n. (k). But at the present 
day, the only capital offences punishable 
with death are treason and murder, all 
other offences formerly capital being^ now 
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CAPITAL — continued. 

pnniahahle with penal servitude for life or 
jean, or anne term of imprisonment. 

GAPdOH' (jcaptio). This word has seye- 
lal aignificationa. When used with reference 
to an indictment, it signifies the style or 
pieamble or oonmiencement of the indict- 
ment ; when used with reference to a com- 
mtaskm it signifies the certificate to which 
the commififiioners' names are subscribed, 
declaring when and where it was executed. 
The act of arresting a man is also termed 
s caption. Bum's Just. tit. Indictment ; 
Cunnxngfaam. 

CAPUT BABOHIB. The castle or chief 
seat of a nobleman, which, if tht-re be no 
•on, naoat not be divided amongst the 
dai^hters as in the case of lands, but de- 
teettia to the eldest daughter. Gowel. 

CABJTALLY KVOWIKG : See titles Ab- 
DccnoK; BroosBT; Rape; SoDoanr. 

GASltlEB. A common carrier is one 
vIm) undertakes to transport from place to 
pkce for hire tiie goods of such persons as 
think fit to employ him {Palmer v. Grand 
Jwietum By. Co., 4 M. & W. 749). Such 
y a proprietor of waggons, barges, ligliters, 
merchant ships, or other instruments for 
the public conveyance of goods (1 Smith's 
L. C in notes to Coggi v. Bernard, 101). 
A person who conveys passengers only is 
not a common carrier {Aaton v. Beaven^ 2 
¥ep. 533 : Cliristie v. Griggs, 2 Gamp. 79). 
The liability of carriers is limited by 11 
Geo. 4 & 1 Will. 4, c. 68, provided they have 
put up notices as required by the Act, and 
soeh notices have come to the knowledge 
of their customer. Kerr v. Willan, 6 M. & 
S. 150. 

See also title Bailment. 

GAXBYIH0 COSTS. A verdict is said to 
carry costs when the party for whom the 
veidict is given becomes entitled to the 
payment of his costs as incident to such 
verdict. Where the damages given by a 
verdict are under forty shillings, the party 
obtaining such verdict is usually not 
entitled to his costs, and such a verdict is 
tfaeiefoie said not to carry costs; but the 
judge may certify for cobts. 

GA&TA DE It)B£STA. A charter of the 
Ibrast (confirmed in Parliament, 9 Uen. 3), 
by which many forests unlawfully made, 
f4 at least any precincts added by unlaw- 
ful encroachments, were disuiforested. 3 
Halkm's Mid. Ag. 222 ; Reeves, 254, 

CASE, SPECIAL. See title Special Case. 



VOTE. Is simply a bonk-note of 
a provincial bank or of the Bank of Eng- 
land. It is considered as c-ash for all pur- 
,a Bank of England note being, smce 



CASH VOTE— oof}<<niMd. 
3 & 4 Will. 4, o, 98, s. 6, a legal tender even 
for all sums above £5, excepting of course 
at the Bank of England itself or its branch 
banks. 

OASSETUB BBSTE. A judgment is so 
termed because it commands the plaintifTs 
writ to be quashed. An entry of a eastetur 
breve is usually made by the plaintiff in 
an action after the defendant has pleaded a 
plea io abatement which the plaintiff is 
unable to answer, and therefore wishes his 
informal writ to be quashed, in order that 
he may sue out a better. See Tidd*s 
' Forms ; 3 Chit. Plead. 1063, Gth ed. 

CASn COESDOLL A writ of entry 
granted where a tenant by the curtesy or 
tenant for life aliens, in fee or in tail, or for 
another's life. It is brought by the person 
entitled to the reversion against the party 
to whom such tenant has so aliened to his 
prejudice. It derives its name from the 
circumstince of the clerks in Ciiancery 
having by common consent framed it after 
the likeness of a writ termed casu proviso, 
in pursuance of the authority given them 
by the statute, 13 Kdw. 1, and which also 
empowers them to frame new forms of writs 
(as much like the former as possible) 
whenever any now case arises in Chancery 
resembling a previous one, yet not adapt* d 
to any of the writs then in existence. Lee 
Ihirmes de la Ley. 

CASUAL EJECTOB. The nominal de- 
fendant, Richard Roe, in an action of 
ejectment is so called, because by a legal 
fiction he is supposed casually, or by acci- 
dent, to come u|)on the land or premises 
and turn out the lawful possessors. See 
also title Ejectment. 

CATTLE. Selling diseased cattle is a 
misdemeanour, if they are intended to be 
forthwith slaughtered for meat ; and selling 
diseased cattle to a cattle-rearer, witli 
knowledge of the contagious character of 
the disease is a tort, for which the purchaser 
may recover full damages from the ven- 
dor {MuUet V. Mason, l. R. 1 0. P. 559). 
There are also the following Acts ro<inilatiug 
the treatment of cattle afflicted with con- 
tagious diseases : — 29 & 30 Vict. cc. 2, 6, 
15 ; 30 & 31 Vict. cc. 35, 125 ; 32 & 33 Vict. 
c. 70. 

CAXTTIONE ADIQTTEKSA. A writ 
which lies against a bishop for holding an 
excommunicated person in prison for his 
contempt, notwithstanding his having of- 
fered sufficient pledges to obey the orders 
of the holy church for the future. Cowel. 

CAirnONKEMEKT. In French law is 
the becoming surety in English law. 
See title Suretyship. 
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CAVXAT. A process formerly naed in 
the Spiritual Oourt and now used in the 
Conrt of Probate, to prevent or stay the 
proving of a will, or the granting of ad- 
ministration. When a caveat is entered 
against proving a will, or granting adminis- 
tration, a suit usually follows to determine 
either the validity of the testament, or who 
has a right to administer. This claim or ob- 
struction by the adverse party is an injury 
to the party entitled, and as such is re- 
medied by the sentence of the Court of 
Probate either by establishing the will or 
granting the aaministration. A caveat 
may also be lodged in the Court of Chan- 
cery against inrolling a decree which it is 
intended to appeal to the Lords Justices in 
Full Court, masmuch as after inrolment 
the only appeal is to the House of Lords. 
But since the Judicature Act, 1873, this 
distinction is probably of less importance. 

OAVXAT XVPTOS (let the buyer hetoare). 
A maxim of law applicable to the sale of 
goods and chattels^ under or according to 
which a vendor is not bound to answer for 
the goodness of the wares he sells, unless 
he expressly toarranta them to be sound 
and good, or unless he knows them to be 
otherwise, and uses anv art to disguise 
them; and this is so, although the price 
is such as is usually given for a sound 
commodity. Every affirmation, however, 
at the time of sale, is a warrarUyf if it 
appears to have been so intended. 

OSMETEitlEB : See Bubials. 

CXHTBAL CBnaKAL OOXTBT. This 
Oourt was constituted by the Acts 4 & 5 
WiU. 4. c. 36. and 19 & 20 Vict, c. 16, for 
the trial of offences committed in the Me- 
tropolis and certain parts of Essex, Kent, 
ana Sussex adjoining thereto, and of such 
other offences as the Court of Queen's 
Bench in term, or a judge thereof in vaca- 
tion, may direct to be removed thither, 
although committed out of the proper juris- 
diction of the Court. 

OXPI GOBPUS. When a writ of capias 
was directed to the sheriff to execute it, he 
was commanded to return it within a cer- 
tain time, together with the manner in 
which he had executed it If the sheriff 
had taken the defendant, and had him in 
custody, he returned the writ, together with 
an indorsement on the back stating that 
he had taken him, which was technically 
called a return of Cepi Corpus. 

CEBTAHTTT, nr PIEADIHG. The word 
is used in pleading in the two different 
senses of distinctness and particularity. 
When, in pleading, it is said that the issue 
must be certain, it means that it must be 
particular or specific, as opposed to undue 



CEBTAUITY, IH FLSADIHG'-ixmi. 

generality. Steph. PI. 143, 4th ed. Bee 
also Rex v. Home^ Cowp. 682. 

CSRTIFICATS, TBIAL BT. This is a 
mode of trial now little in use ; it is re- 
sorted to in cases where the &ct in issue 
lies out of the cognizance of the Court, 
and the judges, in order to determine tho 
question, are obliged to rely upon the 
solemn averment or information of persons 
in such a station as affords them the clearest 
and most competent knowledge of the 
truth. Thus, wnen a custom of the City of 
London is in issue, such custom is tried by 
the certificate of tho mayor and aldermen, 
certified by the mouth of their recorder; 
so, in the action of dower, when the tenant 
pleads in bar that the demandant was nev^ 
aeeotipled to her alleged husband in law- 
fvl matrimony J and issue is joined upon this, 
the Court awarded that it should be tried by 
the diocesan of the place where the pajish 
church in which the marriage was alleged 
to have been had was situated, and tihat 
the result should be certified to them by 
the ordinary at a given day. Steph. PI. 
112, 113 ; Co. Litt. 74. 

CXBUOBABI. An original writ, issuing 
sometimes out of the Court of King's Bench, 
and sometimes out of Chancery. It is 
usually resorted to shortly before the trial, 
to certify and remove any matter or cause, 
with all the proceedings uereon, iiom some 
inferior Court into tke Court of King's 
Bench, when it is surmised that a 
or insufficient trial will probably be had in 
the Court below (4 Vin. Abr. 829). It Ues 
either for the verification of errors, or for 
the removal of plaints in replevin, or (most 
generally) for tne removal of criminal pro- 
ceedings. 

CE88AT EXBCnnO. The suspending 
or stopping of execution. If in an action 
of trespass against two persons, judgment 
be given against one, and the plaiutiff 
takes out execution against him, the writ 
will abate as to the other, because there 
must be eessat exeeutio until it is tried 
against the other defendant. TomL 

CESSAVIT. A writ that formerly Uiy in 
various cases. It was generally sued out 
against a person for having neglected for 
two years to perform such service, or to 
pay such rent, as he was bound to by his 
tenure, and at the same time had not upon 
his premises sufficiunt goods or cattle to 
be distrained (Cowel). It also lay where 
a religious house had lands given to it on 
condition of performing some certain spirit- 
ual service, as reading prayers, giving 
alms, and which service it had neglected ; 
and in either of the above cases if the cesser 
or neglect had continued for two years, tho 
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fcjid or donor and his hein had a writ of 
wit to reoOYer the land itself, eo qu/od 
in faciendU tervitiis per biennium 
jam eesMtmL Somewhat similar to the 
effect of tiiis writ is the provision in the 
modem Acta regulating gifts of lands for 
popular education and amusement, that 
wtoi the same lands cease to be so used 
they shall revert to the donof ; in order to 
decide the &ct of the cesser of their ap- 
pointed Uise, a writ of snmmous in eestavit^ 
or Bomething analogous thereto, would, 
pneomeabl J, have to issue. 

GBBUnr. Ceding or yielding up. By 
Stat 21 Hen. 8, c 73, if any one naving a 
benefice of £8 per annum or upwards, ac- 
cording to the then present valuation in 
the king's books, accept any other, the 
tirst shall be adjudged void unless he ob- 
tains a dispensation, which no one is en- 
titled to have but the chaplains of the 
k±Dg and others therein mentioned, the 
biethren and sons of lords and knights, 
the doc-tors and betchelors of divinity and 
law admitted by the universities of this 
realm ; and a vacancy thus made, for want 
of a diapenaaiion is called a cession, 

GBSfllOir BSB BIEK8. This in French 
Law is the surrender which a debtor makes 
of ail his goods to his creditors, when ho 
finds hiTP^^^ in insolvent circumstances. 
It is of two kinds, either voluntary or 
ouonpnlsory (Judidaire) corresponding very 
nearly to liquidation by arrangement and 
bankruptcy m English Law. 

GBTUI QUE TBtTBT. He for idiose use 
or benefit another is invested or seised of 
lands or tenements ; or in other words, he 
who is the real, substantial, and beneficial 
awdbr of lands which are held in trust. 
See title TBrffis. 

CJUfi'UI QUE USE. He for whose use 
lauds or tenements are held by another. 
See title Ubbb. 

CLUTUl QUE VIE. He for whose life 
lands or tenements are granted. Thus, if 
A. grants lands to B. during the life of C, 
here G. is termed the oeiiui que vie, 

CHAIBXAE 07 OOlOnTTEES 07 THE 
WHOLE HOUSE. At the commencement 
of every new Parliament, each of the two 
Uonsea' respectively selects from its own 
body a member to preside over its proceed- 
ings whilst the House is in committee. 
The officer so 'appointed is called " The 
Chairman of Committees of the whole 
Honse," and exercises the same authority 
in a oomniittee of the whole HoubO as dues 
the Speaker on ordinary occasions. May's 
Pari. Pr. 



CHAIXEHOE. An ciception taken 
either against persons or against things, — 
(1.) Against persons^ as jurors, either one; 
or more of them ; (2.) Against things, as a 
declaration, &c. There are two kinds of 
challenge of jurors — either (I.) to tho 
array, by whion is meant the whole jury 
as it stands arraigned in the panel (scf 
title Panel) ; or (2.) to the polU, by which 
is meant one or more of the several parti- 
cular persons or heads in tho arrsiy. A 
challenge to the array is at once an excep- 
tion to tne whole panel in which the jury art) 
arrayed ; and it may be made upon account 
of partiality, or some default in the sheriff 
or nis under officer, who arrayed the panel ; 
as where the panel was arrayed at tho no- 
mination or under the direction of either tho 
plaintiff or defendant in tho cause, &c., this 
would be a good ground for a challenge to 
the array. Challenges to the |)olls are (ex- 
ceptions to particular jurors ; and seem to 
auswer to the recueatio Judieis in tho Civil 
and Cunon Laws. Challenges to the polls 
of the jury (who are judges of fact) are, by 
Sir Edward Coke rcduce<i to four hc^suln, 
viz., propter honoris respectum ; propter dr.- 
fectum\ proper affectum; and projiter dt'- 
lictum. 8ee also Smith's Action at Law, 
145, 10th ed. 

GHALLEKOE TO 7I0HT. Is an in- 
dictable offt^nce, punishable, with fine or 
imprisonment, or both. It has been de- 
cided that no words of provocation how- 
ever aggravating can justify it R. v. Hice^ 
3 East, 581. 

GHAXEERB. Both at Conunon Law 
and in Chancery a very krge amount of 
business is transacted in Chambers by tho 
judges, and their subordinate officers, 
whether masters (as they are called at 
O)mmon Law), or chief clerks (as they are 
called in Chancery). The jurisdiction of 
the masters at chambers is aefined by the 
30 & 81 Vict. 0. (58, and the rules made in 
pursuance thereof, as follows: — All such 
business as by virtue of any statute or 
custom, or by the rules or practice of the 
Ourts, or anv of them respectively, were 
at the time of the passing of the said Act, 
or now are, done, transacted, or exercised 
by any judge of the said Ciourts sitting 
at chambers, except in respect of matters 
relating to the Uberty of the subject, and 
except (unless by consent of the parties), 
in rejpect of the following proceedings and 
matters, that is to say, — 

(I.) All matters relating to criminal 
proceedings ; 

(2.) The removal of causes from tho 
inferior Courts, other than the 
removal of judgments for tho 
purpose of execution ; 

(3.) Prohibitions and injunctions ; 
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(4.) Beferenoes under G. L. P. Act, 

1854; 
(5.) Rectifying of oompaniee' registers; 
(6.) Interpleader, not being matters of 

practice only ; 
(7.) Diaoovery; 

(8.) Reviewing taxation of costs ; * 
(9.) Staying proceedings after verdict ; 
(10.) Acknowledgments of married 

women ; 
(11.) Leave to sue in /ormd pauperis; 

and 
(12.) Orders charging stock, funds, an- 
nuities, dividends, or annual pro- 
duce thereof. 
The jurisdiction of the chief clerks at 
chambers, as defined by the Master in 
Chancery Abolition Act (15 & 16 Vict. 
c. 80), comprises the following several 
matters : — 

(1.) Appointment of guardians to 

infants ; 
(2.) Maintenance and advancement of 

infants ; < 
(3.) Administration of personal estates 

of deceased persons ; 
(4.) Proceedings under Legacy Duty 

Act; 
(5.) Applications for time to plead, 

anewer, ur demur ; 
(6.) Applications for leave to amend 

bUls; 
(7.) Applications to enlarge time for 

closing evidence ; 
(8.) Applications for production of 

documents ; 
(9.) Applications regarding conduct of 
suit; and 
(10.) Applications regarding manage- 
ment of property. 
And the same jurisdiction has been 
extended by the 18 & 19 Vict. o. 134, and 
General Order xxxvi. to the following 
further matters, vizi : — 
(11.) Applications for payment of divi- 
dends on funds in Court ; 
(12.) Applications under a when fund 

Legacy Duty Act ; I does not 
(13.) Applications under ) exceed 
Trustee Relief AcU; j £300 ; 
(14.) Applications for vesting order 
under Trustee Acts ; 
and the same jurisdiction has been by 
further Acts and Orders extended to the 
following further ipatters : — 
(15.) Special orders for taxation or re- 
view of taxation ; 
(16.) Applications for new trustees of 

charities ; 
(17.) Applications under Mortgage De- 
benture, Act, 1865 ; 
(18.) Applications in arbitrations under 

C. L. P Act, 1854; and 
(19.) Transfer of causes from County 



\S— continued. 

Court to High Court of Chan- 
cery, and vice vend. 

And generally, all decrees and inquiries 

are prosecuted in Chambers. 

OHAIEPABTT, or OHAIEPEBTT. This, 
species of maintenance consists in the 
purchasing an interest in the thing in 
dispute, with the object of maintaining^ 
dnd taking part in the litigation (2 Inst. 
484, 562. 563 ; SiarHey v. Jones, 7 Ring. 
378 ; Stevens v. Bagwell, 15 Ves. jun. 139. 
It is not champerty if the parties have a 
conunon interest, and a moral interest, as 
that of a parent in a child, suffices : nor is 
it champerty to simply mortgage the pro- 
perty in litigation with a view to raising 
the requisite funds. CocheO. v. Taylor, 15 
Beav. 108. 

CEAKGEL : See title Chubch. 

OHAKCELLOS. There are many officers 
bearing this title; those, however, which 
it will be necessary to mention here, are : 
Ist. The Lord Chancellor. 2ndly, the 
Chancellor of the Duchy of Lancaster. 
3dlv, the Chancellor of a Diocese; 
and 4thly, the Chancellor of the Ex- 
chequer. (1.) The Lord Chancellor is the 
presiding judge in the Court of Chancery ; 
ne id created by the mere delivery of the 
king's great seal into his custody, whereby 
he becomes, without writ or patent, an 
officer of the greatest weight and power of 
any now subsisting in the kingdom, and 
superior in point of precedency to every 
temporal lord. He is a privy councillor 
by bis office, and prolocutor of tiie House 
of Lords by prescription. To him belongs 
the appointment of all justices of the peace 
throughout the kingdom. Being formerly 
usually an ecclesiastic (for none else was 
then capable of an office so conversant in 
writings), and presiding over the royal 
chapel, he became keeper of the king's 
conscience, visitor in right of the king of 
all hospitals and colleges of the king's 
foundation, and patron of all the king's 
livings under the value of twenty mau» 
per annum, in the king's books. Ho is 
the general guardian of all infants, idiots, 
and lunatics ; and has the general superin- 
tendence of all charitable uses in the king- 
dom. And all this over and above the 
vast and extensive jurisdiction which ho 
exercises in his judicial capacity in the 
Court of Chancery. (2.) The Chancellor 
of the Duchy of Lancaster is the Chief 
Judge of the Duchy Court, who in difficult 
points of law used to be assisted by two 
judges of the Common Law, to decide the 
matter in question. This Court used to 
be held in Westminster Hall, and was, 
formerly, much u^ed in relation to suits 
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between tenants of Dnehy lands, and 
against aooountant9 and others for the 
rents and profits of the said lands. It is 
now held in Manchester and Liverpool, 
the chief cities of the Duchy, and is pre- 
sided over by a Vice-Chancellor, who 
decides all jndicial questions. (3.) The 
Chancellor of the diocese, or of a bishop, is 
an officer appointed to hold the bishop's 
Courts for him, and to assist him in matters 
of Eodfisiastical Law ; who as well as all 
other eodesiastical officers, if lay or mar- 
ried, must be a doctor of the civil law, so 
created in some University. (4.) The 
Chancellor of the Exchequer, is also a high 
officer of the Crown, who used to sit some- 
times in Court, and sometimes in the Ex- 
chequer Chamber ; and, together with the 
regular judges of tiie Court, saw that things 
were conducted to the king's benefit. His 
principal duties, however, are not of a 
judicial character, but concern the manage- 
ment of the royal revenue ; and under the 
Judicature Act, 1873, he is deprived alto- 
gether of his steictly judicial functions. 



The accidentally 
kOling a man in self-defence is so termed ; 
as i^ in the course of a sudden broil or 
quanei, I, in the endeavour to defend my- 
self from the person who assaults me, acci- 
dentally kill him. 



r. The High Court of Chan- 
eery is the highest Court of judicature in 
this kingdom next to the Parliament, and 
is of a very ancient institution. The juris- 
diction of this Court is of two kinds : (1.) 
ordinary, and (2.) extraordinary. (1.) The 
ordiilarv jurisdiction is that wherein the 
Lord Cnanoellor, Lord Keeper, &c., in his 
proceedings and judgments, is bound to ob- 
serve the order and method of the Common 
Law ; and (2.) the extraordinary jurisdic- 
tion is that which the Court exercises in 
cases of equity, i.€., " of grace." 

The ordinary Court holds plea of recog- 
nizances acknowledged in the Chancery, 
writs of scire facicu for repeal of letters 
patent, Ac, ana also of all personal actions 
oy or against any officer of the Court; 
and by Acts of Parliament, of several 
other offences and causes. All original 
writs, commissions of bankruptcy, of 
charitable uses, and other commissions, as 
idiots, lunacy, &c., issue or used to issue 
out of this Court, for which purposes the 
Chancery was said to be always open ; and 
sometimes a gupersedeas or writ of privilege 
hath been here granted to discharge a 
person out of prison. An habeas corpus, 
prohibition, &o., may be had irom this 
Court in the vacation, and here a subpoina 
may be had to force witnesses to appear in 
other Courts, where these latter Courts have 



no power to call them. 4 Inst 79 ; I Danv. 
Abr. 776. 

The extraordinary Court, or Court of 
Equity, proceeds by the riUes of equity 
and conscience, and moderates the ngour 
of the Common Law, considering the inten- 
tion rather than the words of the law. 
Equity being the correction of that wherein 
the Law, by reason of its tmiversalities, is 
deficient. On this ground therefore, to 
maintain a suit in Chancery, it is ordinarily 
alleged that the plaintiff is incapable of 
obtaining relief at Common Law ; and this 
must be without any fault of his own, as 
by having lost bis bond, &c.. Chancery 
never acting against but in assistance of 
the Common Law, supplying its deficien- 
cies, not contradicting its rules. Under tlie 
Judicature Act, 1873, the Court of Chancery 
is to be known as the Chancery Division of 
the High Court of Justice, and is to retain 
all its extraordinary jurisdiction as above de- 
fined (sect. 34), but apparently no part of its 
ordinary jurisdiction, which is transferred, 
part of it (e.gf., Idiocy, Lunacy, Patents, &c.) 
to the Court of Appeal, and the other part 
of it to the other divisions of the High 
Court of Justice, which represent respec- 
tively the Courts at present respectively 
known as the Courts of Common Law. 

OEAPELBT (oapeUanta), The same 
thing to a chapel as a parish is to a church, 
ie.j the precincts and limits of it. Les 
Termes de la Ley ; Cowel ; 6 Jur. 608. 

OHAFTEB. An assembly of clerks in a 
church cathedral ; and in another significa- 
tion, a place wherein the members of that 
community treat of their common affairs. 
It may be said that the collegiate company 
is termed chapter metaphorically, the word 
originally implying a little head ; for this 
company or corporation is, as a head, not 
only to rule or govern the diocese in tlie 
vacation of the bishopric, but also in many 
things to advise the bishop, when the see 
is fuU. Les Termes de la Ley^ 

CEABACTERy EVIBEKCE AS TO. In 

Anglo-Saxon times, this species of evi- 
dence, so far as it regarded the parties them- 
selves to an action or suit, was almost the 
only evidence regarded {see title Com pub- 
oation) ; but with the introduction of the 
.Norman procedure by inquest or recogni- 
tion, evidence of witnesses as to facts came 
to be received, and also to be principally 
attended to, and evidence as to the cha- 
racter of the parties gradually sank to the 
secondary position whicli it at present 
occupies. The law as it exists at the present 
day may be thus stated : — 

(1.) As to parties,— Character evidence, 
as a general rule, is not receivable at all ; 
excepting, of course, when the character of 
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the party is directly in iasne, and excepting 
in criminal prosecutions, when the cha- 
racter of the party has some bearing upon 
the offence with which he stands charged. 
Best on Evidence, pp. 355-357 ; and, 

(2.) As to witnesses, — Character evi- 
denoe, as a general rule, is always receiv- 
able, the evidence being, however, of a 
general character (as distinguished from 
particular circumstances), and going to 
affect the credibility of the witness only. 

CEAB0IKG OSBXB. Under the stat. 1 & 

2 Vict. c. 110, ss. 14-16, aided by the stat. 

3 & 4 Yici 0. 82, s. 1, when a judgment 
debtor shall have any Government stock, 
funds, or annuities, or any stock or shares 
of or in any public company in England, a 
judge at chambers may, on the ex parte 
application of the creditor, grant an order 
nisi charging the property in question with 
the iudgment deot, the order becomiog 
absolute unless the debtor take proceedings 
according to the statute to discharge it, but 
the realuation of the security to be post- 
poned for six months {Brovm v. BamfordU 
9 M. & W. 42). In case the order is erro- 
neous, the Court may discharge it (Fowler 
V. Churchm^ 11 M. & W. 57). In the case 
of a fund in the Court of Chancery, if the 
charging order is in aid of a judgment of a 
Common Law jud^e, then the latter judge, 
and not a judge of the Court of Chancery, 
is to make the order ; but a Vice-chancellor 
will grant a stop-order in such a case in 
aid of the charging order. On the other 
hand, if the charging order is sought in aid 
of a decree of the Court of Chancery itself, 
then, whether the fhnd is in Court or not, 
the Court will issue it, together with a 
stop-order, upon the petition of the creditor, 
who need not have entitled his petition in 
the Act 1 & 2 Vict. c. 110. 

See title Stop-obdeb. 

CEABOnrO FABT 07 A BILL IH 
OHAKCEBT. The plaintiff in a suit in 
Equity, after setting fortli the subject of 
complaint, adds such circumstances by 
way of allegation as are calculated to cor- 
roblorate his statement, or anticipate and 
controvert the claim of his adver^ry ; and 
such allegations are technically called 
charges, and the part of the bill in which 
they occur is termed the charg^g part of 
the bill. 

GHABITIE8 : See titles Charitable 
TRXjffTS Acts; Chabitabi^ Uses; and 

MOBTMAIN. 

OHABITABLE TBUSTS ACTS. Under 
these Acts, being principally the Act of 
18.53 (16 & 17 Vict c. 137), the Act of 
1855 (18 & 19 Vict. c. 124). and tlio Act 
of 1860 (23 & 24 Vict. c. 130), the manage- 



CHABITABLE TBUSTB ACTS— eonM. 
ment of the properties of charities has been 
regulated and facilitated. A board, en- 
titled the Charity CommissionerB, is con- 
stituted, having the entire control of tho 
administration of the properties, and notico 
to whom must be given before any applica- 
tion is made to the Court of Chancery 
under the Acts touching the aflKiirs of the 
charities. It seems that such an applica- 
tion may be made after such notice is given, 
although the Charity Commissioners refuse 
their sanction to the' objects of the applica- 
tion, {Watford Burial Board, Ex parte, 2 
Jur. (N.S.) 1045), but no^ quaere, if they 
disapprove of the application altogether. 
It must be remembered, however, that tho 
Court of Chancery has an original jurisdic- 
tion in matters of charities, and Uiat it is 
not ousted thereof by the statutes above- 
mentioned. 

GHABITABLEinaS. Those objects and 
purposes are considered charitable, firstly, 
which are expressly enumerated in the stat. 
43 Eliz. c. 4; and, secondly, which by 
analogy are deemed within its spirit and 
intendment The charitable objects enu- 
merated by the stat. of Elizabeth are as 
follows : *' Belief of aged, impotent, and 
poor people; maintenance of sick and 
maimed soldiers and mariners; schools of 
learning, free schools, and scholars in uni- 
versities ; repair of bridges, ports, havens, 
causewavs, churches, sea^banirs, and high- 
ways ; education and preferment of orphans ; 
relief, stock, or maintenance for houses of 
correction ; marriages of poor maids ; sup- 
portation, aid, and help of youn^ trades- 
men, handicraftsmen, and persons decayed ; 
relief or redemption of prisoners or cap- 
tives; aid or ease of any poor inhabitants 
concerning payment of fifteens, setting out 
of soldiers, and other taxes." 

The classes of gifts which have been held, 
to be within the spirit and intendment of 
the statute, although not expressly enumera- 
ted therein, are principally the following ; — 

Gifts for the advancement of religion, or 
connected with religious services or places, 
e.g.j bequests for the ornaments of a parish 
church, for the stipend of a minister or 
curate, or for the augmentation thereof, for 
the distribution of bibles, for keeping in 
repair the church chimes ; also, in assist- 
ance of the poor, as of unsuccessful literary 
men ; and generally all purposes which aru 
of a public and legal nature. And since 
the Toleration Act (1 W. & M. c. 18), a 
gift of any of these sorts in favour of dis- 
senters or nonconformists is equally legal, 
provided it bo not for a purpose deemed 
euperstitioua, as to which see title Suprk- 
6TITI0US U^sEs ; and since the stat 2 & 3 
Will. 4, c. 115, Homan Catholics have been 
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pot upon the same footing as Protestant 
Diasenteis. 

GEAXTXBPABTT. This is an agree- 
ment in writing (not necessarily nor even 
nsiiaUy under seal), whereby a shipowner 
lets an entire ship, or part of a ship, to a 
merchant for the oonYeyance of goods, and 
the merchant in oondderation thereof and 
of the conveyance of the goods to be there- 
mider effected, promises to pay to ttie ship- 
owner an agreed simi by way of freight for 
their carriage. A charterparty is in 
general effected through a broker acting 
for the shipowner. A ship chartered in 
tlus manner is opposed to a general ship. 

Ctmdruetion of Charterparty. — The 
agreement is construed liberally, upon the 
maxim tU re» magis vaUat quam pereat ; 
but if the words are clear the Court will 
not reject or explain away a stipulation, 
liowever harsh or oppressiye in the eyent 
{Siadhard v. Zee, 3 B. & 8. 364). Also, 
usage is admissible to explain mercantile 
terms and phrases, but not to oontmdict or 
Tary the written instrument itself. How- 
ever, a custom not repugnant to anything 
in the writing maf be annexed to it. And 
with reference to what mistakes shall ayoid 
the contract and what stipulations amount 
to oonditioDS precedent, and generally as to 
all other matters of construction, the rules 
applicable to other contracts apply to 
cnarterparties also. 

Dittalvtum of Charterparty, — The agree- 
ment may be cussolved — 

(1.) By consent before breach without 
any new consideration, and after breach 
upon terms. If the original agreement is 
by d^d, the agreement for dissolution 
must be by deed also ; on the other hand, 
if the original agreement is in writing not 
under seal, the agreement for dissolution 
may be either in like writing or by word 
of mouth, and that notwithstanding the 
original contract may require by statute to 
be in writing. Taylor v. HiUaryy 1 Cr. M. 
& K. 741 ; 

Also (2). By an unreasonable delay iu 
the commencement of the voyage, at least 
when a particular day is fixed for the sail- 
ing, and time is (as it usually is) of the 
essence of the contract ; 

Also (3). By act of law, rendering the 
performance impossible, without any fault 
of the parties ; e.g.j by the outbreak of a 
war or a general interdiction of commerce, 
but not by a mere embargo, nor evea by a 
blockade, although duly notified. 

Bemedies on Charterparty, — The remedy, 
if the contract is under seal, is by action 
of debt or covenant, but if in writing not 
under seal, by action of assumpsit. With 
reference to the parties to Bue and be sued, 
the Bame rules apply as are applicable to 



CHABTEBPABTT — continued. 
ordinary contracts, e.g,^ to charge the un- 
discovered principal without discharging 
the agent ; and if the contract is under 
seal, the like rules apply. 

CHA8S. This word has two significa- 
tions in the Common Law. First, it sig- 
nifies a 4i^ving of cattle to or from any 
place, as to chase a distress to a ca»tle or 
fortlet. Secondly, it signifies a place for the 
reception of deer and wild beasts of the 
chase generally, as the buck, doe, fox, 
marten, and roe, &c. A chase is not the 
same as a forest, or a park, but is of a 
nature between the two, being commonly 
less than a forest and not having so many 
liberties and privileges incident to it, and 
yet of larger extent than a park, end stored 
with a greater diversity of game, and 
having more keepers to superintend it. 
And it is said by Crompton in his Juris- 
diction, 148, that a forest is no sooner in 
the hands of a subject than it loses its 
name, and at once becomes a chase : so 
that a chase is distinguished from a forest 
on the one hsnd iu this respect, that the 
latter cannot be in the hands of a subject, 
and the former may be bo; and from a 
park, on the other hand, in this respect, 
that the chase is not enclosed, and has not 
only a larger compass and more game, but 
also a greater number of keepers and 
officers. Manwood's Forest Laws ; 4 Inst. 
314. 

CHA1TEU. All things which ^re 
usually comprehended under the name of 
goods^ come under the general name of 
chattels. Chattels are divided into two 
kinds, real and personal. Chattels real, 
are such as concern real estates, or landed 
property,, and are so called because they are 
interesto issuing out of such kind of pro- 
perty, as the next presentation to a church, 
terms for years, estates by statute merchant, 
stetute staple, elegit, sc. Chattels per- 
sonal are generally such as are moveable, 
and may he carried about the person of the 
owner wherever he pleases to go ; such as 
money, jewels, garmento, animals, house- 
hold furniture, and almost every descrip- 
tion of property of a moveable nature. 
Things personal, however, are not confined 
to moveables; for as things real comprise 
not only the land itself, but such incorpo- 
real rights as issue out of it, so things per- 
sonal include not only those tangible sub- 
lects of property which are capable of 
locomotion, but also the incorporeal rights 
or interests which may grow out of or be 
incident to them. This class (to which 
may be assigned the term of incorporeal 
chattels), comprehends among other spe- 
cies, patent right, or the exclusive pri- 
vilege of selling and making, particular 
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contrivaDoeB of art ; and copyright, or the 
exclusive privilege of aelling and publish- 
ing particular works of literature. 

GHAUD-ICZDLET. The killing of a 
man in an af&ay in the heat of blood, and 
while under the influence of passion; it 
is tJiius distinguished from chancj^ medley, 
which is the killing a man in a casual 
aflfhty in self-defence. 

CHAUITTBT. A church or chapel en- 
dowed with lands or other yearly revenues 
for the maintenance of one or more priests 
to king masses daily for the souls of the 
donors, and such others as they appointed. 
{Le$ Termes de la Ley), Such uses would 
at the present day be void as superstitiout, 
(^See tifle SurEBsriTious Uses). The chaun- 
tries were abolished by a statute passed in 
the last year of the reign of Henry VIII. 
and the first year of that of Edward VI. 

CHEATING. Various forms of cheating 
are made criminal offences, chiefly the fol- 
lowing : 
(1.) Obtaining goods, &c., by false pre- 
tences ; 
(2.) Selling goods by false scales ; 
(3.) Various offences enumerated in the 
DebtoiB Act, 1869 (32 & 33 Vict. 
c 62), s. 11. 
The ofience is a misdemeanour in each 
case. 

CHEQUES*: See title Bill of Exchange. 



CHIEF (EXAHIHATIOir 07 WITKE88 
IK). Every witness who gives his tebti- 
mony in a trial at Nisi Prius, is first exa- 
mined by the counsel of the party on whose 
behalf he is called ; and the first examina- 
tion is termed bis examination in chief. He 
is then subject to cross-examination by the 
counsel on the other side ; which cross-exa- 
mination may be in its turn succeeded by a 
re-examination by the counsel who origi- 
nally called him (3 C. & P. 113). In tlie 
Court of Chancery the cxamiuation in cliief 
has hitherto been taken by tifiidavit, but 
under the Judicature Act, 1873, the practice 
in Chancery is assimilated to that of the 
Commun Law. 

CHIEF RENTS. Those rents which are 
payable by the freeholders of manors, are 
t'retiuently so called, and they are also de- 
nominated quit-reutd, t. e., quieti rediius^ 
because thereby the tenant goes quit and 
free of all other bcrvices. 

CHIEF, TEHANT IN. All the land in 
the kiugdom was supposed to be holden 
mediately or immediately of the king, who 
was styled the lord pcLraniouut or lord 
above all ; and iha^Q that held immediately 
under him, in right of his crown and dig- 
nity, were called his tenants in capiie 



CHIEF, TENANT TB— continued. 

or in chiefs which was the most hon- 
ourable species of tenure, but at the same 
time subjected the tenant to greater and 
more burdensome services than inferior 
tenures did. 

See title Feudal Tenures. 

CHILD. In law means a legitimate 
child in the absence of evidence of an in- 
tention to signify an illegitimate child. 
See titles Infant ; Parent and Child ; 
Abduction ; Abandonuent ; Con- 
cealment OF Birth. 

CHUB STEALING, OFFENCE OF. Vn- 

der the stat. 24 & 25 Vict c. 100, s. 56, 
any one who, whether by force or fraud, 
unlawfully leads, decoys, or entices avray, 
or who detains any child under the age of 
fourteen years, with intent to deprive the 
lawfnl guardian of the possession of tho 
child, or with intent to steal the articles 
upon it ; and any one knowingly receiving 
or harbouring such a child, is guilty of 
felony, and is punishable with penal servi- 
tude from seven to five years, or to imprison- 
ment for two years, with or without hard 
labour, and if a male under sixteen, with 
or without whipping. 

CHILTEBN HUNDREDS. Tlie steward- 
ship of the Chiltem Hundreds is a nominal 
office in the gift of tlie Crown, usually ac- 
cepted by members of the House of Com- 
mons desirous of vacating their seats. 
•*Her Majesty's Chiltem Hundreds" are 
three in number, namely, Stoke, Des- 
borough, and Bonenham, and are- distin- 
guished by the use made of them for par- 
liamentary purposes. By law a memlxsr 
once duly elected is compellable to dis- 
chaige the duties of the trust conferred 
upon him, and is not enabled at will to 
resign it. But by stat. 6 Anne, c. 7, and 
several subsequent statutes, if any member 
accepts of any office of profit from the 
Crown (excepting officers in the army or 
navy accepting a new commission), his 
seat is vacated. I^ therefore, any mem- 
ber wishes to retire from the representation 
of the county or borough by which he was 
sent to Parliament, ho applies to the Lords 
of the Treasury for the stewardship of ono 
of the Chiltem Hundreds, which having 
received, and thereby accomplished liis pur- 
pose, he again resigns the office. Bogers 
on Elections ; 2 Hataell, 41 ; May's Pari. 
Pr. 57G-7. 



CHIMIN. A way, which is of two 
kinds — (1.) Tho king's highway; and, 
(•2.) A private way. (1.) The king's high- 
way is that by which the king's subjects 
and all under his protection have free 
liberty to pass, although tho property in 
the soil on each side, or even in medium 
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filum rt«, may belong to some private per- 
son. (2.) A private way ib that by which 
otne or more persons have a right or liberty 
to pass throngh another person's ground. 
CJowel. 

See also title Wat. 

GHIXOOSAFE. An instrument of gift 
or conveyance attested by the subscriptiou 
and crosses of the witnesses, and which was 
in the Saxon times called Chirographum 
and which being somewhat changed in 
form and manner by the Normans, was by 
them styled cftarto. Anciently, when they 
made a chir(^;raph or deed which required 
a counterpart, as we call it, they engrossed 
it twice upon one piece of parchment con- 
trarywise, leaving a space between, in 
which they wrote in great letters the word 
chirograph, and then cut t)te parchment in 
two through the middle of the word, con- 
cluding the deed with " In cujus ret tetii- 
nonium tUraqus pars mutuo icriptU presen- 
tUrna fide media mgillum iuwn fecit ap- 
pout.'* This was afterwards called divi-- 
denda, because the parchment was so di- 
vided or cut And the first use of these 
chirographs was in Henry III/s time. 
Chirograph was also of old used for a fine. 
And this manner of engrossing the fine 
and cutting the parchment in two pieces 
continued to be observed until the abo- 
Ution of fines by the stat. 3 & 4 Will, 4, 
c. 74. Gowel. See also next title. 

CHIBOGBAFHXB 07 IIHES. Chiro- 
graphm finium et concordiarum (from the 
Greek x^^P^P^^^^^^ which is a compound 
of x*V» * hand, and ypd*t>»t I write). It 
signified in the Law the officer of the Com- 
mon Pleas who engrossed fines in that 
Court 00 as to be acknowledged into a per- 
petual record, after they had been acknow- 
ledged and fully passed by those officers by 
whom they were previously examined. 
CoweL 

CHIVALKT (servitiumimUitare). This 
word comes from the French chevalier; 
and sign?fiesthat peculiar species of tenure 
by which lands were formerly held, called 
tenure by knights' service. It is of a mar- 
tial and military nature, and obliges the 
tenant to perform some noble or military 
office unto his lord. 

GHL0B070BX. Administering this 
drug wiUi intent to commit an indictable 
offence is, by the stat. 24 & 25 Vict. c. 100, 
8. 22, made a felony, punishable with penal 
servitude for life or five years, or with 
imprisonment for two years with or without 
bard labour. 

' CHOSE (thing). This word is generally 
used in combination with others. The 
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most common combinations in which it is 
found are the following : — (I.) Chose local ; 
(2.) Chose transitory : and (8.) Chose in ac- 
tion. (1.) Chose local is such a thing as is 
annexed to a place ; thus, a mill is a chose 
local. (2.) Chose transitory means anything 
of a movable or transitory nature, which 
may be taken or carried away from one place 
to another. (3.) Chose in action (the most 
ordinary combination) is a phrase which is 
sometimes used to signify a right of bring- 
ing an action, and at others the thing itself 
which forms the subject matter of that 
right, or with regard to which that right is 
exercised ; but it more properly includes 
the idea both of the thing itself and of the 
right of action as annexed to it. Thus, 
when it is said that a debt is a chose in 
action, the phrase conveys the idea not only 
of the thing itself, t.e., the debt, but also of 
the right of action or of recovery possessed 
by the person to whom the debt is due. 
When it is said that a chose in action can- 
not be assigned, it means that a thing to 
which a right of action is annexed cannot 
be transferred to another together with 
such right. Thus if A. owes B. £10, it is 
obvious that the latter has a debt, and also 
a right of recovering such debt against A. ; 
now if B. were to assign or transfer his 
debt, together with his right of recovery, to 
C, this would be assigning a chose in ac- 
tion, which the law would not allow for the 
reasons stated in Co. Litt. 214 a, 266 a; 
2 Roll. 45 ; MouMale v. BirchaU, Sid. 212. 
But more recently such assignments came 
to be allowed in Equity, and latterly 
crossed in some instances from Equity to 
Law, until eventually, by the Judicature 
Act, 1873, a chose in action has been made 
assignable in every case. 

0HSI8TIANITT. To bring this religion 
into ridicule or contempt is an ofEence 
against the Common Law of England, and 
as such is indictable. Holt, Libels 69, n. 

CHUBCE. A place of worship, to be 
adjudged a church in law must have ad- 
ministration of the sacraments and sepul- 
ture annexed to it (Cowel). The fabric of 
the church consists of the nave or body of 
the church, with the aisles, the chancel, 
and the steeple. 

See also titles Advowson; Bubial; 
Parish; Pews; and two next titles. 

CHURCH-SATES. These were abol- 
ished as a compulsoiy assessment by the 
stat. 31 & 32 Vict. c. 109, and the payment 
of these or of any analogous assessment to 
be collected instead of them was made 
voluntary. The ctssessment while it existed 
was made in a vestry meeting ; it fell gene- 
rally upon all such property as was rateable 
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to the poor-rate; it went to support the 
temporal necessities of ^e chnrch. 

CHUBGHWABDEHS. These, although 
laymen, are a species of eoclesiastical officers, 
being sworn in by the archdeacon or bishop 
of the diocese. They are entrusted gene- 
rally with seeing to the repairs, manage- 
ment, and good order of the church, and 
to decency of conduct therein. They are 
a body corporate, and may as such be sued 
for the goods of the church, and are answer- 
able to their suooessors in office. Usually, 
the parishioners elect one, and the parson 
the other churchwarden, the customary 
number being two. In virtue of their ap- 
pointment, churchwardens are oyerseers of 
the poor. 

CEUBLE. Among the Anglo-Saxons a 
tenant at will of free condition, who held 
land from the thanes on condition of rent 
or services. They were of two sorts ; (1.), 
one who hired the lord's outland or tene- 
mentary land, as our farmers do now ; (2), 
the other, who tilled and manured the in- 
land or demesnes, (yielding work and not 
rent), and were thence oalled his sookmen 
or ploughmen. Spelman on Feuds ; Gowel. 

GIHQTJJE POBTBCgutn^ueporfua). Five 
important havens, formerly esteemed the 
most important in the kingdom. They 
were Dover, Sandwich, Bomney, Hastings, 
and Hythe; Winchelsea and Rye have 
since been added to the number. They have 
similar franchises in many respects with 
the counties Palatine, and particularly an 
exclusive jurisdiction (before the mayor 
jurats of the ports), in which the king's or- 
dinary writ did not run. These ports have a 
governor called the Lord Warden of the 
Cinque Ports, who has the authority of an 
admiral amongst them, and used to send 
out writs in his own name. But the king's 
writ now runs to, and is executed in, 
these ports in like manner as in other 
parts of the kingdom. See C. L. P. Act, 
1852, 8. 122. 

CIBuuiXB. These are the routes taken 
by the several judges in holding the 
assizes. The stat. S & 4 Will. 4, c. 71, re- 
gulates the appointment of convenient 
places for holding the assizes; and the stat 
26 & 27 Vict. c. 122, enables the Queen in 
Council to alter the circuits. As at pre- 
sent constituted, there are eight circuito in 
England and Wales, viz., Home, Norfolk, 
Midland, Northern, Oxford, Western, South 
Wales, and North Wales, but a new ar- 
rangement is imminent. 

CIBCniTY 07 ACTIOir. Is where a 
party to an action, by an indirect and cir- 
cuitous course of legal proceeding, makes 
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two or more actions necessary, in order to 
obtain that justice between all the parties 
concerned in the transaction, which by a 
more direct course might have been gained 
in a single action. As in an action on a 
contract, in which the defendant, instead of 
giving in evidence -a breach of the war- 
ranty in mitigation of damages, allows the 
plaintiff to recover the full amount of the 
contract in the first action, and then sub- 
sequently commences against him a cross 
action to regain the amount to which the 
consideration had failed. {See title Cboss 
Action.) Formerly indeed, he was com- 
pelled to bring a cross action, and had no 
other remedy, but more recently ** the cases 
have established that the breach of the 
warranty may be given in evidence in 
mitigation of damages, on the principle it 
should seem, of avoiding circuity of action." 
Per Tenterden, C. J., 2 B. & Ad. 462. 

OIBOULAB VOTES. These are similar 
instruments to Letters of Credit. (JBee 
that title.) They are drawn by bankers 
in this countrv upon their foreign oor^ 
respondents in favour of persons travelling 
abroad. The correspondents must be satis- 
fied of the identity of the applicant before 
payment ; and the requisite proof of such 
identity is usually furnished, upon the appli- 
cant's producing a letter with his signa- 
ture, by a comparison of the signatures. 

GIBCTJIESPECTE A0ATIB. The title of 
the statute 13 Edward 1, regulating the 
jurisdiction of the temporal and ecclesias- 
tical Courts. The date usually assigned to 
this statute is 1285 ; but there seems to be 
reason to believe that it was not in exist- 
ence at that period. It was, however, cited 
as early as 19 Edward 8. It originally 
was not a statute, but a writ supposed to 
have been issued in pursuance of the 
statute called AHiculi Cleri {see that titled 
of which, in the form in which it is printed 
both in the authentic and ordinary edition 
of the statutes, it is a repetition and 
abridgement. It was probably a vmt of 
mandate, framed for the purpose of being 
issued by the kiiig to his judges in behalf 
of the Spiritual Courts, in or after 1315, 
and embodving what were then supjposed 
to be the legitimato objects of the juris- 
diction of those latter Courts. Its authority 
as a statute, is, however, no longer ques- 
tioned. 12 Ad. & £1. 315. 

CrBCrmSTAHTIAL BVIDENCB. That 
evidence which may be afforded by parti- 
cular circumstances. It is called circum- 
stantial evidence in contradistinction to 
that species of evidence which is of a more 
positive and unequivocal nature. Whence 
the latter is sometimes called direct evi- 
dence, and in that case circumstantial is 
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designated indirect. Sometimes also, it is 
called the doctrine of presumptions ; be- 
cause when the fact itself cannot be proved 
it may be pzesnmed, by the proof of such 
eircamstanoes as either necessarily or 
nsaally attend such facts, being in the 
fonner case oonclasive, and in we latter 
more or less oo^nt only. 
See title Pbebuiiftion. 

CilftCUII8TAHTIBU8, TALEB DE. Lite- 
raUy, like persons out of those present or 
standing by. This phrase is applied to the 
making np the number of persons on a jury, 
by taking some of the casual bystanders, 
who happen to be qualified for serving on 
a jory. This takes place when the jurors 
who are empanelled, from some cause or 
other, do not appear, or, if appearing, are 
challenged by either party, and so disqua- 
lified. 

See title Challenge. 

CXTATIOK. The process used in the 
Eedesiastical Courts and Court of Probate 
and Divorce, to call the party — defendant 
or respondent, before them. It is the first 
step which is taken in the case, and is 
aomewhat analogous to the writ of sum- 
mons at Common Law. • 

CIVIL DEATH. If a man entered iuto a 
monastery, or abjured the realm, he was 
formerly, and if he is attainted of treason 
or felony he still is, dead in law, and there- 
fore if an estate be granted to any one for 
his life generally, it would determine by 
SDch civil death. For which reason in 
conveyances the grant Ib usually made '* for 
the term of a man's natural life," which 
can only determine by his natural death. 
3 Inst. 213; 3 P. Wms. 37. n. (B); 2 Bep. 
48 b. 

CiVlLITEB (ctviUy.) In a man's civil 
character or position, or by civil, in oppo- 
sition to criminal, process; as '^sherifis 
who execute process at their peril are an- 
swerable eiffuiter for what they do upon 
it," or ** a man may, without his own &ult, 
be possessed of a horse which has been 
stolen, but nevertheless he is answerable 
cMUter to the true owner of it." 1 B. & 
P. 409, per Booke, J. 

CIVJLL LAW. In its general signifi- 
cation is the established law of every par- 
ticular nation, commonwealth, or city, and 
is the same with that which is called Muni- 
cipal Law. In its particular signification, 
however, it usually means the Roman law, 
aa comprised in &e Institutes, Code, and 
Digest of the Emperor Justinian. 

CIVIL LIST, BETTLEXENT 07. Prior 
to the Revolution of 1688, it was custom- 
ary to grant to the king at the commence- 
ment of each reign the ordinary revenues 
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of the Crown (see tiUe Taxation), with- 
out imposing any limitation upon his per- 
sonal expenditure. These revenues were 
estimated in times of peace to be sufficient 
for the support of his majesty's person 
and household, and for the maintenance of 
his civil and military government ; for all 
extraordinary occasions, such as times of 
war, grants of extraordinary supplies were 
made to him. In the reign of Charles II. 
the principle of appropriating the supplies 
to the specific services had been formally 
establisned, and such appropriation was in 
fact made the condition, or one of the con- 
ditions, upon which the same were granted ; 
but notwithstanding that such was the 
recognised principle or condition of the 
grant, it is certain that Charles II. mis- 
applied towards his own private pleasures 
a large amount of these supplies. 

Accordingly, unon the accession of Wil- 
liam and Mary, Parliament provided sepa- 
rately for the king's civU UU a sum of 
£700,000, derived in part from the here- 
ditary revenues of the Crown, and partly 
from the excise duties, and voted in addi- 
tion the sum of £500,000 for the other ex- 
penses of government not included in the 
civil list At this period the civil list em- 
braced not only the support of the king's 
person and dignity, but also the salaries of 
civil officers and pensions. 

In this condition the civil list remained 
during |he reigns of Anne, Geoi|;e I., 
and George II : but on the accession of 
George lU. that king gave up the here- 
ditary revenues of the Crown in England 
altogether, in consideration of a dvil list 
of £800,000 a year. He still retained, 
however, the hereditary revenues of the 
Crown in Scotland, the Duchies of Cornwall 
and Lancaster, the Irish civil list, and 
various other sources of revenue, amounting 
not unfrequently to the annual sum of 
£4,700,000 odd. But notwithstanding this 
vast income, George III. was always in 
debt, through the great multiplication of 
pensions and sinecure places, these being 
the means which that prince adopted with 
a view to increasing the influence of the 
Crown 

In view of these abuses, Mr. Burke in 
1780 proposed his scheme of ''economic 
reform;" and In 1782, tiie Rockingham 
Civil list Act was passed, in virtue of 
which many useless offices were abolished, 
the pension list was diminished, and the 
civil list expenditure was divided under 
eight heads. But the civil list was still 
suffered to comprise (in addition to the 
support of the king's person and dignity) 
tlie expenses of the civil government ; viz. 
the ssJaries of judges, &c., annuities to 
members of the royalfomily, salaries in ihe 
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diplomatic service, and ntunerouB public 
pendonB. 

During the reigns of George III. and 
George IV. various of these latter items of 
expenditure ceased to be chargeable on the 
civil list; and, upon the accession of 
William IV., the civU list was stUl ftirther 
relieved, and in particular, from judicial 
salaries, pensions, and diplomatic service 
salaries, and at the same time that king 
surrendered all the hereditary revenues of 
the Grown. Upon the accession of Queen 
Victoria, the Grown was finally restricted 
to a definite annuity of £385,000 for the 
support of the person and dignity of the 
sovereign, and Her Majesty was empowered 
to grant pensions annually to the extent of 
£1200. 

The Grown still retains the revenues of 
the Duchies of Gomwall and Lancaster, 
those of the latter being the property of 
the reigning sovereign, and those of the 
former the property of the Prince of Wales 
as Duke of Gomwall ; and the Grown pos- 
sesses the capacity to acquire and also to 
dispose of other private property, under the 
Act of 89 & 40 Geo. 8, c. 88, and has ac- 
quired further facilities for thc^e purposes 
by the Grown Private Estates Act, 1873 
(36 & 37 Vict. c. 61). 

CIVIL SIDE. The legal business of the 
assizes is arranged accormng to the natural 
division of such cases as are merely civil, 
in which the disputes of subjects (citizens) 
as to property are decided, and those of a 
criminal nature, when men are charged 
with ofifonccs against the welfare of society 
at large. In uie county hall, or court in 
which the trials take place, it is very usual 
for one side or portion of the building to be 
appropriated to the hearing of coses of the 
former character, and the other side or 
portion to the hearing of those of the latter 
character. And hence the phrase has be- 
come common that the judge is eitlier 
sitting " on the civil side " or " on the cri- 
minal side," meaning thereby that he is 
either presiding at Nisi Prius or trying a 
prLsoner, as the case may be. It is now 
customary for two judges to attend circuit 
together, and then one of them sits on the 
*' civil " the other on the " criminal side." 

CLAIM. CONnHUAL. When a man 
was entitled to outer into any lands or tene- 
ments of which another was seised in fee 
or in tail, and ho who was so entitled made 
continual claim to the lands or tenements 
before he who was so seised, died seised 
thereof; then even in the event of such 
person d3dng seised of the same, and the 
lands or tenements descending to his heir, 
might he who made such continual claim, 
or his heir, have entered into the lands or 



CLAIM, COVranAL-eontinued. 

tenements so descended by virtue of his 
having mado such continual daim. So 
if a man were disseised, and the disseisee 
made continual claim to the tenements 
in the life of the disseisor, and the disseisor 
died seised in fee, and the land descended 
to his heir, yet notwithstanding its having 
so descended, the disseisee might have en- 
tered npon the possession of the heir, by 
virtue of such continual claim. Such a claim 
must always have been made within a 
year and a day before the death of the 
person holding the land, and as the claim- 
ant could not Know when such death would 
take place, he was therefore obliged con- 
tinually to be making such claim : »'. e., at 
the expiration of every year and a day, in 
order that he might be sure of his claim 
being made within a vear and a day of the 
tenant's death, and hence it was termed 
continual daim (Litt. 414). But no such 
continual claim is of any utility at the 

S resent day to preserve a right of entry, or 
istress, or action, 3 & 4 Will. 4, c. 27, s. 1 1. 

CLABENDOK, COlTSTITnTIOire 07. In 

the reign of Henry II., a.d. 1164, Black- 
stone states that there are four things 
which peculiarly merit the attention of the. 
legal antiquarian, one of which is the 
constitutions of the parliament at Clarendon^ 
whereby the king checked the power of 
the pope and his clergy, and narrowed the 
exemptions they claimed from the secular 
jurisdiction. These Gonstitutions enacted 
in substance that the king's Gourts should 
try all contested rights of advowson and 
presentation ; ecclesiastics should obey the 
king's summons ; appeals from the arch- 
bishop should be to the king alone; all 
disputes regarding lands between eccle- 
siastics and laymen should be tried by the 
king's justices ; eAl pleas of debt, notwith- 
standine; the same may be affected with a 
trust, should bo determined in the king's 
Gourts, with other provisions of a similar 
character. 

CLAtrSUM 7BE0IT (he broke the dose). 
Every unwarrantable entry on another's 
soil the law entitles a trespass by breaking 
his dose. The words of the writ of trespass 
command the defendant to shew cause, 
quare dausum querentis f regit 
See title Trespass. 

GLEBOT, BENEFIT OF, or privilege of 
clergy, formerly signified certain privileges 
which the clergv alone enjoyed. It had 
its origin from tho pious regud paid by 
Ghristian princes to the church in its infant 
state; and the ill use which was soon 
made of that pious regard. The exemp- 
tions which were granted to the church 
were principally of two kinds: — (1.) Ex- 
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emptioii of places ooxuecrated to religiouB 
duties from criminal arresta, which was the 
fsnndaftioii of aanctnaries ; (2.) Exemption 
ef the penooa of clergymen from criminal 
pneesB before the aecnlar radge in a few 
particalajr cases, which was the true original 
KjeaoiDg of the phrase ^'bonefit of clergy.'* 
In England, however, although the nsnr- 
patjonw of the pope were yery many and 
giievous, till Henry VIII. entirely ex- 
terminated his supremacy, yet a total 
exemption of the clergy from secular juris- 
diction could never be thoroughly effected, 
though often endeavoured by the clergy ; 
and therefore, though the ancient benefit 
of clergy was in some capital cases, yet it 
was not universally, allowed. And in 
stane particular cases the use was for the 
bishop or ordinaiT to demand the clerks to 
be remitted out of Uie king's Courts as soon 
as they were indicted; concerning the 
aOowanoe of which demand there was for 
many years mat uncertainty, till at length 
it was finally settled in the reign of 
Henry VI., that the prisoner should first 
be arraigned, and might then claim his 
benefit of clergy by way of declinatory 
piea ; or after conviction by way of arresting 
judgment. But afterwards other persons 
were placed noon the same footing with 
the clergy with respect to this privilege. 
It was formerly required that those who 
rtaimed benefit of clergy should be able to 
read ; but by 5 Ann. c. 6, it was enacted 
that the benefit of clergy should be granted 
lo all those who were entitled to ask it, 
without requiring them to read by way of 
conditional merit, hence persons convicted 
of manslaughters, bigamies, and simple or 
grand larcenies, &C., were asked what they 
bad to say why judgment of death should 
not be pronounced upon them; and they 
were tben told to kneel down and pray the 
benefit of the statute. The abuses attend- 
ing the privilege grew very many, and a 
better code of criminal law and procedure 
in later days tacitly supplanted the plea, 
which was ultimately abolished altogether 
by the stat. 7 & 8 Geo. 4, o. 28, s. 6. 



These, who are other- 
wise called clerks in holy orders^ enjoy cer- 
tain privileges, and are subject to certain 
disabilities in law. Thus, on the one 
band, they are exempt from serving on 
juries (6 Geo. 4, c. 50^ and they are pro- 
tected from all obstructions in the dis- 
charge of their duty (24 & 25 Vict. c. 100. 
8. 36); while, on the other hand, they 
cannot be members of the House of Com- 
mons, and labour under a general disability 
as to trade; but they may be owners of 
shares in a company (Letns v. Bright, 4 
£1. A Bl. 917.) Their professional and 
private conduct is more severely judged of 
than is that of private indiv&uals in 
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general, the entire body of the Oanon Law 
being binding upon them. 

GLSBK 07 THE AMSHK A clerk 
whose dutv it was to record all thin^ 
judicially done by the justices of assize m 
their circuits. Cromp. Juris. 227 ; Cunning- 
ham; abolished by 7 WiU. 4 & 1 Vict. 0. 80. 

OLXBK Of TEB 0011X098. An ofiEKoer 
whose du^ it is to attend to matters oon- 
neoted with the business of the House of 
Conmions. He is assisted bv two " clerks 
assistant,'' who sit at the table with him ; 
he signs orders of the House, indorses 
bills, reads anything required to be read, 
and makes short nunutes of the business 
transacted known as the '* Votes and Pro- 
ceedings." He holds his office for life 
under the Crown, and is appointed by 
letters patent 

OLBBK OF TEB OBOWV . This is an 
officer of the Court of Chancery, appointed 
under the Royal Bign Manual He per- 
forms tho duties of the Clerk of the 
Hauaper («ee next title) ; his office is con* 
tinued by the Great 8eul (Offices) Act, 
1874, (37 & 38 Vict. c. 81), which also 
regulates the fees to bo taken in the office. 
His duties are not confined to the Court of 
Chancery, but follow the Lord Chancellor 
even to Parliament. Thus, upon the 
meeting of a new Parliament, the Clerk of 
the Crown in Chancery delivers to the 
Clerk of the House of Conmions (<e0 that 
title) a Ust of the names of members 
returned to serve in the Parliament, after 
which the Commons go up to the House of 
Lords, and the Lord Chancellor addresses 
them generally upon the object and pur- 
poses of their being summoned to Parlia- 
ment. The Clerk of the Crown also 
certifies in like manner the election of 
representative peers for Scotland and Ire- 
land. Moreover, all warrants to issue new 
writs are directed to him ; and he reads all 
the titles of bUls at the time the royal 
assent is signified to them by commission. 
See May's Pari. Prao., 7th ed., pp. 185, 
187-8, 630, and 529. 

GLEBK 07 THE HAH APIB, or HAXFEB. 
An officer of the Court of Chancery, whose 
duty it was to receive all the money due to 
the king for the seals of charters, patents, 
commissions, and writs ; and also fees due 
to the officers for enrolling and examining 
the same. Cowel. 

OLBBK 07 THE EOUBB 07 OOXXOm. 
An officer appointed by the Crown, whose 
duty it is to make a record of the proceed- 
ings of Uie House, which he or his deputies 
enter upon the journals, to receive and 
preserve the petitions presented to tho 
House, and generally to assist the Speaker 
in the details of his very onerous duties. 
He is usually a barrister-at-law. Similar 

P 
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OLEBX OF THE HOUSE OF COmOHS 

— continued, 
officers are employed in the House of Lords. 
By the 33 Geo. 3, c. 13, the clerk of Par- 
liament is directed to indorse on every 
Act, immediately after the title thereof, the' 
day, month, and year when the same shall 
have passed, and shall have received the 
royal assent ; and such indorsement shall 
be taken to be part of the Act, and shall 
be the date of its commencement, where 
no other commencement shall have been 
provided by the Act. 

CLSSX OF THE PABUAIOEHT B0IL8. 
An officer in the High Court of Parlia- 
ment, who records all things done therein, 
and engrosses them fairl/ on parchment 
rolls, for their better preservation to pos- 
terity. There is one of these officers to 
each House of Parliament. Gowel. 

See also title Clebk of the House of 

COMMOKS. 

CLEBK OF THE PABUAXEKTB. An 

officer of the House of Lords, whose duties 
are similar to those of the chief clerk in 
the House of Commons. 

See title Clebk of the Houbb of 

COUMONS. 

OLEBK OF THE PEACE. An officer be- 
longing to the sessions of the peace, whose 
duty it is to read indictments, to enrol the 
Acts, draw the process, and perform various 
other duties connected with the adminis- 
tration of justice at the sessions. 

^.UTtir OF THE PETTY BAO. An offi- 
cer of the Court of Chancery, whose duty 
it used to be to record the return of all 
inquisitions out of every shire; to make 
out patents of customers, gangers, control- 
lers, and aulnagers ; all congas d*^lire for 
bishops; the summons of the nobilityf 
clergy, and burgesses to Parliament, &c. — 
33 Hen. 8, c. 22 ; Cowel. But most, if not 
all, of these functions have been superseded. 

CLEBK OF THE PBIVT BEAL. There 
are four of these officers, who attend the 
lord privy seal, or in the absence of a lord 
privy seal, the principal secretary of state. 
Their duty is to write and make out all 
things that are sent by warrant from the 
signet to the privy seal, and which are to 
be passed to the great seal; and also to 
make out privy seals (as they are termed) 
upon any special occasion of his majesty's 
affairs, as for the loan of money and such 
like purposes. 27 Hen. 8, o. 11. Cowel. 

CLEBK OF THE BIOHET. An officer 
whose duty it is to attend on his majesty's 
principal secretary, who always has tne 
custody of the privy signet, as well for the 
purpose of sealing his majesty's private 
letters, as also grants which pass his 
majestv*s hand by bill signed : tUero are 
four of these officers. 27 Hen. 8, c. 11 . 
Cowel. 



CLOSE B0LL8 and CLOSE WBIT8. 

Certain letters of the king sealed with his 
great seal and directed to particular per- 
sons and for particular purposes, and not 
being proper for public inspection, are 
closed up and sealed on the outside, and 
are thence called uniU dose (literx clau8«\ 
and are recorded in the close rolU in the 
same manner as others are in the patent 
roUe (fUerm patentes)y or open letters. 

CLUBB. These are companies, but not 
being for profit are not within the mean- 
ing of the Winding-up Acts (In re St. 
Jame^s aub, 2 De G. M. & G. 383). They 
are essentially social, and the exclusion of 
a member, if not wanton, is without remedy. 
Hqphinaon v. Exeter (Marquess), L. B. 
5Eq. 63. 

COALS. By stat. 5 & 6 WiU. 4, c. 63, 
all coals must be sold by weight and not 
by measure, under a penalty of 40«. By 
stet. 23 & 24 Vict. c. 191, provision is 
made for the inspection and regulation of 
coal mines in Great Britain; and under 
the Act 25 & 26 Vict. o. 79, amending same, 
it is not lawful for the owner of any new 
mine nor (after 1st January, 1865) of any 
existing mine, to work same by a single 
shaft, but two shafts admitting of distinct 
means of ingress and egress are required, 
but need not belong to one and the same 
mine, provided they are in communication. 

CODICIL. A supplement to a will, or 
an addition made by the testator and 
annexed to the will, being written for the 
explanation or alteration or for the purpose 
of making some addition to, or some 
subtraction from, the dispositions of the 
testator as contained in his will. In the 
Koman Law, a codicil was an informal will ; 
but in English Law, the formaUties of 
execution and of attestation are as strict 
in the case of codicils as in that of wills. 
See title Wills. 

COaVISAKCE or OOmJBAKCE, This 
word has several significations. Ist. It 
signifies an acknowledgment. It is used 
in this sense when applied to fines, or 
those fictitious suits, by means of which 
estates in lands were transferred from one 
party to another. Thus a fine •* sur cog- 
nisance de droir signified a fine "upon 
acknowledgment of the right." 2nd. 1 he 
word is applied to that plea or answer 
put in by the defendant in an action of 
replevin, when he acknowledges the taking 
of the distress in respect of which the 
action is brought, but insists that such 
taking was legal, as he acted with the 
command of another who had a nglit «> 
distrain. Here, it will be observed, the 
defendant makes an acknowledgment ot 
the fact charged against him, but offers a 
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legal excuse for hisoondact. (See TrevtUan 
T. Fyne, 1 8alk, 107 ; Chaniberi y. Donald- 
ftWf 11 Elast, 65.) 3rd. It is used in the 
K»e of jodicial notice or soperintendence. 
Thus cognisance of pleas signifies the 
right or priyilege granted by the Grown to 
my person or body corporate, not only to 
h(jd pleas within a particular jurisdiction, 
but also to take cogmsanoe of them, «.6., to 
take judicial notice or saperintendenoe of 
tbsm, in other words, to have jurisdiction 
Id hear them. 

OO0VOVIT ACnOHZK. An instroment 
cgned by a defendant in an actioD, con- 
fating the plaintiffs demand to be just. 
The defcDdant who signs this cognovit 
thereby empowers the plaintifT to sign 
judgment against him, in default of his 
paying the plaintiff the sum due to him 
within the time mentioned in the cognovit 
Under the stat. 1 & 2 Vict. c. 110, s. 9, 
every smch cognovit must be attested by an 
attoimeyy who must also under stat. 32 
k 33 Vict c. 62, s. 24, have explained to 
the debtor the nature of the instrument. 
And under the last-mentioned statute, 
i. 26, every cognovit must be filed with 
the cierk of docquets and judgments in the 
Court of Queen's Bench within twenty-oae 
days next after the execution thereof, 
otherwise the same is void as being fraud- 
oknt against creditors. 

See also title Attobnet, Poweb of. 

OOnr. Onr serjeants-at-law are called 
Serjeants of the coi^ from the circumstaiioe 
of the lawn coif which they wear on their 
bead, under their caps, when they are 
elevated to that rank. It was originally 
used to cover the crown of the head, 
which was closely shaved, and a border of 
hair left round the lower part, which made 
it loG& like a crown, and was thence called 
eorona dericdlUf or tonsuram eUricalem. 
Gowel. 

GOLIATESAL (eoUaUralU), from the 
lAt. lateraU, thai which hangs by the side. 
Its legal signification does not differ from 
its common acceptation. Thus a collateral 
aasoranoe signifies an assurance beside 
the principal one. So when a man mort- 
gages his estates as security to a party 
lending him a sum of money, he also may 
enter into a bond, as an additional or 
collateral security. A collateral security 
is, therefore, something in addition to the 
direct security, and in its nature usually 
anbordinate to it ; and it is in the nature 
of a double security, so that when one 
fiails, the other may be resorted to. ike 
also succeeding titles. 

OOLLATZRAL OONSAVOITINITT, or 
GQLLA3ZBAL KIHDBXD. That which 



COLLATERAL OOTBAKOUIHITT, or 
OOLLATXRAL EHrBRSl)— cofUiniMd. 

exists between persons who are derived 
from the same stock or ancestors, however 
remote. Every person wlio is descended 
or propagated from the same stem (i.0., 
from the same male or female lineal an- 
cestor) from which any ottier particular 
person is descended or propagated, and 
who is neither the immediate parent or 
progenitor, nor the progeny of such par- 
ticular person, is properly and aptly de- 
nominated or defined to be a ooUateraZ 
relative. And when any person is the 
collateral relative of any other person, all 
the descendants from such persons, reci- 
procally and respectively, are collateral 
relations. 

COLLATERAL I88TJE. When a pri- 
soner has been tried and convicted, ana he 
then pleads in bar of execution diversity 
of person, t.6., that he is not the same 
person who was attainted, and ^e like; 
this question of fact, whether or not he is 
the same person, is called a collateral 
issue, and a jury is then empanneled to 
try this issue, viz., the identity of his 
person. It is a general rule of evidence, 
that whatever would raise a collateral 
issue is to be excluded, unless, sefMe, the 
case is one in which the collateral issue 
should be settled by way of preliminary to 
the chief issue. 

COLLATERAL WARRAVTT. In alien- 
ating property by deed, there was usually 
a clause m it called the clause of war- 
ranty, whereby the grantor, for himself 
and his heirs, warranted and secured to 
the grantee the estate so granted. This 
warranty was either Uneci or eoUaterai. 
Lineal warrantv was whore the heir de- 
rived, or might by possibility have derived, 
his title to the land warranted, either 
from or through the ancestor who made 
the warranty; as where a father, or an 
elder son in the life of the faUier, released 
to the disseisor of either themselves or the 
grandfather, with warranty, this was lineal 
to the younger son. (hUaieral warranty 
was where the heir's title to the land 
neither was nor could have been derived 
from the warranting ancestor ; as where a 
younger brother released to his father's 
disseisor, with warranty, this wascoUateml 
to the elder brother. 

See also title Wabrantt. 

COLLATION TO A BENEFICE. Ad- 

vowsons are either vresentative, ccUativet or 
donative. (1.) An advowson presentative is 
where the patron has a right of presentation 
to the bishop or ordinary, and moreover to 
demand of him to institute his clerk, if he 
finds him canonically qualified, and this is 
the most usual kind of advowson. (2.) An 
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ftdvowson coUative is where the bishop and 
patron are one and the same person, in 
which case the bishop cannot present to 
liimself, but in the one act of collation, or 
conferring of the benefice, he does all that 
id usually done in presentative advowsons 
by both presentfition and institution. 3. Re- 
garding the advowson donative, gee title 
Adyowson. 

COLLIOSimUlI BOKA DETinfCTI 
(Letters ad). When a person dies intes- 
tate and leayes no representatives or 
creditors to administer, or leaving such 
representatives and creditors, they refuse 
to take out administration, &c., the judge 
of the Court of Probate may commit aid- 
ministration to such discreet person as he 
approves of, or grant him these letters ad 
ooUigendum bona de/uncti (to collect the 
goods of the deceased). Such a grant is 
purely official, and does not constitute him 
executor or administrator, his only business 
being to take care of the goods, and to do 
other acts for the benefit of those who are 
entitled to the property of the deceased. 
See title Administration, Lettebs 

OF. 

COLUBION: See title Shipping. 

COLLUSION. A deceitful agreement or 
compact between two or more persons for 
the one party to bring an action against 
the other for some evil purpose, as to 
defraud a tliird party of his right. Bro. 
tit. Collusion ; Leu TermesdelaLey. As a 
general rule, collusion between the parties 
to an action is fatal to the success of it, 
e.g.j in proceedings for a divorce ; but in 
particular instances it is not so, as in the 
old proceedings for suffering a common 
recovery. 

COLONIES. As a general nile, a colony 
acquired by discovery and occupation is to 
be governed by the laws of England ; and 
if acquired by conquest, then by its own 
laws, so far as thoy nro not contrary to 
morality, and untilthe conqueror sees fit 
to change them. But when the laws of 
England depend upon circumstances that 
are peculiar to England, and which do not 
apply to the colonies also, then these par- 
ticular laws do not hold good in the colo- 
nies, 6.gf., the Law of Mortmain in the 
Island of Grenada. Attorney- General v. 
Stewart, 2 Mer. 143; and see Mayor of 
Lyons v. East India Co., 1 Moo. P. C. C. 
175, as to India. 

OOLOTTB* A technical term used in 
pleading te signify that apparent right of 
the opposite party, the admission of which 
is required in all pleadings, by way of 
confession and avoidance. Of such plead- 
ings it is, as the name imports, of tlieir 



COLOTJB - continued. 

very essence to confess the truth of the 
allegation which they propose to answer or 
avoid, which formerly was done by an in- 
troductory sentence — * True it is thaiy &c.," 
preceding the defence relied upon in 
answer. But though this formal admis- 
sion is now generally abandoned, it is 
still essential that the confession clearly 
appear on the face of the pleading. In 
many places it is absolute and unquedified; 
as, in an action on a covenant, a plea of 
release admits absolutely the execution of 
the covenant and the breach complained 
of; but in some the confession is of a 
qualified kind, or sub modo only. Thus, 
to an action of trespass for taking the 
plaintiff's corq, a plea that the defendant 
was rector, and that the corn was set out 
for tithe, and that he took it as such rector, 
would be a good plea by way of confession 
and avoidance. For tiiough there is no 
direct confesjjion that the defendant took 
the plaintifi'^s com as alleged in the decla- 
mtion, but, on the contrary, an assertion 
of a title to the com in himself yet the 
plea implies that the plaintiff was the ori- 
ginal owner, and entitled against all the 
world, except the defendant. There is, 
therefore, a confession, so far as to admit 
some sort of apparent right or colour of 
claim in the plaintiff, and is therefore 
within the rule laid down by pleaders on 
this subject; that phadings in confession 
a7id avoidance should give colour. The 
colour thus explained, inherent in the 
stmcture of all pleadings in confession and 
avoidance, is termed implied colour^ to dis- 
tinguish it from express colour, which, 
instead of an implied admission, is a direct 
and positive assertion of an apparent title 
in the opposite peirty, introduced into 
pleadings of this nature to satisfy the rulo 
as to confession or admission. This latter 
kind of colour is employed, or used to be 
employed, in cases where the pleader was 
desirous of pleading by way of confession 
and avoidance to a traverse, and the facts 
of his case admitted no sort of title in the 
opposite party, or, in other words, gave no 
implied colour. He then, for the express 
purpose of giving colour, inserted in his 
plea a fictitious allegation of some colour^ 
able hut insufficient title in the plaintifiT, 
which he at the same time avoided by the 
preferable title of the defendant. And in, 
his replication the plaintiff was not allowed 
to traverse the fictitious matter thus sug- 
gested. The practice of giving express 
colour came to be almost entirely confined 
to trespass and trover, and in those ac- 
tions extended to no other piecing than 
the plea. The form adopted in trespass 
to land was to allejge a aefective charter 
of demise, and in tr<^a6s for taking goods. 
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that the defendant delivered the goods to 
a itimDfirer, who delivered them to the 
plaintiff, frran whom the defeudant took 
them. By these allegations a colourable 
or apparent right was given to the plain- 
tiff in both cases, and the pleas were ren- 
dered good, which otherwise would have 
been defective for want of colour (Stephen 
on PL 229, eiteq.; 1 Ch. PL 504 ; 3 Beeves, 
E. L. 438.) But under the G. L. P. Act, 
1852, a. 64, express colour is no lonc^r 
Deceaaajry, and the better opinion is that 
nnder a. 49 of that Act it is abolished. 

OOKBIVATION OF WOBZXSK. The 
(4at 22 Vict c 34, enacts, in explana- 
tion of the Stat. 6 Geo. 4, c. 129, that no 
woikman, by reason merely of his com- 
biaing with other workmen for the purpose 
uf fixing the rate of wages, or for the 
purpose of peaceably and without threat or 
intimiilation dissuading others from work- 
ing with a view to fixing the rate of wages, 
alull be deemed or taken to be gnilt^ of 
the ufienoe of molestation or obstruction ; 
but the Act is not to authorize a workman 
to breaik his contract. See also Trades 
Unions Act, 1871 (34 & 35 Vict. c. 31), and 
Criminal Law Amendment Act; 1871 (H4 
k 35 Vict. c. 32). 

COXMAHDITE : See title Soci^te. 



(jBcdetia oommendata). 
The holding a living or benefice in com- 
mettdam is (where a vacancy occurs) hold- 
ing such living commended by the Crown 
m^ a proper pastor is provided for it. 
This may be temporary for one, two, or 
three years ; or perpetual, being a kind of 
dispensation to avoid the vacancy of the 
living^ and is called a oommenda retinere. 
These commendams are now seldom granted 
except to bishops. 

See also next title. 

OOlOaSHDATOBS. Secular persons on 
whom benefices or church livings are be- 
stowed. They are so called because the 
benefices were commended and intrusted to 
their oversight ; they are not proprietors, 
hot only a kind of trustees. Where the 
bishop is commendatory, the grant is usually 
made to him while he continues bishop 
oi the particular diocese, and not longer, 
the intention of the grant being to augment 
the revenues of the bishopric where it is 
poor. 

See also title Pluralities. 

001E1CI88ABT {commiuariut). In the 
Ecclesiastical Law is a title applied to those 
who exercise spiritual jurisdiction in those 
parts of the diocese which are too far dis- 
tant from the chief city fur the chancellor 
to call the people of the bishop's principal 
contt without occasioning thcui great in- 



OOMKTMIATlY-^eonfintted, 
convenienct>. These officers were ordained 
to supply the bishop's oitico in the distaut 
places of his diocese, or in such parishes as 
were peculiar to the bishop, and were ex- 
empted from the jurisdiction of the arch- 
deacon (Lynde wood's Provin.; Cowel). But 
in more modem times, the conmiissary acts 
generally in relief of the bishop or aroh- 
oishop, and as his officer. 

OOmOBSIOK. In our law is much the 
same as deUgatio with the civilians, and is 
commonly understood to signify the warrant, 
authority, or letters patent, which empower 
men to perform certain acts, or to exercise 
jurisdiction either ordinary or extraordi- 
nary. In its popular sense it frequently 
signifies the persons who act by virtue of 
such an authority. There are various 
sorts of commissions, which will be found 
under the following titles. 

OOMUSSIOKB OF ASSIZE. (Commis- 
sions empowering the judges to sit on the 
circuit, for the purpose of holdhig the 
assizes. 

COHXISSION OF BAKKBUFT. A com- 
mission or authority formerly ^qrantod by 
the Lord Ghuiicellor to such discreet per- 
sons OS ho should think proper, to examine 
the bankrupt in all matters relating to his 
trade and efiects, and to perform various 
other important duties connected with 
bankruptcy matters ; tbese persons were 
thence called commisnoners of bankruptcy, 
and had in most respects the powers and 
privileges of judges in their own Courts. 
But regularly constituted Courts and 
judges in bankruptcy cases have now super- 
seded such commissions and commissioners. 
See title Bankbuftoy. 

COimSSIOH OF CHABITABLE USES. 
A commission issuing out of the Court of 
Chancery to the bishop and others, when 
lands which are given to charitable uses 
have been misemployed, or there is any 
fraud or dispute concerning them, to in- 
quire of and redress the same. 

COMMISSION OF DELBGATEa When 
any sentence was given in any ecclesiastical 
cause by the archbishop, this commission 
under the great seal was directed to certain 
persons, usually lords, bishops, and judges 
of the law, to sit and near an appeal of the 
same to the King in the Court of Chan- 
cery. But latterly the Judicial Committoe 
of the Privy Council has supplied the place 
of this commission ; and the (Jourt of Ap- 
peal will take the place of the Judiciitl 
Committee under the Judicature Act, 1873. 

COMMISSION TO EXAMINE WIT- 
NESSES. When a cause of action arises in 
a foreign country, and the witnesses reside 
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there, or in a cause of action arisiDg in 
England, where the witnesses are abroad or 
are shortly to leave the kingdom ; or if wit- 
nesses residing at home are aged and infirm, 
and therefore cannot come to Court ; in auy 
of these cases a Court of Equity will g^nt 
a eommimim to certain persons to attend 
these witnessss wherever they may reside, 
and to examine them and take down their 
depositions in writing upon the spot, and 
these depositions are then received in 
Court as valid evidence in the cause. 
See also titles Evidenoe ; Witnesses. 

00M1Q88I0K OF LUHAOT. A commis- 
sion issuing out of Chancery authorizing 
certain persona to inquire whether a person 
represented to be a lunatic is so or not, in 
order that, if he is a lunatic, the king may 
have the care of his estate. The masters in 
lunacy at the present day are permanent 
officers appointed to discharge the duties of 
these commissions, under the Lunacy Regu- 
lation Act, 1862 (25 & 26 Vict. c. 86). 

OOXIOBBIOK OF OTEB AND TXB- 

See tide Oteb and Terminer. 



COIOIIBSIOK OF THE PEACE. A com- 
mission from the king under the great seal, 
appointing persons therein named jointly 
and separately justices of the peace. 
See title Justice. 



I IK- 



TO TAKE AHBWEBS W 

S(^UiXi. When a defendant in a suit lived 
more than twenty miles from London, there 
might have been a commimon granted to 
take his answer in the country, where the 
commissioners administered to him the 
usual oath, and then the answer being 
sealed up, either one of the commissioners 
carried it up to Court, or it was sent by a 
messenger, who swore that he received it 
from one of the commissioners, and that 
the same had not been opened or altered 
since he received it. But now such an 
answer may be sworn in the country 
before any solicitor of the Court who is 
appointed a commisbioner to administer 
oaths in Chancery. 



COXXnTEE. An assembly of persons 
to whom matters are referred. A committee 
of the House of Commons is a committee to 
whom a bill after the second reading is 
committed, that is, referred ; and is eimer 
selected by the House in matters of small 
importance, or else upon a bill of conse- 
quence the House resolves itself into a com' 
miUee of the whole house. A committee of 
the whole House is formed of every member ; 
and to form it, the Speaker quits the chair 
(another member being appointed chair- 
man), and the Speaker may in that case 
sit and debate as a private member. In 
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these committees the bill is debated clause 
bv clause, amendments are made, the 
blanks are filled up, and sometimes the bill 
is almost entirely remodelled. After it has 

gone through this committee, it is again 
rought before the House for re-considera- 
tion, after which it is read a third time, and 
then passed or not passed, as the case may 
be. A committee also signifies the person 
or friend to whom the Lord Chancellor 
commits the care of an idiot or lunatic. 

COXKITTEE OF 8TJFFLT. A committee 
of supply is a committee of the House of 
Commons, in which the grants of money 
necessary for the public service are voted, 
after the estimates of the sums required by 
the various public departments have been 
laid before tne House. 

COXXITTEE OF WATS AKD XEAHB. 

This committee is one which follows next 
in order to a committee of supply in the 
financial business of the House of Com- 
mons; and its object is to consider the 
ways and means of raising the supply 
which has previously been granted in the 
other committee. The difference between 
them is that one controls, the other pro- 
vides. 

OOnOTTEE OF WHOLE HOUSE : See 

titie Chairman of Comhittees of the 
WHOLE House. 

OOIOCITTEE OK PBITATE BILI8. The 

difference between a committee on a private 
bill and a committee on a public bill is, 
that while the latter consists of the House 
itself, with a chairman of committees pre- 
siding instead of the Speaker, the former 
consists of a selected number of members 
who sit in a committee room and take evi- 
dence for and against the bill; tiie wit- 
nesses being examined by counsel as in a 
Court of Justice. In the Commons' com- 
mittees on private bills, the public are 
admitted ; but from the Lords' committees 
they are excluded. 

COmOTTEE, SELECT. A select com- 
mittee consists of a certain number of 
members of either House of Parliament, 
appointed to inquire into and report upon 
matters specially referred to them. It is 
called a select committee, as distinguished 
from a committee of the whole house, a 
committee of supply, a committee of ways 
and means, &c.; and it usually conducts 
its proceedings in a separate apartment pro- 
vided for the purpose, and not in the body 
of the House itself. Among the most im- 
portant of this class of conunittees, railway 
committees may be instanced as examples. 

OOmOK, SIGHT OF. Is a right 
which one person who is not the owner has 
of taking some part of the produce of land 
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belonging to another. There are four 
kinds of rights of oonunon, viz. : 
(1.) Common of Pasture, which may be, 
either 
(a.) Appendant (sM that title); or 
(6u) Appnrtenant (bm that title) ; or 
(e.) Pur eau9e da vicinage (fiee that 

title); or 
id.) In Gross (tee that title) ; 
(2.) Common of Piscary, as to which, eee 

title FiBHEBT ; 
(3.) Common of Pstoyers, as to which, 

§ee title Estoyebs ; 
(40 Common of Turbary, as to which, 
see title Tubbabt. 
As a general rule, rights of common are 
acquired in the same manner as easements 
(me that title), yiz., either 
(1.) By grant; or 

(2.) By prescription, which implied a 
grant. 
And the Prescription Act, 2 & 8 Will. 4, 
eu 71, applies to all varieties of rights of 
oommon, for ^e acquisition of which it 
appoints thirty years and sixty ^ears, the 
former conferring a title defeasible other- 
wise than with reference to time, and the 
latter a title defeasible by production of 
written eyidence only. 

Similarly, the remedies for disturbance 
of ft right of common are the same as for 
the denial or obstruction of an easement, 



CI.) Caae, which is substituted for the 
old right of admeasurement ; 

(2.) Abatement; and 

(3.) Bia in Equity, 
Bi^lits of common may be extinguished in 
one or other of the following way* ;— 

(1.) By unity of possession ; 

(2.) By release ; 

(fiJ) By severance; 

(4.) By enfranchisement ; or 

(5.) By inclosure. 

See also titles Affbovehbnt ; Inclo- 

SCBB. 

GOmOV BAX. a plea was so termed, 
which was frequently pleaded by a defend- 
ant in an action of trespass quare daumm 
/regit. In this action, if the plaintiff de- 
clared against the defendant for breaJdng 
hi« close in a certain parish, without other- 
wise particularizing or describing the close, 
and the defendant himself happened to 
have any freehold land in the same parish, 
he frequently affected to mistake the close 
in question for his own, and pleaded what 
was called the common har^ viz., that the 
dose in which the trespass was committed 
wshS his own freehold, which compelled the 
plaintiff to new assign, i.e., to assign his 
cause of complaint over again, alleging 
that he brought his action in respect of a 
trespass conunitted upon a different close 
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from that claimed by the defendant eA his 
own freehold. Now, however, a defendant 
cannot well affect ignorance with regard to 
the real close, as by a rule of Court (Hil. 
Term, 4 Will. 4), the plaintiff is now bound 
to particularixe the dose or place in the de- 
daration by assigning to it its familiar 
name, or by describing it by its abuttals or 
other sufficient description. The above- 
mentioned plea is also called a bar at large 
and a Hank bar. Steph. Plead. 250, 
4th ed. 

COMXOV BXKOH. The Court of Com- 
mon Pleas was formerly so called, because 
the causes of common permmtj i.e., causes 
between subjects only, and in which the 
Crown had no interest, were tried and 
determined in that Court. 

COMXOV UTJUDUHT. The plain 
common meaning of any writing, as appa- 
rent on the face of it, without straining or 
distorting the meaning of the writer. Bar 
to common intendment is an ordinary or 
general bar to the declaration of a plaintiff. 
Co. Litt. 78 ; Cowel. 

OOmOH nrrXHT. *' Certainty in 
pleading has been stated by Lord Coke 
(Co. Litt 303) to be of three sorts, viz., 
certainty to a common intent, to a certain 
intent in general, and to a certain intent in 
every particular. By a common intent, 1 
understand, that when words are used 
which will bear a naiurai sense, and also 
an arlijieiai one, or one to be made by ar- 
gument or inference, the natural sense 
shall prevail, it is simply a rule of construc- 
tion and not of addition. Common intent, 
cannot add to a sentence words which are 
omitted.** Per Buller, J., Dovaeton v. 
Payne 2 H. Bl. 527 ; 2 Smith's L. C. 132. 

OOmOV PUSAS (communia placUa). 
One of the superior Courts of Common Law. 
The proceedings in tiiis Court are the same 
as those in the other Courts of Common 
Law. The Court was fixed at WestmiuHter 
by or in virtue of that provision in Magna 
Carta requiring communia plaeUa to be 
held in some one definite place (aUquo 
certo loco teneantur). 

See also title Courts op Justice. 

COmOV CKBJEAKT. Is a judicial 
officer attached to the corporation of the 
City of London, who assists the recorder 
in disposing of the criminal business at the 
Old Bailey Sessions. 

OOmON TSAVEB8E : See tiUe Tba- 

VBhSE. 

oomnnirs coNciinrx usBm an- 

OLLB. The general council of the realm 
assembled in Parlifrment. Cowel. 
iS^eealso title CouuTS of Jistice. 
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COUXUmK PLAOHA HON TSHENDA 
IK 8CA0GABI0. A writ directed to the 
treasurer and baroDS of the Exchequer, 
forbidding them to hold pleas between 
common persona in that Court; Beg. of 
Writs, 187 ; Cowel. 



OOXXUTAnOK OF 

TiTHBS. 



: See title 



OOMPABIBOir OF EAHS WSinVO : See 

title HAiroWRITIHO. 

COMPAHT: i6^ title Jonrr Stock Ck)x- 

PANT, 

COMPEHBAnOV. In French Law (as 
in Boman Law) is the set-off of English 
Law. See that title. 

OOMPEITBATIOV. In English Law, 
denotes the pecuniary sum awarded under 
railway and other statutes, in payment 
and oompensation of and for lands and 
buildings taken oompulsorily or by agree- 
ment for public purposes. The chief statute 
upon the matter is the Lands Glauses Con- 
solidation Act, 1845 (8 & 9 Vict. o. 18). 

COMFOSmOK WITH OBEDHOBS. As 

well by the Common Law as under the 
Bankruptcy Act, 1869, it is lawful for a 
debtor in embarrassed circumstances to 
come to an arrangement with his creditors 
to pay them so much in the pound, and to 
be released or forgiven by them Uie rest 
The agreement is usually carried out by 
means of a composition deedy but such a 
deed is not requisite by the Common Law, 
there being a sufficient consideration to 
support the arrangement as a simple con- 
tract merely, in the mutual agreement of 
all the creditors in consideration of the 
agreements of the others to assent to the 
composition {SSbree v. Tripp, 15 M. & W. 
23). It is necessary by the Common Law 
that all the creditors should have assented 
to the composition ; but under the Bank- 
ruptcy Act, 1869, a majority in number 
and three-fourths in value may bind the 
minority, see sect. 126. 

See also titles Liquidation; Bank- 

BUPTCfY. 

OOMPOUHDnrO FELOHT, or THEFT- 
BOTE. Where a person has been robbed, 
and he knows the felon, and receives back 
from him his goods that were stolen, or 
some other amends, upon agreement not to 
prosecute, this is a misdemeanour. 
See idso title Adtertiskment. 

001IFB0XI8E OF SUIT. When a suit is 
not carried through to vertlict, or decree, 
or judgment, but the parties agree upon 
certain terms, which include a stay of pro- 
ceedings, they are said to compromise the 
suit A mere doubtfulness of right is a 



C0MFB0MI8E OF SUIT— oonhnti«d. 

sufficient consideration to support a com- 
promise {CaUisheir v. Bieehoff^ieimt L. B. 5 
Q. B. 449). Counsel for the parties may lUso 
compromise a suit without the authority 
and even against the wishes of their clients. 
The parties themselyes may compromise it, 
but without prejudice to their solicitor's 
lien. Wright v. Burrow, 8 C. B. 344. 

OOKFUSGATOBS. Persons who swear 
they believe the oath of another person 
made in defence of his own innocence. Such 
was the case with the* clergy, who, when 
accused of any capital crime, were not only 
required to make oath of their own inno- 
couoe, but also to produce a certain number 
of persons, called oompurgcUorSj to swear 
that tiiey believed the oath of the accused. 
It is a rude form of evidence, the modem 
phase of which is eharaoter-evidence. See 
that title. 

OOMFUTE, BULE TO. In cases where 
the plaintiff had an interlocutory judgment, 
and the amount of damages was a simple 
mutter of calculation, and no evidence was 
required to ascertain the amount, beyond 
what was apparent on the face of the 
pleadings, the Court, instead of putting the 
plaintiff to execute a writ of inquiry, would 
refer it to the master to compute principal 
and interest. This course was usually 
pursued when interlocutory judgment had 
oeen signed in an action on a bill of ex- 
change, or promissory note, or banker's 
cheque. The Courts in the first instance 
granted a rule to shew cause why it should 
nut be referred to the master to compute 
principal and interest, &c., which rule had 
to be served upon the dJefendant, and if 
cause was not shewn the rule was made 
absolute (Bayley's Pr. 221 ; Lush's Pr. 706). 
But, under the present practice, as regu- 
lated by the C. L. P. Act, 1852. in the case 
of judgment by default no rule to compute 
is necessary (s. 92) ; and in actions where 
the plaintiff seeks to recover a debt or 
liquidated demand in monev, judgment by 
de&ult is final (s. 93); while in actions 
in which the amount of damage is sub- 
stantially a matter of calculation, it is not 
necessary to issue a writ of inquiry, but the 
Court or a judge may direct ttiut the 
amount for which final judgment is to be 
signed shall be ascertained by one of the 
masters, who shall indorse his finding on 
the rule or order referring the matter to 
him, and the indorsement is to have the 
effect of a verdict upon a writ of inquiry 
(s. 94). The order of reference is obtained 
upon eummoM, 

COKGLUBIOKTOTHEOOTTHTBT. When 
a party in pleading traverses or denies a 
material fact or allegation advanced by his 
opponent, he usually concludes his plead- 
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ing with an offer that the issue so raised 
may be tried by a jury : this he does by 
stating that he **puts himself upon the 
country;" and a pleading which so con- 
cludes is then said to conclude to the 
country ; and the technical phrase itself is 
tenneda ^ oonefatncm to tibtf counify " 

OOVCOBD {ooTicordia). An agreement 
entered into between two or more persons, 
upon a trespass having been committed, by 
way of amends or satisfaction for the 
trespass. In that species of conyeyanoe 
which was formerly in use, called a fine^ 
the word " concord^ also occurs ; and here it 
siRTiifies an agreement, called the finU con- 
oorduBj between the parties, who are levying 
the fine of lands one to another, how and 
in what manner the lands shall pass ; this 
ooncnrd is usually an acknowledgment 
from the deforciants that the lands in ques- 
tion are the right of the complainant ; and 
from this acknowUdgmenty or recognition of 
right, the party levying the fine is called 
the oognizor, and he to whom it is levied 
the 00^ izee. 

OOHDZKHATIOV XOHZT. The party 
who fails ill a suit or action is sometimes 
said to be condemned in the action, whence 
the damages to which such failure has 
made him liable used to be frequently 
called condemneition money. Thus in pro- 
ceedings to enforce a recognizance by writ 
of Bcire faciat it is laid down that ** these 
persons (the bail) stipulated that if the 
defendant should be condemned in the 
action, he should pay the oondemntUion 
money, or render himself into custody." 

OOVmnOK. in French Law, the fol- 
lowing peculiar distinctions are made : — 

(1.) A condition is casuellef when it de- 
pends on a chance or hazard ; 

(2.) A condition is poieetativef when it 
depends on the accomplishment of some- 
thing which is in the power of the party to 
accomplish ; 

(3.) A condition is mix^s, when it de- 
pends partly on the will of the party and 
partly on the will of others ; 

(4.) A condition is nupeneive, when it is 
the future and uncertain event, or present 
but unknown event, upon which an obliga- 
tion takes or fails to take effect ; 

(5.) A condition is reaolutoire, when it is 
the event which undoes an obligation which 
has already had effect as such. 

OOADITIOHB. At the Common Law, a 
condition, or the benefit of a condition, 
could oidy be reserved to the grantor, 
lessor, or assignor, and his real or per- 
sonal representatives, and not to a stranger ; 
but by the stat. 8 & 9 Vict. o. 106, s. 5, 
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under an indenture executed after the 1st 
of October, 1845, the benefit of a con- 
dition respecting any lands or tenements 
nuiy be taken, ^though the taker thereof 
be not named a party to the same in- 
denture. 

A oondition affecting freehold lands 
must be created, if not by the same deed, 
at all events by a deed executed and deli- 
vered at the same time as the deed which 
creates the estate ; but a oondition affecting 
chattels, rents, annuitieB, and such Uke, 
may be created subsequently to the prin- 
cipal deed. 

And with reference to the breach of con- 
ditions : — 

By the Common Law, no one could 
take advantage by entry of the breach 
of a condition, except persons who were 
])arties or privies in right and represen- 
tation. Therefore, by the Common Law, 
neither privies in law* (a.^., lords claiming 
by escheat) nor grantees and assignees of 
the reversion, could have such advantage 
of it. But by stat. 82 Hen. 8, c. 84, 
grantees and assignees now possess this 
right, whether the grant is of the whole 
or only of a part of the estate of the 
reversion, but not so as to apportion the 
condition ; however, now, by siaX, 22 & 28 
Vict. c. 85, s. 8, such apportionment may 
be made where the reversion is split up 
into parts. 

Even when lands are descendible by 
some rule or custom to a person other 
than the heir by the Common Law, e.g,, in 
gavelkind lands, none but the heir by the 
Common Law may enter for the breach ; 
although after such entry, the customary 
heir or heirs may enter on him, and enjoy 
along with him, if the custom so direct. 
But the right of taking advantage of a 
breach of condition being merely personal 
(1 Pres. Bhep. T. 150), not even the heir 
at Common Law may enter for a condition 
broken in the lifetime of his ancestor. 
See also succeeding titles. 

COHDinOHSyllKPOSSIBLE. In Roman 
Law, a legacy subject to an impossible con- 
dition was valid, and was at once an abso- 
lute bequest ; and this is also the rule as 
to bequests of personal property in English 
Law. Again, in Boman Law, a stipu- 
lation (t.6., contract) subject to an im- 
possible condition was void altogether; 
and this is also the rule of the English 
Law as to such a contract in the general 
case. But a distinction has been taken, 
chiefly upon the words of the contract, 
between a condition which is already im- 
possible, and known to be so to the con- 

* NevertheleM ir the condition were Implied iu Uw, 
privieB in law might take advantage ol tlie breach. 
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traoting parties at the time of their oon- 
traoting (in which case the contract is 
invariaoly void, as being simply foolish), 
and a condition which only subsequently 
to the contract becomes void, or tbe impos- 
sibility of which was unknown to the 
parties at the time of the contract (in 
which latter case the contract may or 
may not, according to the language, be 
and remain binding). Bee Leake on Con- 
tracts, 856. 

OONBinOVS FBSCEDSVT ANB SUB- 
CDBQTJXHT. These may be either prece- 
dent to the vesting of an estate or right of 
action, or svbtequent thereto, and divesting 
the estate or right. 

(a.) Conditions precedent and subsequent 
with reference to estaiee. 

In the construction of personal bequests, 
where the condition is precedent, ami 
there is no limitation over on its non-fol- 
filment, it is sufficient if it is performed 
in substance, when from unavoidable cir- 
cumstances it cannot be fulfilled to the 
letter ; but when there is a limitation 
over of the legacy on non-fulfilment of the 
condition, a strict and literal performance 
is required (1 Wb. Rop. Leg. 769). On the 
other hand, when the condition is sub- 
sequent, then, as being odious, it is con- 
strued with strictness, and to be of any 
avail to defeat an estate (whether vested 
or contingent), it must have been fulfilled 
to the letter (1 Wh. Rop. Leg. 783) : for it 
is only reasonable that before a person is 
deprived of the benefit conferred upon him 
the literal event on which the forfeiture is 
to arise should happen, more especially if 
the benefit is alrenay vested iA enjoyment, 
and it makes no diflerenoe for that matter 
that the condition which is subsequent to 
the one estate is precedent to another, 
either introducing a fresh conditional limi- 
tation, or accelerating a limitation already 
in existence in remainder. 

These principles may be illustrated by a 
reference to conditions of consent to mar- 
riage. Thus, if in the event of a legatee 
marrying without the consent of a trustee 
or executor, the legacy is to go over to 
another person, and eitlier the trustee dies 
before the marriage, and before his consent 
is obtained, or tbe executor renounces, the 
interest of the prior legatee becomes ab- 
eolute, and he or she may marry without 
consent without forfeiting the legacy. 
This is a condition subsequent. Again, if 
a condition which is precedent to some be- 
quest requires the consent of three trustees 
to the marriage of the legatee, and one 
of those trustees dies, tbe approbation of 
the surviving two trustees previously to the 
marriage will be a sutiicient compliance 
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I BEQJJJSST^eoniinued. 

with the condition ; and in such a case, if 
the condition were subsequent, the hap- 
pening of the like event would discharge 
the condition in toto, inasmuch as the 
literal performance was become impossible. 
See 1 Wh. Rop. Leg. 803. 

(6.) Conditions precedent to the vesting 
of a right of action, also, conditions sub- 
sequent divesting the same. 

The right of action is not complete 
without the previous performance, or else 
the remission, of all conditions precedent 
rif any) to the obligation attaching to the 
aefundant ; and therefore it is necessary 
to aver in the declaration a performance 
of all such conditions, or else a sufiicient 
excuse for the non-performance thereof 
{Orafton v. Eastern Counties By. Co., 8 
Exch. 699). By the C. L. P. Act 1852, 
s. 57, it is made lawfiil for the plaintiff or 
defendant in any action to aver p^form- 
ance of conditions precedent generally; 
but this enactment does not relieve him 
from the necessity of averring specifically 
any excuse fur a non-performance thereof, 
and in this specific averment both the 
conditions excui»ed and the excuses of per- 
formance must be averred with particu- 
larity {London Dock Co. v. Sinnott, 8 E. 
& B. 347); but although the discharge 
of an obligation under seal can only be 
effected by a deed under scn^, the dis- 
charge need not be so averred in the 
declaration {Thames Haven Dock Co. v. 
Brymer, 5 £xch. 696). A general aver- 
ment of readiness and willingness to 
perform all conditions precedent is not 
sufficient in the case of a condition pre- 
cedent which requires either performance 
or an excuse from performance {Roberts v. 
BreU, 6 C. B. (N.8.) 611). But where the 
acts to be done on the parts of the plaintiff 
and defendant are ooncurrenty the party 
who sues the otlier for non-performance of 
his part, need only aver a willingness and 
readiness to perform {Morton v. Lamb, 7 
T. R. 125); and the rule is the same with 
respect to agreements under seal {Glaze- 
brook V. Woodroto, 8 T. R. 366). And 
when the declaration sufficiently shews 
that the defendant h&s absolutely inca- 
pacitated himself from performing his part 
of the contract it is not necessary to aver 
either the performance of oonditions pie- 
cedent, or a readiness and willingnc-jS to 
perform the same {Hochster v. De la Tour, 
2 £. & B. 678). Bankruptcy has lieon 
decided to be such an incapacitation in 
the case of a contract for the sale of goo<Is 
to be paid for by instalments {In re Ed- 
wards, ExparU Chalmers, 21 W. R. ]:?8), 
confirmed on appeal to the Lords Justices 
in Chancery. 
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OOHDiTlOHS FBXCEDEHT Aim SUB- 

flBQTJXHT— ixmttnuMl. 
CcmditioDS preoedent or Bubsequent 
lay be void condition*. 
There is, howeyer, a very great dUtinc- 
tioii between r^ property on the one 
hand and personal property on the oilier, 
with reference to the effect of such oon- 
ditions being void; for real property is 
goYemed entirely by the Common Law, 
whereas personal property is largely sab- 
ject to roles derived fram the Roman Civil 
JLaw. Thus, firstly, with reference to real 
property, if a condition in restraint of 
marriage is general and therefore void, 
then, — 

(a.) If the condition is precedent, no 
estate or interest will arise, be- 
cause the estate was only to arise 
upon the fulfilment of the con- 
dition, which is impossible, and 
the Common Law will not, to the 
prejudice of the heir, dispense with 
the fulfilment of the condition; 
but 
(6.) If the condition is subsequent, the 
estate to which it is anuexed will 
become freed from the condition 
and be absolute. 
Secondly, with reference to personal 
estate, if a condition in restraint of mar- 
riage is general and therefore void, then, — 
(a.) If the condition is precedent, the 
bequest will take efiect as if no 
condition had been imposed ; and 
(6.) If the condition is subsequent the 

prior bequest becomes absolute. 
And oy the rules of the Roman Civil 
Law, and the analogous rules of the Eng- 
lish Law derived therefrom, restraints on 
the freedom of marriage are so odious, 
that 

(a.) If the condition is tubtequent, ex- 
pressly or impliedly providing for 
the cesser of the interest in the 
event of marriage, then, even 
although the restraint is partial 
only,— 
{aa.) If there is no bequest over 
in the event of marriage, the 
prior bequest is absolute ; but 
(fib.) If there is a bequest over 
in the event of marriage, the 
prior bequest becomes divested 
in the event of marriage, and 
Ihe property passes to the 
second legatee. 
On the other hand, 
(&.) If the condition is precedent, then, 
even although the restraint is par- 
tial only, — 
(jaa.) If there is no bequest over 
in the event of marriage, the 
legacy is forfeited {Yotrng v. 
Furze, 8 De G. M. & G. 756 ; 



OOHDinOVS FBIOXDSHT AND BUB- 
BB^VUST— continued, 

ted dnbitatur^ see 2 Jarm. 
Wills, 2nded. 37): and 
(56.) If there is a bequest over in 
the event of marriage, the 
prior legacy is forfeited, and 
passes over to the second. 

COHDinOin BXPVOVAHT. It is a 

well established rule of Law, that condi- 
tions or restraints inconsistent with, or 
repugnant to, the estate or interest to 
which they are annexed, are absolutely 
void. Numerous illustrations of the rule 
are furnished in the reported decisions. 
Thus (1.) The power of alienation being 
an incident inseparable from an estate in 
fee simple, it follows that any condition 
aguinst alienation annexed to a convey- 
ance or devise to any one in fee simple is 
absolutely void, whether the condition be 
general, f.6., forbidding alienation alto- 
gether (Co. Litt. 206 b, 228 a), or be par- 
ticular, t .e., forbiddinff alienation in certain 
specified modes, e.g., by mortgage ; and it 
makes no difference if there be a forfeiture 
or executory devise over in case of an at- 
tempt at alienation {Ware v. Conn, 10 
B. & C. 433). The rule is the same, in 
the case of a gift in fee tail with a condi- 
tion annexed to it not to suffer a common 
recovery or fine, or execute any other dis- 
entailing assurance {PierB v. Winn, 1 Vent. 
321). Also, in Bradley v. Peixoto (3 Yes. 
324), in the case of a bequest to A. fur life, 
and at his decease to his executors and ad- 
ministrators, it was held that A. took an 
absolute interest in the legacy, and that 
a condition restraining him from disposing 
of the principal of the legacy, followed by 
a gift over in case he should attempt to 
do so, was inconsistent with the previous 
absolute bequest, and was therefore alto- 
gether void. 

Again (2.) In the case of a devise in 
fee, with a condition that no wife should 
have dower or husband curtesy out of the 
estate devised, the condition would be void 
for repugnancy. 

Again (3.) In the case of a feoffment in 
fee, with a condition excluding females 
from ever taking the inheritance, the con- 
dition would be void for repugnancy. 

Again (4.) In the case of a gift in fee 
to A., with a condition that failing disposi- 
tion thereof by A. in his lifetime (Ross v. 
Boss, 1 J. & W. 154), or so far as such dis- 
position should not extend (Waikins v. 
Williams, 3 Mac. & G. 622), the undisposed 
of principal should devolve in a certain 
specified way, the condition was held void 
for repugnancy, it being an inconsistent 
thing to separate the devolution of pro- 
perty from the property itself. 
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Again, (5.), In the case of an absolute 
bequest or oeyiBe, or other gift to A., with 
a condition that the property given skould 
not be liable to the debts of A., the condi< 
tion would be void for repugnancy. Moeh- 
ford V. Haokman^ 9 Hare, 475. 

Again, ((5.), In the case even of a life or 
other limited interest being given to A., 
with a condition tl.at he is not to anticipate 
the same, the condition would be void for 
repugnancy {Brandon v. Jlohinton^ 18 Ves. 
429) ; for property cannot be given for life 
any more than in fee simple, without the 
power of alienation being incident to the 
gift. And even in tiie case of a female, a 
married woman, such a restraint on antici- 
pation is totally void for repugnancy, 
unless the married woman's interest is her 
own separate estate (tee title Separate 
£8Tate). Nevertheless a proviso determin - 
ing a life interest in property upon the 
bankruptcy of the life-tenant, and carry- 
ing the property over has been held valid 
{Lockyer v. Savage, 2 Stra. 947) ; h fortiori 
such a proviso would be valid in case the 
bankruptcy occurred in the lifetime of the 
testator ( Yamold v. Moorhotue, 1 Russ. & 
Mv. 364), or settlor {Manning v. Chamben, 
1 i)o G. & Sm. 282). 

But while avoiding in that manner all 
general restraints and all conditions which 
are contradictorv to the inherent etssence 
of the gift, the law nevertheless, not only 
permits, but favours, partial or limited re- 
straints. For example, the following 
limited restraints on alienation, and others 
like them, are valid in law : — 

(1.) A condition not to alien in mort- 
main, or to A. or B. in particular; 
and 

(2.) A condition not to alien within a 
limited time. 

On the other hand, a condition not to 
alien excepting to one specified individual 
would be void, as being virtually an un- 
limited or general restraint. Attwater v. 
AUwater, 18 Beav. 330. 

OOHDinOHS, von). Generally, all 
ciinditions that are repugnant to, or in- 
consistent with, the nature of the grant, 
or gift, to which they are annexed are 
void. See title Conditionb RsprGNAKT. 

Similarly, conditions in restraint of 
the cohabitation of man and wife (Wren 
v. Bradley, 2 De G. & Bm. 49), and pro- 
visions having reference to the future 
separation of man and wife (Cartwriglit 
V. CaHwright, 3 De G. M. & G. 982 ; Cock- 
sedqe y. Codcaedge, 14 Sim. 244), are void 
as being contrary to public policy; and 
8i> also, and for the like reason, are con- 
ditions in general restraint of trade : See 

title CONT&ACTS IN REffl'&AIMT OF TbADE. 



COHDinOKS YOU)— continued. 

Similarly repugnant conditions are void, 
as being contrsury to plain common sense, 
which is the spirit and essence of the Com- 
mon Law : See title Repugnant Condi- 
tions. Similarly, conditions for the cesser 
of an estate or interest in real or personal 
property upon alienation or bankruptcy, 
are void, unless in exceptional cases : See 
title Conditions Repugnant. Again, im- 
possible conditions are in general void : 
See title Impossible CoNDmoNS. And with 
reference to the validity of conditions not 
to dispute a will, see title Will. 

COHDmOKAL LIMITATIONS. These 
oonsist in the original limitations or defi- 
nitions of an estate, and not in the deter- 
mination or destruction by means of a 
condition of an estate previously limited. 
They apply both to real estate and to 
personal estate. 

(1.) With reference to real estate. If 
real estate is given to a woman for widow- 
hood (durante viduitate), such a limita- 
tion is good, even if it be not followed by 
any limitation over on her re-marriage, and 
a fortiori if it be followed by such latter 
limitation ; and if real estate is given to a 
woman as long as she shall remain un- 
married (dum sola fuerit), such a limita- 
tion is good (Go. Litt. 42 a) ; although., as 
being (in appearance at least), in general 
restraint of marriage, it would be void as 
a condition subsequent whether followed 
or not by a limitation over. 

(2.) With reference to personal estate. 
The authorities are in favour of the vali- 
dity of such limitations until marriago 
(see Webb v. Grace, 2 Phil. 702; HeaUi 
v. Lewis, 2 De G. M. & G. 954 ; Morley v. 
Bennoldson, 2 Hare, 579) ; from which cases 
it is necessary to distinguish Wren v. 
Bradley (2 l>e G. & Sm. 49), as not being 
a case of conditional limitation, but of void 
condition subsequent. 

Period to which death when mentioned in 
conditional language is to be referred, 

(1.) With reference to personal estate. 

(a.) When penonal estate is given to A. 
absolutely or indefinitely, *'and in case of 
his death," or '* in the event of his death," 
to B., the testator, in the absence of evi- 
dence of a contrary intent, is taken to have 
intended death at some particular period 
(and not death generally), and theretbre, 

{aa.) When the interest given to A. is 
immecQate, and there is no other period to 
which the death can be referred, the death 
is to be referred to soqie period in the lite- 
time of the testator {Schenk v. Agnew, 4 K. 
& J. 405) ; from wMch case are to be dis- 
tinguished, Lord Douglas v. Chalmer (2 
Yes. juD. 500) and cases of that class, in 
which upon the special oircumstanoos the 
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OOHBmOHAL IIMITATIOKa— <»mtd. 

reference wils held to be to death generally. 
The reference of the period of death to tlie 
lifetime of the testator is considered to be 
still more clear, when he uses these words, 
'* and if he should die" or " and in case 
he shonld die." 

(Jbb,) Where the interest given to A. is 
preceded by some particular interest given 
to another, the death is to be referred to 
some period in the lifetime of the latter 
(t.0. of the prior beneficiary*), and it is 
immaterial in this case whether or not the 
death of A. occur antecedently or subse- 
quently to the death of the testator ; and 
generally where any period other than the 
lifetime of the testator can be suggested, 
that period is to be preferred. 

(5.) When personal estate is given to A. 
for life only and not absolutolv, and '* if 
he should die," or " in case he should die,** 
or ^ in the event of his death," &o., to B., 
the death ia not to be referred to any 
period in particular either in the lifetime 
of the testator or not but is to be taken as 
referred to generally ; and so also if only 
the interest or income of a fund is given 
to A. 2 Jarm. WQls, 2nd ed., 633. 

(2.) With reference to real estate. 

(a.) Where by a will executed before 
the Wills Act, 1 Vict. o. 26, real estate is 
given to A., and in case of his death to B., 

{aa^ If the words of reference to death 
are to death simply, then the reference is 
to death generally and not to any parti- 
cular peri^ either within the lifetime of 
the testator or not. 

(56.) If the words of reference to death 
are not to death simply, but to death under 
certain specified circumstances, then the 
reference may be to death generally, al- 
though attempts may be legitimately 
made in certain cases to sliew that the re- 
ference is to some particular period sug- 
gested by the specified circumstances. 
2 Jarm. WUls, 2nd ed., oh. 49. 

(6.) Where by a will executed since the 
Wills Act, 1 Vict. c. 26, real estate is 
given to A., and in case of his death to B., 

(aa.) If the words of reference to death 
are to death simplv, then the reference is* 
to deatii within the lifetime of the tes- 
tator, or, (if there should be any estate 
given to another which is prior to A.s 
estate), then to death within the period 
of the lifetime of the prior beneficiary*, 
and it is immaterial in this case whether 
the death of A. occur antecedently or 
subsequently to the death of the testator. 

(66.) If the words of reference to death 
are not to death simply, but to death under 
certain specified circumstances, then the 
reference may be to death within the life- 

* ''Duration of the prior estate " might probably 
be the more correct expression. 



OOHDinOKAL LIMITATIOVS— eon/d. 

time of the testator, although attempte may 
be legitimately made in certain cases to 
shew that the reference is to some par- 
ticular period suggested by the specified 
ciroumstances. 2 Jarm. Wills, 2nd ed., 
ch. 49. 

OOVSOKATIOK. A technical term, for- 
merly used in the Eloclesiastical Gourte, and 
from them transferred to the Gourt for Di- 
vorce and Matrimonial Oauses, to signify 
forgiving by a husband or wife of a breach, 
on the part of the other, of his or her 
marital duties. The legal effect of which 
forgiving, or eondonaJtion^ is, that the party 
cannot subsequently seek redress for an 
offence already forgiven. For instance, if 
after his knowledge of the wife's adultery 
a husband cohabits with her, such an act 
of condonation bars him from his remedy 
of divorce ; and a wife is equally barred 
who has condoned an act of cruelty on 
the part of the husband. It is an im- 
portant exception, however, to the general 
doctrine of condonation, which is founded 
on a wilbngness to heal the disputes of 
married life, that a subsequent repetition 
of the crime revives the former offence, and 
nullifies the intermediate act of condona- 
tion by the injured party. 

OONSUCT XOHZT. Money paid to a 
witness who has been subpoenaed on a trial, 
sufficient to pay the reasonable expenses of 
going to, staying at, and returning from, 
the place of tnai. These expenses are 
estimated according to the rank of life of 
the party, the state of his health at the 
time, and other similar circumstances. 
Lush*8 Pr. 460. 

COHTESEKQE. In reference to the 
proceedings of Parliament, is a meeting of 
the two Houses for the purpose of con- 
sidering (or conferring upon) any point or 
measure on which they differ. It is con- 
ducted by a few members of each House, 
who are appointed as managers of the con- 
ference. The managers of both Houses 
assemble at a time and place appointed by 
the Lords (whose privilege this is), and 
usually one manager on each side states 
and Argues the case for his own party. 
At all conferences the managers for the 
Upper House are seated, and wear their 
hats, while the Commons' managers stend 
uncovered. Frequently reasons in writing, 
in support of their own view, are fumishetl 
by one set of members to the other. 

CONTESfilON (con/essio). This word, 
in the law, retains ite usual and popular 
signification. Thus, wlien a prisoner is 
indicted of treason, and brought to the 
bar to be arraigned, and the indictment 
being read to him, and the Court demanding 
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COVTEBSIO'S— continued. 
what he can say thereto, he oonfeites the 
offeree and indiotment to he true, or 
pleads not guilty. The word confession 
is also used in civil matters, as where a 
defendant confesses the plaintiffs right of 
action by giving him a cognovit, &c. 
See title Goonovit AcrriONBM . 

OOnEBfllOirAKDAyOIDAVOE. Plead- 
ings in con/esnon and avoidance are those 
in which the party pleading admits or 
confesses, to some extent at least, the truth 
of the allegation he proposes to answer, 
and then stetes matter to avoid the legal 
oonsequence which the other party has 
drawn from it. Of pleas of this nature, 
some are distinguished as pleas in juetifi- 
cation or excuse, others as pleas in discharge. 
The former shew some justifioation or ex- 
cuse of the inatter charged in the declara- 
tion, the latter some discharge or release 
of that matter. The effect of the former, 
therefore, is to shew that the plaintiff 
never had any right of action, because 
the act chargeii was lawful; whilst the 
latter is to shew that, though he once 
had a right of action, it is discharged or 
released b^ some matter subsequent. Of 
those in justification or excuse, the son 
assault demesnCf in an action of trespass 
for assault and battery (wherein the de- 
fendant alleges that the assault complained 
of was committed in self-defenoe against 
the attack of the plaintiff), is an instance ; 
and a common example of those in dis- 
charge b, in an action of covenant, a plea 
of release, wherein the defendant alleges 
that the plaintiff had, after the breach, 
released him from all breaches, &c. This 
division applies to plea^ only, and not to 
replications or subsequent pleadings. Ste- 
phen on PI. 229. 
See title Goloxtb. 

OOHTISCATIOV. See tiUe Pbesb. 

OOmrSIO. in French Law (as in 
Soman Law), is the extinction of a debt 
by the merger of the persons of debtor and 
creditor in one and the same person. 
See title Meboeb. 



OOVTUQAL BIfiHTS, BSernTUTIOV OF. 

Under the stat. 20 & 21 Vict. c. 85, ap- 
plication for this purpose may be made 
to the Oourt by either husband or wife 
upon petition. The adultery of the wife is 
a bar to her obtaining restitution (Hope 
V. H(^pe, 1 S. & T. 94 ; but see Leaver v. 
Leaver, 2 S. & T. 665, Appx. 11). A 
deed of separation is no bar to a suit for 
restitution of conjugal rights (Anquez v. 
Anquez, L. B. 1 P. & M. 176). In case the 
decree is made, a time is fixed within 
which it must be complied with, in order 
that an attachment may issue after that 



OONJITOAL BIGHTS, BEtflTlUTiOV OF 

— continued 

time in case it is not complied with. Cherry 
v. Cherry, 29 L. J. (Mat. Caa.) 441. 

OOHHIYAHCaE : See title Divobce. 

OOKSAHOnnriTY, or KINDBZD. Re- 
lationship by blood, in contradistinction to 
affinity f which is relationship by marriage. 

CONSCIENCE, OOUBTS OF. Oourts of 
conscience, or, as they are otherwise called. 
Courts of Bequest, are Courts constituted by 
Acts of Parliament in the City of London 
and other commercial districts, for the re- 
covery of small debts. They are constituted 
of two aldermen and four common council- 
men, who sit twice a week to hear all 
causes of debt not exceeding the value of 
forty shillings, which they examine in a 
summary way, by the oath of the parties 
or other witnesses, and make such order 
therein as is consonant to equity and good 
conscience. 

OOHSEIL DB FAXULE. In French 
Law. certain acts require the sanction of 
this body. For example, a g^uudian can 
neither accept nor reject an inheritai^ce to 
which the minor has succeeded without its 
authority (Ckxle Nap. 461); nor can he 
accept for the child a nft inter vivos 
without the like authority (Code Nap. 463). 
So also, in bringing or compromising a 
suit on oehalf of the child, or generally in 
compounding clainis, and in numerous per- 
sonal relations, e,g., consent to marriages of 
orphans, the authority of this body is 
necessary. 

CONSEIL JUBICIAIBE. In French 
Law, when a person has been subiected to 
an interdiction on the ground of his insane 
extravagance, but the interdiction is not 
absolute, but limited only, the Court of 
first instance which grants the interdiction, 
appoints a council, with whose assistance 
the party may brin^ or defend actions, or 
compromise same, alienate his estate, make 
or incur loans, and the like. 

CONSENT OF THE GBOWN. In oases 
where the proceedings of Parliament may 
interfere with the rights or prerogatives of 
the Crown, by the provision of any par- 
ticular bill introduced into any branch of 
the Legislature, it is necessary to obtain 
the consent of the Crown before such bill 
can pass through any of its stages. 

CONSEQUENTIAL DAXAOES: See tiUe 
Damages, Speoial. 

C0N8IDEBATI0N. This is one of the 
three particular requisites, or essentials, to 
a simple contract. It is not necessary in 
the case of a contract of record, or by 
specialty. 

See title Contbaot 
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OOBBIBIOST {con»i$U3Tium). Nearly 
the same meaning as prfftonum, or tribnnal. 
The Consistory Court of every diocesan 
bishop is held in their several cathedrals 
for tne trial of all eocledastical causes 
ariang within their respective dioceses. 
The bishop's chancellor or his commissary 
is the Indge, and &om his sentence an 
appeal lies by virtue of the same statute 
to the archbishop of each province respec- 
tively, or to the Dean of Arches, as his 
officer. 

See title Official Principal. 

OOHBOLIBATIOH BTJLE. If several 
actions between the same parties (or 
parties having the identical interests) are 
pending in the same cause (or cause which 
is substantially the same), the Court may 
stay the proceedings in all but one, and 
require the others to follow the event of the 
one. Similarly, if one plaintiff brings 
several actions against the same defendant 
in reapect of matters which he might have 
'united in one action, the Court will re- 
quire him to consolidate them. 2 Arch. 
Pract. 1357. 

OOBHPIEACT. This is a criminal of- 
fence of the degree of a misdemeanour, and 
is punishable with fine or imprisonment, or 
both. It is defined as an agreement be- 
tween two or more per8ons,-H[l.) Falsely 
to charge another with a crime punishable 
by law, either from a malicious or vin- 
dictive motive or feeling towards the party, 
or for the purpose of extorting money from 
him ; or, (2.) Wron^uUy to iigure or pre- 
judice a third person, or any body of men, 
in any other manner ; or, (S.) To commit 
any offence punishable by law ; or, (4.) To 
do any act with intent to prevent the 
oourae of justice ; or, (5.) To effect a legal 
purpose with a corrupt intent, or by im- 
proper means. 

COHSTABUS, The word constable has 
been nid to be derived from the Saxon 
language, and to signify the support of the 
king ; out others have, with greater reason, 
supposed it to be derived from the Latin 
comes stabuU, an officer who among the 
Bomans used to reg^ulate all matt^ of 
chivalry, tilts, tournaments, and feats of 
arms, &c. The Constable of England, or 
Lord High ConstahUf as he was called, was 
an officer of high dignity and importance 
in this realm about the time of Henry YIU. ; 
but since that period the office lias been 
disused in England, except on great and 
0olemn occasions. Ue was then the leader 
of the kind's armies, and had the cogni- 
zance of all matters connected with arms 
and war. He also sometimes exercised 
judicial functions in the Court of Chivalry, 
where he took precedence of the earl mar- 
shal. His jurisdiction is partly now vested 
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in the Court of Admiralty. The constables, 
however, to which we more immediately 
refer now are of two sorts, high constables 
and petty constables,' the former are ap- 
pointed at the Court leets of the franchise 
or hundreds over which they preside, or in 
default of that, by the justices at the 
quarter sessions, and are removable by 
tne same authority that appoints them. 
They have the superintendence and direc- 
tion of all petty constables within their 
district, and are in some measure respon- 
sible for the conduct of these latter. They 
have also the surve3dng of bridges, the 
issuing of precepts concerning the appoint- 
ment of overseers of the poor, of surveyors 
of the highways, of assessors and collectors 
of taxes, &c. The duties of petty con- 
stables are subordinate to those of the high 
constable, and of a less important character. 
There are also Constables of Codies, who 
are governors or keepers of the same, and 
whose office is usually honoraiy. 

See also titles Abbbbt ; {^oliobhak ; 
Warsant. 

00K8T1TUT1OK, CEAEACTXB OF EITO- 
UBH. According to Sir John Fortescue 
fwho was tutor to Henry VI.), the English 
Uovemment is political and not regal, that 
is, limited ana not absolute. Even the 
Kine's prerogatives are given to him only 
for the subiect*s good. According to Mr. 
Hume, on the other hand, the Government 
of England, in its earlier periods, was most 
arbitrary and absolute. 

Certain it is that the prerogative of pur- 
veyance, as regards both Miides of con- 
sumption and labour, had been commuted 
into a right of pre-emption at a reasonable 
price ; that in judicial matters, torture was 
unrecognised by the law, although occasion- 
ally resorted to in fact ; that the rights of 
juries were respected by the Courts of Law, 
although sometimes evaded ; and that illegal 
condemnations upon political charges were 
infrequent Therefore England, compared 
with other countries, was more nearly what 
Fortescue says than Hume; and Hallam 
supports Fortescue's opinion. Hallam, 
moreover, attributes this general character 
of the English constitution to the four 
following causes, namely : — 
(1.) The civil equality of all freemen 

below the rank of the peerage ; 
(2.) The subjection of the peers them- 
selves to the impartial arm of 
justice and taxation ; 
(3.) The passion of the early kings for 
continental conquest, whereby 
they were constantly in want of 
money; and 
(4.) The vigour of the first three Norman 
sovereigns, who effectually re- 
pressed the principles of insubor- 
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'EKQiLOnSL — continued, 

dination aod resistance, which 
were natoral to fendalism. 
At the same time there is some justifica- 
tion for Hame*8 opinion, in the frequent 
interferences of the King's Privy Council 
in matters affecting the liberties and pro- 
perties of the subject; also in the faei 
that the constable and the marshal exer- 
cised a large jurisdiction, which was most 
arbitrary; also in the circumstance that 
the feudal rights of the Grown, namely, 
wardships, ewheats, and forfeitures were 
exercised unsparingly ; also« lastly, in the 
circumstance that the forest jurisdictions, 
although nominally abridged by the 
Charta di Foresta, were still extensive and 
encroaching. It may, therefore, be con- 
cluded that Forte8Cue*s opinion is more 
flattering than true, and that Hume's 
opinion is slightly overdrawn the other 
way. 

00A8T1TUT10V, OBOWTU OF. The 

English constitution, unlike the American 
one, was not made, but grew ; and the 
following stages in its growth are roughly 
distinguishable : — 

(1.) The reign of Henry HI., in which 
three points were established, namely — 
(a.) The Commons' right to participate 

in taxation ; 
(&.) The Commons' right to participate 

in legitlaium ; and 
(c.) The Commons* right to control the 

applieaiionof tupplies. 
(2.) The reign of Edward III., in which 
three points were established, namely — 
(a.) The Commons' right to participate 

in taxation ; 
(&.) The Commons* right to participate 

in legislation; and 
(c.)The dommons* right to inquire 
into pubiio abutetf and to impeach 
puhUe minittere ; 
(3.) The reigns of Henry IV., V., and 
YI. (Lancastrian line), in which seven 
points were established, namely — 
(a.) The Commons' exclusive right in 

matters of taxation; 
(5.) Tbe Commons* right to appropriate 

the eupplies ; 
(o.) The Commons' right to make grants 
of supplies conditional upon re* 
dreas of grievances ; 
((2.) The Commons' right to partici- 
pate in legidaiion ; 
(e.) The Commons' right to control the 

administration ; 
(/.) The Commons' right to impecuih 

pubUc ministers ; and 
(j^.) The Commons' rights of privilege, 
namelv — 
(aa,) Freedom of speech in Parlia- 
ment; 
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(&&.) Freedom from arrest during Par- 
liament ; 

(o0.) Hight of decision upon election 
returns. 

00H8ITL. This is an officer of a oom- 
mereial character, appointed by the dif- 
ferent states to watch over the mercantile 
interests of the appointing state, and of its 
subjects in foreign countries. There are 
usually a number of consuls in every mari- 
time country, and they aie usually subject 
to a chief consul, who is called the consul- 
general. A consul is not a public minititer, 
nor entitled to the immunities of such ; but 
in the absence of an ambassador or chargi 
d'affaires, a consul-general mav act as 
temporary minister, and as such. serMe, 
he is entitled for the time to these inmiu- 
nities, and to that position. Tuson on 
Consuls. 

OOH8T7LTATIOK {conmiUalio), When a 
party to a suit in one of the inferior Courts* 
has obtained a writ of prohibition from one 
of the superior Courts from pitx;eeding 
further in thu matter, and if sucn superior 
Court shall finally, after demurrer and 
argument, be of opinion tliat there was no 
competent ground for having so restrained 
such inferior jurisdiction, then judgment 
shall be given against him who applied for 
the prohibition in the superior Court, and a 
writ of consultation shall be awarded ; so 
called because, upon consultation and de- 
liberation hatl, the judges find the prohibi- 
tion to be ill founded, and therefore by this 
writ they return the cause to its original 
jurisdiction to be there determined in the 
inferior Court. 

OOHTEMFT OF COTJET. This consists 
in any refusal to obey an order or process 
of the Court, or in offending against par- 
ticular statutes, the contravention of which 
is thereby declared to be a contempt of 
Court ; or in interfering with and violating 
the known and well-ascertained rules of the 
Court, e.g., of the Court of Chancery, re- 
garding the custody or marriage of its 
wards ; and also in certain offences of a 
vague kind, but which are generally cal- 
culated to prejudice the Court in its trial 
of the action, or in the regard of the people 
for it. See the true nature of the offence 
stated in the Queen v. Castro (L. B. 9 Q. B. 
219). Every Court has, subject to the con- 
trol of the Court of Queen's Bench, inhe- 
rent power to punish for a contempt of 
Court, by whomsoever committed, and the 
offender may be committed without war- 
rant. In re W%U(m, 7 Q. B. 984. 



OONTENXimrr. TMs word will bo 
bettor understood by giving an example of 
its use, than by attempting to define it. 
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especially as writen are not agreed upon 
the meaning of the word. ** No man shall 
have a larger amercement imposed upon 
him than his circumstances or personal 
estate will bear : saving to the landholder 
his contenement, or land ; to the trader his 
merchandize, and to the countryman his 
wainage, or team, and instruments of hus- 
bandry.*' It would appear from the above 
that the word eonienemeni signifies means 
of tnipport, t.6., the lands, tenements, and 
appurtenances are the same to tlie land- 
holder as the merchandize is to the mer- 
chant, or his wainage to the waggoner. 
Blount; 8pelm. 

OOITEHTIOirS JUSISDICmOV. The 
litigious proceedings in Ecclesiastical 
Courts are sometimes said to belong to its 
oontetUiout jurisdiction, in contradistinction 
to what is called its voluntary jurisdiction, 
which is exercised in the granting of 
licences, probates of wills, dispensations, 
faculties, &c. See also Tristram's book on 
the Court of Probate, which is subdivided 
into tlie Non-contentious and the Conten- 
tious Jurisdictions of the Court. 

GOaxihuAVGE. Anciently the parties 
to an action, or their attorneys for them, 
used to appear in open Court ; the plaintiff's 
advocate stated his cause of complaint viva 
voce ; the defendant's advocate his g^round 
of defence ; plaintiffs advocate replied ; 
and the altercation continued till the two 
parties came to contradict one another, or, 
as it was termed, to an issue. If this issue 
was upon a point of law, the judges decided 
it : if upon a point of fact, it was tried by 
a jury, or by one of the other modes whfch 
prevailed at that period. While this was 
going on the officers of the Court, who sat at 
the feet of the judges, took a written minute 
of the proceedings on a parchment roll, 
which was called the record^ and was pre- 
served as the official history of the suit, 
and that alone, the correctness of which 
oonld be afterwards recognised and de- 
pended on, was the only evidence of the 
matters stated there, and the Court would 
not allow it to be contradicted. As the 
proceedings generally occupied more days 
than one, the Court used to adjourn them 
from time to time ; if these adjournments, 
which were called oontinuanoes, were not 
made, the suit was at an end, since there 
was no period at which either party had a 
right again to call the Court's attention to 
it ; and if the continuancey though made, 
were not entered on the record, the suit 
was equally at an end, since the record was 
the only evidence the Court would admit 
of the fact of the continuance In such a 
case thetaction was said to be dis-conlintied. 
And latterly when a cause was put down 
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in the list of causes to be tried at a certain 
time, and from some cause or other it was 
not then tried, but was adjourned, a minute 
of such adjoomment was entered on the 
record, which was technically termed en- 
tering a continuance, because such entiT 
signified tliat the caube was not yet finished, 
but continued pending. This practice of 
entering continuances was, however, abol- 
ished by r. 31. T. T.. 1853. 

COHTUIITAHIX) (by continuing). In 
trespasses of a permanent nature, where 
the injury is continually renewed (as by 
spoiling or consuming the herbage witn 
the defendant's cattle) the declaration may 
allege the injury to have been committed 
by continuation from one given day to 
another, which is called laying the action 
with a continuando, and the plaintiff shall 
not then be compelled to bring separate 
actions for every day's separate injury. 
2 Boll. Abr. 545. 

CONTKAIHTE PAB C0BP8. In French 
law, is the civil process of arrest of the 
person, which is imposed upon vendors 
falsely representing their property to bo 
unincumbered, or upon persons mortgaging 
property which they are aware does not 
belong to them, and iu other cases of a 
moral heinousness. 

GOKTIIACTB. There are three classes of 
contracts : — 

(1.) Beoord. 

(2.) Specialty. 

(3.) Simple. 

I. Contracts of record, wliich are really 
only judgments, possess the following 
characteristics : — 

(1.) They merge all other contracts or 
grounds of action 

(2.) They have the effect of ati estoppel ; 

(3.) They require no consideration ; and, 

(4.) They used to bind the land of the 
judgment debtor, but since 1 864 
they do not. 

n. Specialty contracts, which are really 
only agreements by deed, possess the fol- 
lowing characteristics : — 

(1.) Thev merge all simple contracts or 
other grounds of action ; 

(2.) They have the effect of an estoppel ; 

(3.) They require no consideration ; and 

(4.) They may be made to bind the land 
by binding the heir. 

Specialty contracts, although they estop 
tlie parties, may be avoided on tlie g^uiid 
of fraud or illegality : thus in CcHins v. 
Blantem (2 Wils. 341) the defendiint had 
covenanted by deed to pay tlie plaintiff 
£700, and having refused to do so the 
plaintiff' sued him upon the covenant ; the 
defeadiint pleaded that the bond was given 

G 
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as part of a scheme for stifling a criminal 
prosecution; this plea was held to he a 
good defence. 

Specialty contracts may he discharged 
in two ways — 
(1.) By performance ; 
(2.) By another specialty suhstitnted for 
tliem, hut not hy any mere simple 
contract. 
Thus : if a man has covenanted to repair or 
to huild a house he can only be discharged 
by doing the thing, or else by anotlier Sued 
releasing him. l?hi<i rule is without ex- 
ception where the covenant has not yet been 
broken (i.e^ before breach of covenant), 
but after breach there is one exception, and 
that is where an uncertain sum of money 
is to be got as damages for the breach. 
Blake" % Case, 6 Rep. 43 b. 

III. Simple contracts. To every simple 
contract there are the three following 
general or abstract requisites : — 

(1.) Certainty in the terms of the contract ; 
(2.) Assent of both parties to it {assensus 

ad idem) ; and 
(3.) Mutualitv of obligation. 
To every simple contract there are also 
tlie three following paWicular requisites : — 
(1.) Requebt; 
(2.) Consideration; and 
(3.) Promise. 
Whence the lollowing distinction, viz. : — 

I. Where the ooubideration is executory, 
i.e., in the case of executory contracts, the 
request and also the promise are impUed 
by law, although, of course, both or ei^er 
of them may be express, 

IL Where the consideration is executed^ 
t.e., in the case of executed contracts, — 
There are two classes of oases, viz. : — 
(1.) The acceptance of an executed con- 
sideration which was not moved 
by a previous request; and 
(2.) A consideration executed on request. 
As to the former of these two subdivi- 
sions, the former is invariably obligatory (see 
title Ratification) ; but as to Sie second 
subdivision, the following varieties present 
themselves, viz. : — 
(a.) Where the plaintiff has been legally 
compeiUed to pay what the defen- 
dant was legally compellable to pay, 
e.g., A. was surety for B. for £500 
owing, by B. to C; C. compelled 
A. to pay ; then A. brought his 
action against B. to be repaid. 
Here the request and the promise 
are both implied in law ; 
(b.) When the plaintiff has voluntarily 
paid what the defendant was 
legally compellable to pay, and the 
defendant afterwards promises to 
repay the plaintiff, e,g., A. owes 
B £50, and C, to oblige A., pays 
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the £50 to B. for him, then A. 
promises to repay C. Here the 
request to pay is implied in law, 
but the promise is not ; and 
(c.) When the plaintiff has voiuntarily 
paid what the defendant was 
inora%, butnot kf^oHy compellable 
to pay, e.g.^ A. owes B. £50 on an 
iinmonil debt, and C, to oblige A., 
pays it ; then A. afterwards pro- 
mises to repay C. Here the re- 
quest to pay is not implied, and 
the promise to repay is without a 
legul consideration. 
In every contract privity is an essential 
requisite to any one suing on it ; in other 
words, no person can take advantage of the 
consideration in a contract excepting the 
party from whom the consideration has 
moved, which means that no person can 
sue on a contract excepting the parties to 
it; and this is what is understood by privity. 
An example of the absence of privity is 
the following ; — A. gives £50 to his servant 
to pay a tradesman's debt ; the tradesman 
knowing of it sues tlie servant for money 
had and received to the tradesman's use 
(Baron v. Husband, 4 B. & Ad. 611); in 
this case the tradesman lost his action for 
want of privity between him and the 
servant. 

OONTBAGTS DT BESTRAIHT OF 
TSASB. All such contracts as a general 
rule are void, because they are agiiinst 

£ublic policy (MUchel v. Meynolds 1 8m. 
I. C. 356). But such contracts are allowed 
to be good where the restraint is limited to 
a -particular time, or to a pttrticular locality, 
and when a valuable consideration has been 
given for them. 

The requisites to a valid contract in 

restraint of trade are two, viz. i — 

(1.) That the restraint be limited either 

in time or in locality, or in 

both; and 

(2.) That a valuable consideration should 

have been paid for the restraint. 
What shall be reasonable in point of 
time or locality varies with the nature of 
the business. 

And generally, the restraint is only 
allowed so far as is necessary to protect 
the trader. 

COKTSAT. In French Law, contracts 
are of the following varieties: — 

(1.) B%UUer(il,or synaUagmatiquey where 

each party is bound to the other 

to do what is just and proper ; or 
(2.) Unitateral^ where the one side only 

is bound ; or 
(3.) Commutatifj where one does to the 

other something which is sup- 
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posed to be an equivalent for what 

the other does to him ; or 
(4.) AUatoire^ where the consideration 

for the act of the one is a mere 

chance; or 
(5.) CofUrat de hien/ai$ance^ where the 

onH party prooores to the other 

a purely gratuitous beneAt ; or 
(6.) dmtrat a litre onereux, where each 

party is bound under some duty 

to the other. 

OOBTBlbuxIOV. It is a rule of law, 
that all perbonB in the nature of co-sureties 
for the debt of another shall directly (as in 
Roman Law) or indirectly (as in English 
Iaw) bear their proper share of the liability, 
so fisu- as regardB the mutual relief of each 
other, and depend for their individual re- 
imbursement upon their action against the 
principal debtor. The remedy of a co- 
Mirety a^inst his co-surt* ty is said to be 
for Contribution ; that against the principal 
debtor is said to be for Be-coupment («e0 
title Subett). It is likewise a rule of 
law, that there is no contribution between 
tcroitgdoers, Merrytoeaiher v. A^tzan, 8 T. 
B. 186. 

OOHVSHTICLS ACT : See title Statutk 
Ecclesiastical. 

GOVYEVnOV. The nxwt general name 
for Oiffreemsnl, 

OOH VEHTiOK PATlTiTA¥EHT, ACTS 
OF. The matters to be provided for by 
this parliament (which assembled in 1660; 
were the following : — 

(1.) An indemnity for the past ; 

(:f .) The restoration of the church ; 

(8.) The settlement of the revenue ; and 

(4.) The repeal of the late obnoxious 
statutes. 

With reference to the first of these four 
matters, Charles II., by his declaration from 
Breda, had offered an indemiiitv to aU 
peraafns who had been concerned in the 
late irregular proceedings, with the ezoep- 
tion only of his fiithei^s regicides ; and 
this promised indemnity was endeavoured 
to be secured by ** The Act of Indemnity 
and Oblivion/* which Act excepted, how- 
ever, not only those who had signed the 
deetn-warrant against Charles I., but also 
all those who had sat when sentence was 
ptronoimoed against that king, together 
with several others. 

With reference to the second of these 
four matters, Episcopalianism was restored 
as the national religion, and with it the 
bishops were reinstated in the House of 
Liords. The lands, also, of the church, 
whieh had been confiscated, and some of 
them even sold to purchasers from the 
state, were also restored to the church, and 
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— continued, 
no compensation given to the purchasers 
who were deprived of them. The dis- 
possessed clergy who survived at the Re- 
storation were restored to their former 
livings or to fresh benefices, so far as such 
restoration could be carried out without 
dispossession of the then existing incum- 
bents, who wt^re allowed to remain in 
possession if willing to conform. 

With refert noe tu the third of those four 
matters, military tenures were abolished, 
and with them the revenue derived by the 
Crown from aids, wardships, &o. ; and, in 
lieu thereof the excise was given to the 
crown 

With referen(*e to the fourth of these four 
matters, tlie militia was replaced under the 
sole command of the king ; the Triennial 
Act of 164 1 was repealed ; and the follow- 
ing Acts of an ecclesiastical character were 
parsed :— The Corporation Act, the Act of 
Uniformitv, the Act against (}onventicles, 
und tlie Five Mile Act. 

COHVSHTUAL OHUXCH. A church 
consisting of tegular clerks professing some 
order of religion, or of a dean and chapter, 
or other such society of ecclesiastics. Co wel. 

C0JIVEU8I0V. ' This word has two sig- 
nifications in law. (1.) In the action of 
trover, in which it is the gist of that action, 
it denotes the appropriating by the de- 
fendant to his own use of the goods of the 
plaintiff, in a manner short of criminal ; 
the appropriation consisting substantially 
in the negative act of withholding tlieni 
from the plaintiff, upon his demand ; (2.) In 
Equity it denotes the notional altenitiou 
of land into money, or of money into land, 
in accordance with a direction to that 
effect of a testator or settlor, and in pur- 
suance of the equitable doctrine that what 
is agreed or imperatively directed to be 
done is already done, or as good as done. 
As a consequence of this doctrine, it has 
been held — 

(I.) That lands directed to be converted 
into money for certain purposes, some of 
which fail, descend, in the case of the di- 
rection being contained in a will, to the 
heir-at-law of the testator (^eXtroyd v. Smith" 
ton, 1 Bro. C. C. 503) ; and, in case of his 
death, to his next of kin (Smith v. CUuAon^ 
4 Maddox, 492); but that, in the case 
of the direction being contained in a detd, 
the rule is just the reverse ; and 

(2.) That money directed to be con- 
verted into land for certain purposes, some 
of which foil, goes, in the case of the 
direction being contained in a will, to the 
executor of the testator {Cogan v. Steventi, 
1 Beav. 492, u.) ; and, in the ca^e of his 
death, to his executor (Reynuldn v. Godlee, 

G 2 
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1 Johns. 536) ; but that, in the case of the 
direction being contained in a deed, the 
rule is just the reverse. 

Where the purposes for which the con- 
version was to take place totaUy fail, the 
property is regarded as being what it 
actually is, and the doctrine of conversion 
is in that case excluded. 

See also title Bkoonvxbsion. 

OOirVETAHOIS. These, which an- 
ciently were called ABewancm^ are in- 
strumento under seal, whereby lands Nre 
conveyed or assured from the vendor to the 
vendee, so as to vest in the latter such an 
estate as the vendor has io himself to con- 
vey or assure, and as the words of limitation 
in the deed limit or mark out. 

Conveyances arrange themselves under 
two great classes, viz., — 

I. Conveyances at the Common Law, and 
hereunder, — 

(1.) Feoffments; 

(2.) Gifts; 

(8.) Grants; 

(4.) Bargains and sales ; 

(5.) Leases; 

(6.) Exchanges; 

(7.) Partitions; 

(8.) Releases; 

(9.) Confirmations; 
(10.) Surrenders; 
(11.) Assignments; 
(12.) Defeasances; and 
(13.) Disclaimers. 

II. Statutory Conveyances, and here- 
under, — ' 

A. Conveyances operating under the 

Statute of Uses, ami hereunder, — 
(1.) Covenants to stand seiBed ; 
(2.) Deeds of lease and release ; 
(3.) Deeds leading or declaring the 

uses; 
(4.) Deeds of reyocation of uses ; 
(5.) Deeds of appointment under 

powers; and generally 
(6.) Any Common Law conveyance 

made to uses. 

B. Conveyances under statutes other 

than the Statute of Uses, and 
hereunder, — 
(1.) Release under 4 Vict. o. 21 ; 
(2.) Grant under 8 & 9 Vict. c. 106 ; 
(3.) Disentailing assurances under 3 ft 

4 WUI. 4, c. 74 ; 
(4.) Assurances of married women 
under 3 ft 4 Will. 4, c. 74 ; and 
(5.) Conveyances and leases (concise 
forms) under 8 & 9 Vict. o. 
119, and other subsequent sta- 
tutes. 
Again, of deeds which operate under the 
Statute of Uses, there is this further 
division, namely, — 
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I. Deeds operating without transmuta- 
tion of possession, and hereunder, — 

(1.) Bargain and sale ; 

(2.) Covenant to stand seised, &c., 
the statute itself effecting the alteration in 
the legal seisin ; and 

II. Deeds operating with transmutation 
of possession, and hereunder, — 

(1.) Deeds leading or decLiring the uses ; 

(2.) Feoffment to uses, &c., 
the legal seisin being first transferred by a 
Common Law assurance before the statute 
operates to effect a second transfer. 

I. Conveyances at Common Law, and 
hereunder the following, — 

(1.) FeojfmenL This was the most an- 
cient form of conveyance applicable to 
corporeal hereditaments. It consisted of 
two parts, viz.. — 

(a.) The limitation of the estate intended 
for the feoffee ; and 

(6.) The livery of seisin. 

First The limitation of the estate. This 
consisted in defining by the customary 
words of limitation the estate which wad 
intended to be given to the feoffee. Origi- 
nally, it sufficed to pronounce these solemn 
words orally in the presence and hearing of 
witnesses and of the feoffee; and although 
a deed or writing may have been (as in 
fact it was) occasionally used for that pur- 
pose, the same was unnecessary. However, 
by the stat. 29 Car. 2, c 3 (Statute of 
Frauds), s. 1, it was enacted tliat all leased, 
estates, interedts of ireehold or term of 
years, or any uncorttdn interest in mes- 
suages, manors, lands, tenements or here- 
ditaments, made or created by livery of' 
seisin only, or by parol, cand not put in 
writing and signed by the parties so making 
or creating the same, or their agents there- 
unto lawfully authorized in writing, should 
have the force and effect of leases or estates 
at will only, and no greater force and 
effect ; the only exception being that leases 
for a term not exceeding three years from 
the making thereof were to be good, 
although made by parol without writing, 
provided they reserved a rent of two-thirds 
at least of the full improved value. And 
now, by the stat. 8 & 9 Vict. o. 106, s. 3, it 
is enacted that no feoffment otlier than 
a feoffment made under a custom by an 
infant, shall be valid unless made by 
deed. So powerful was the efficaey of the 
feoffment that it frequently operated by 
wrong, whence also it was called a tortious 
conveyance, passine to the feoffee the full 
estate marked out by the words of limita- 
tion, although that should be in excess of 
the estate which the feoffor had in himself 
to grant. But by the stot. 8 & 9 Vict. c. 106, 
s. 3, the feoffment was deprived of this 
tortious effect, and was i^uced to the 
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IfcTel of an innooerU ooDveyance. Even 
feoffments made by idiotd and lunatics were 
valid until the same were avoided, which 
might never be ; and an infant's feoffment 
of gavelkind lands is absolutely valid, pro- 
vided he he of the age of fifteen years. 

Secondly, the livery of seisin. The 
seisin was the feudal possession; and a 
transfer of the land aooompanied with 
seisin was the transfer of an estate carry- 
ing the seisin with it. Livery of seisin was 
of two kinds,— either 

(1.) Livery in deed ; or 

(2.) Livery in law. See tiieee titles. 

No deed of feoffment was complete, or to 
the present day is complete, unletM the same 
has been followed with livery of seisin ; and 
as a convenient mode of evidencing the 
feci of such livery having been made, it is 
usual to indorse upon the deed whicii con* 
tains the limitations a notice to the effect 
that the seisin was delivered at a certain 
place, day, and hour. 

The feoffment, strictly speaking, was the 
proper form of conveyance of an estate in 
fee simple absolute or determinable ; if it 
was used to pass a fee tail, it was more 
properly termed a g^ft (jsee tliat title), and if 
it was used to pass a life estate, it was more 
properly termed a lease (<«0 that title.) 

When a particular estate, whether for 
years or of freehold, and a freehold re- 
mainder are created together de now out of 
a oorporeal hereditament in possession, 
the livery whidi is given to the tenant of 
the particular estate in possession enures 
to the remainderman ; on the other hand, 
when an estate is created afterwards, ex- 
pectant on a lease for years then in being, 
the livery must not be made to tiie lessee 
for years, but to the remainderman himself 
with the consent of the lessee for years. Of 
eonrse, no such remainder created after- 
wards can be expectant on a lease for life, 
or estate of fireehold. 

The feoffment was a conveyance of very 
powerful efficacy. Thus, by reason of the 
entry and Uvery of seisin, it clears all dis- 
seisins, abatements, intrnsions, and other 
wrongful or defeasible estates, when the 
entry of the feoffor is lawful; and it not 
only passes the present estate of the feoffor, 
hot bars him of all present and future 
ri^ht and possibility of right to the thing 
which Ib so conveyed ; insomuch that if he 
has divers estates all of them pass by the 
feoffment , and if he has any interest, rent, 
ocHumon, condition, power, or contingent 
naeor benefit in, to, or out of the land, it is 
eztinguished by the feoffment; and the 
feoffinent destroys also all contingent re- 
mainders in strangers, if supported only by 
an estate of freehold in the feoffor. And 
prior to the Act 8 & i) Vict. o. 106,. s. 4, it 
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had a tortious operation so as to pass even 
a larger estate than the feoffor had in him 
to pass. 

(2.) Gift. — ^This was the form of oonvey- 
anoe properly applicable to an estate tail ; 
whence the person creating the estate tail 
is termed the donor, and the person taking 
it ttie donee. It required livery of seisin 
to make it effectual. 

(3.) OranL — This was tlie distinctiye 
mode of conveyance of an incorporeal here- 
ditament, which however must have been in 
existence at the date of the grant, and not 
created by the grant. 

(4.) Bargain and Sale. — ^This form of 
conveyance was applicable not only to cor- 
poreal but also to incorporeal hereditaments 
in actual exlBtenoe. It required to be for 
money, or money's worth, and not for 
natural love and affection merely. All 
persons having an estate of freehold miglit 
convey by means of it, but not a mere term, 
or for years. The enrolment of a bargain 
and sale, if made within the proper time 
relates back to the execution of ttie deed, 
and any intervening alienation or charge 
by the bargainor would therefore be void, 
but such an alienation or charge by the 
bargainee would be good when the bargain 
and sale was afterwards perfected by en- 
rolment. Inrolment was first rendered 
necessary by the Statute of Inrolments 
(27 Hen. 8, c. 16), but only when the bar- 
gain and sale was for an estate of freehold. 

(5.) Lease, including Umierleaee. — A 
lease is prunerly a conveyance < uubject to 
rent) of Letnas or tenements made for lite, 
for years, or at will, but always for a leas 
estate than the lessor has in the premises ; 
and similarly an underlease lb a lea»e made 
by the leesee for a less period than the 
period of his own lease. 

Sometimes, what purports in its lan- 
guage to be only an agreement for a lease 
is, in reality, an actual lease ; for if there 
are words of present demise and an ap- 
parent intent to the effect of these words, 
then the deed is an actual lease, notwith- 
standing the words are '* agrees to let," 
and allusion is made to a lesse to be exe- 
cuted at some future date. Poole v. Bentley^ 
12 East, 168 ; Doe d. PhiUip v. Benjamin, 
9 Ad. & El. 644. 

By the Oommon Law, a tenant for life 
(except under a power) cannot make a lease 
for a longer period than that of his own 
life; and a lease grunted by him for a 
longer period is as to the excess absolutely 
void as against the remainderman or rever- 
sioner. When the tenant for life and the 
remainderman or reversioner unite in 
making a lease, the lease is considered 
during the life of the tenant for life as his 
lease, and as the oonfirmation thereof by 
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the remaioderman or reversioner; and after 
the death of the tenant for life as the lease 
of the remainderman or reversioner, and 
tiie coDilrmatiou of the tenant for life. 800 
also title Ministerial Powbbs of Tenant 
FOR Life. 

By the CJommon Law, a tenant in tail 
could not, without a fine or recovery, make 
any lease binding on the issue in tail, or 
remainderman, or reversioner; and if a 
hiuband seised Jure uxorU made a lease of 
the wifo's land, whether she joined in it or 
not, the lease was only good during the 
joint lives of the husband and wife and the 
life of the husband surviving her, and was 
voidable Cal though not void) if the wife 
survived. But see title Ministerial 
Powers of Tenant in Tail. 

(6.) ExeJiange. — ^This is a oonveyance, or 
. group of oonveyanced whereby two persons 
or classes of persons holding property. in 
common, divest tiiemselves respectively of 
their estates in favour of the other perbon, 
or cla^s, and in lieu thereof respectively 
take the property of the other. There are 
five requisites by the Common I aw to the 
validity of an exchange, that is tu say : 
(1.) The two properties must be of the 

same quality ; 
(2.) The properties exchanged must be 

of the same quantity ; 
(3.) The word <* exchange" must be 

used; 
(4.) Entry is re<}uisite, although not 

livery of seisin ; and 
(5.) Writing since 29 Oar. 2, c. 3, and a 
deed since 8 & 9 Vict. o. 106, 
s. 3. 
The word "^ exchange " used to raise an 
implied warranty of title ; und in case of 
the title being displaced either in whole or 
in part by an elder title, the exchanging 
party who was evicted used to have the 
right to re-enter upon the lands which he 
b^ given in exchange, — aright which be- 
longed to himself and his heirs only, not 
also to his alienees. Any alienation by 
either exchanging person deprived him of 
the right of re-entering, although it left the 
other the right of re-entering upon the 
lands even when in the hands of the 
alienee. But since the stat. 8 & 9 Yict. o. 
106, this effect has been taken from the 
exchange. 

(7.) Fartition, — ^This is a conveyance by 
which two or more joint tenants, co-par- 
ceners, tenants in common, or heirs in 
gavelkind, divide the property so as to 
give tu each a distinct part, to be held in 
severalty. The arrangement to sever may 
be the result of agreement, in which case it 
is said to be Voluntary, or the result of a 
decree of the Court of Chancery, in which 
case it is said to be Compultory. In either 
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case, the same conveyances are necessary ; 
and for fietcilitating the execution of which 
the Trustee Act, 1850, s. 30, enables the 
Court of Chancery to declare the interests 
of unborn persons, and also to declare any 
particular persons trustees of the lands. 
And by the sUt. 31 & 32 Vict. c.40, a sale 
may be directed in lieu of partition. 

The modes of effecting a partition are 
the following: — 
L As to freeholds or inheritances : either 
(1.) AH the co-tenants convey by se- 
parate deeds the particular allot- 
ments to releasees or grantees, to 
the use of the particular persons 
to whom they are respectively 
allotted; or, 
(2.) All the co-tenants convey by one 
conveyance, the entirety of the 
lands to a releasee, or grantee, 
to uses, and then by the same 
deed limit the particular allot- 
ments to the use of the parti- 
cular persons to whom they are 
allotted. 
II. As to personal estate : either 
(1.) The entirety is assigned by all 
Ihe CO tenants to a third person 
upon trust, to assign the parti- 
cular allotments to the parti- 
cular persons to whom they are 
allotted; or, 
(2.) Each co-tenant assigns to the 
others his undivided share in 
the parts to be taken by them 
in severalty. 
Co-parceners being compellable by the 
Common Law to make partition, the Law 
provided in their case (but not also in the 
cases of joint tenants and tenants in com- 
mon), that if any co-parcener after parti- 
tion and before alienation was evicted from 
the whole or from part of his or her 
allotted share, he or she might thereupon 
re-enter uporv the other shares even when 
in the hands of an aJienee or alienees of 
the other co-parceners. But by the 8 & 9 
Vict. c. 106, s. 4, this right of re-entry ia 
taken away. 

(8.) iW€ose.— This is a deed whereby 
either a right is extinguished, or an estate 
or interest in things real or personal is con- 
veyed to a person who has already some 
estate or interest in possession in the same. 
When the release is the discharge of a sum 
due, e.g., for rent, it is called an acquit'- 
tanee. The operation of the release ia 
fourfold : either 
(1.) By way of passing an estate {mitter 
Vettate), e.g., when made by one 
co-tenant to another ; or 
(2.) By way of passing a right (mitter 
le droit), e.g., where the disseisee 
releases to the disseisor ; or 
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(3.) By way of eztinguiahment, — 0.9., 
when the lord releases his seig- 
niory to the tenant ; or 
(4.) By way of enlargement, 6.gf., where 
a remainderman or reversioner 
releases to the prior tenant of a 
particular estate, with whom he 
is in privity. 
Besides express releases, or releases by 
deed, there are also releases in law ; e.g,^ a 
ooyenant never to sue amounts in con- 
BtmcUon of Law to an absolute release of 
the covenantee; also a release to one of 
several co-debtors, discharges them all 
both in Equity and at Law, and althoogh 
they are severally as well as jointly bound ; 
and a proviso that the oo-idebtor should 
not have any advantage from the release 
would be void for repugnancy. Similarly, 
a release of the right to lana, if made to a 
tenant in tail or for life, enures to the 
remainderman or reversioner. 

(9.) Oonfirmaiion, — This is a deed where- 
by a conditional or voidable estate is made 
absolute and unavoidable by the oonfirmor, 
or whereby a particular estate is increased. 
The confirmee must also have an estate 
and not a mere interest in the lands con- 
firmed ; also the contract or other instru- 
ment which is confirmed must be at the 
most voidable and not void. A confirma- 
tion to one joint tenant enures to the other 
or others ; and a confirmation to a remain- 
derman or reversioner enures to the owner 
of the prior particular estate. 

(10.) Surrender, — This conveyance is the 
converse of the release which operates by 
way of enlargement ; the effect of the sur- 
render being the merger of the smaller 
estate in that of the surrenderee. A sur- 
render may be either (a.) Express; or 
(6.) Impliea in law ; the former being in 
BO many words, the latter arising in the 
following cases : — 

(aa.) A lessee for an unexpired term, or 
for life, accepting a new lease for 
life or years from hid lessor ; 
(66.) A lessee being party to an act 
which is inconsistent with the 
continued existence of liis estate, 
and which he is estopped £rom 
denying. 
The estate of the surrenderor must be a 
vetied estate; it must also be an estate 
which is capable of merger, and therefore 
it must not be an estate tail, nor of higher 
denomination than the estate of the sur- 
renderee ; there mu^t also be a privity or 
oontiguity between the estate of the sur- 
renderor and that of the surrenderee. 

(11.) Aastgnmetit. — This deed is the 
alienation by transfer of a personal chattel, 
or of a chattel interest in real estate. If it 
is for no consideration, it is a giit ; if it 
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IB for value it is a bill of sale. Every 
assignroent, if a gift, must be by deed; 
but if a bill of sale or transfer for value, it 
may, if a purely personal chattel, e.gf., a 
debt, be assigned at least in Equity, and 
since the Judicature Act, 1873, even at 
Law, by a simple writing, not necessarily a 
deed, althougn the assignment of (^ttels 
real must be by deed, 8 & 9 Vict. 0. 106, 
8. 8. By the stat. 22 & 23 Vict, c 85, 
8. 21, anyone mav assign personal property 
including chattels real directly to himself 
and another person by ihe like means as 
he might have assigned to another only. 

(12.) De/eaaanoe. — This is a collateral 
deed, oontitining certain specified condi- 
tions upon which an interest created or 
transferred by another deed may be de- 
feated. Li the case of an estate of freehold 
and other executed estates, it must be made 
at the same time with the deed creating or 
transferring these estates ; but in all other 
cases it may be made at any time sub- 
sequently to the deed of creation or transfer. 
A defeasance, excepting that it is oonteined 
in a separate deed, is in all other respects 
like a condition subsequent 

(13.) Disclaimer, — Tiiis is a deed where- 
by a grantee, devisee, or legatee renounces 
the grant, devise, or bequest, which renun- 
ciation he U competent to make at any 
time before he has done any act to show 
his assent to the grant, devise, or bequest. 
If one or more joint tenants short of all 
disclaim, the entire estate or interest veste 
in the other or others ; but if all disclaim, 
the estate will, if real estate, descend to the 
heir, and, if personal estate, will vest in 
the administrator when appointed. 

II. Statutory Conveyances, and here- 
under. 

A. Conveyances under the Statute of 
Uses, and hereunder, the following : 

(1.) Covenant to ttand seised. — ^When- 
ever a covenant of this kind is entered 
into, if the consideration (which must be 
that of blood or natural affection) is suffi- 
cient, a use arises out of the seisin of the 
covenantor, and is immediately executed 
by the statute in the cestui que use, who 
thereby acquires the legal estate. The 
proper and technical words of this convey- 
ance are, ** Covenant to stand seised to the 
use of A.," &c., but any other words wiU 
have the same effect ; e,g., even the words 
** bargain and sale" {Crossing v. /S^cu- 
damore, 1 Mod. 175; Hoe v. Tranmarrj 
Willes, 632). The covenantor must, how- 
ever, be a person who is capable of stand- 
ing seised to a use; and the property 
conveyed must be such as admits of a 
person being seised thereof. 

(2.) Lease and Release, — This, until the 
years 1841-5, was the most common form 
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of oonyeyance under the Statute of Uses. 
The mode of its operation may be ex- 
plained by three steps or by two : 

(a.) By three steps, consisting suoces- 
sively of lease, entry, and re- 
leasOi 

(b.) By two steps, consisting successively 
of bargain and sale, and release. 

But whether explained in the one way 
or in the other, the manner of its operation 
was this : to create a tenant in possession 
for ft year or term of years, and thereafter 
to release to li im the reversion in fee simple. 
In this way, the tenant became seised of 
the legal estate in fee simple, and inasmuch 
as tlie uses were afterwards annexed to his 
seisin, he was called the *' releasee to uses," 
and ail covenants were entered into by and 
with him. But, otherwise, he wa;) a mere 
conduit-pipe or channel, through which 
the legal estate passed into the first usee, 
who again was held to be a trustee for the 
second or last usee in the ordinary ^ay. 

(8.) Deeds leading or declaring Uses, — 
Where it was intended to levy a fine or 
suffer a common recovery, it was usucd to 
execute a deed either previously or subse- 
quently to the fine being levied or recovery 
suffered ; and if executed previously, the 
deed was said to be one leadirM the uses, 
but if executed subsequently, it was said 
to be one declaring the uses. 

(4.) Appointment. — This is a deed exe- 
cuted in virtue of a power of appointment 
The power of appointment is conferred in 
these words: **To A. (the appointor) to 
such usa as he shall appoint ;" and upon 
the grammatical construction of these 
words, it has been held that A.'s power is 
only over the uses. Consequently, if A. 
Bul^equently bv deed or will appoints the 
lands to B. to the use of C., it is held that 
B. takes the legal estate under the Statute 
of Uses, and retains it as a trustee for C, 
who only takes the equitable estate. The 
power of appointment may be either general 
or special; and A.'8 execution of it, if 
general, will date from the time of the 
actual execution, but if special, will date 
from the time of the execution of the in- 
strument creating the power (if a deed), 
and of the death of the tebtator (if a will). 

B. Conveyances under statutes other 
than the Statutes of Uses, and hereunder 
the following : 

(1.) By the stat. 4 Yict. c 21. s. 1, it is 
enacted that a deed of releate of a freehold 
estate executed on or after the 15th of 
May, 1841, and expressed to be made in 
pursuance of that Act, shall be as efiectual 
as a lease and release together would have 
been 

(2.) By the stat. 8 & 9 Vict. c. 106, s. 2, 
it is enacted that a deed of grant shall 
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suffice for the conveyance of the immediate 
freehold of corporeal hereditaments. 

(3.) By the stat 3 & 4 Will. 4, c. 74 
(Fines and Recoveries Abolition Act), s. 15, 
it is enacted 

I. With regard to lands of freehold 
tenure. — That every actual tenant in tail, 
whether in possession, remainder, contin- 
gency, or otherwise, may dispose of the 
entailed lands for an estate in fee simple 
absolute, or for any less estate, excepting, 
nevertheless, the following classes of 
tenants in tail, under ts. l(>, 18, and 20, 
viz. ; — 

(,aa,) Tenant in tail ex provieione viri 
under settlement dated on or 
before the 3l8t of December, 
1833, excepting with the formal- 
ities required by the stat 11 
Hen. 7, c. 20; 

(bb.) Tenant in tail restrained from such 
disposition by statute ; 

(ce.) Tenant in toil after possibility of 
issue extinct ; and 

(d(f,) Tenant in tail in expectancy as 
being issue inheritable. 
But in every such disposition, the consent 
of the protector, where there is any sach, 
either by appointment of the settlor or 
under the Act, is requudte (ss. 34, 35) to 
enable the tenant in tail to create a fee 
simple absolute, or any estate larger than a 
base fee ; and the protector in giving or in 
withholding such consent is to be subject 
to no control whatsoever, nor is he to be 
liable in respect of his exercise of his own 
discretion in the matter, s. 86. See title 
Pbotbotor. 

By s. 40 of the same Act, every dispo- 
sition by tenant in tail under the Act is to 
be made by deed, and not by contract or 
will ; and the tenant in tail, if a married 
woman, is to procure her husband's con- 
currence in the deed, and is to acknow- 
ledge the same; and, in every case, the 
deed of disposition (not being a lease for 
or under twenty-one years, at or over five- 
sixths of a ruck rent) is by s. 41 required 
to be inrolled in the Court of Chancery 
within six calendar months from the date 
of its execution ; and by sect. 74 is to take 
effect upon such inrolment as from the date 
of its execution, excepting as against any 
intermediate purchaser for value. 

By B. 38, a voidable estate created by 
a tenant in tail in favour of a purchaser is 
to be confirmed by a subsequent disposition 
of such tenant in tail, executed in accord- 
ance with the Act, but such confirmation 
is inoperative as against an intermediate 
purchaser for value without notice. 

Bv s. 39, a base fee, when united with 
the immediate reversion, is to be considered 
as enlarged, and not as merged. 
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n. With regard to lands of copyhold 
teonre. — ^That every actual tenant in tail, 
(a.) Whose estate is an estate at Law, 
may by aurrender dispose of the 
entailed lands ; and 
(b.) Whose estate is merely an estate in 
Equity, may either by aurrender 
or by deed dispose of the entailed 
lands, fi. 50. 
The protector, if there be any such, 
either by appointment of the settlor, or in 
Tirtue of the Act, may signify his consent 
to such disposition either 
(1.) By deed, la which case he must pro- 
duce the same to the steward 
of the manor for a<rknowledj2:- 
ment by the letter, and for entry 
by him on the Court rolls, s. 51 ; or 
(2.) By personal oral statement made to 
the steward, who shall in the 
memorandum of surrender to be 
entered on the Court rolls state 
that such consent was so given. 
The deed of disposition, where that form 
and not a surrender is used, must be exe- 
cuted on or subsequently to the day of the 
date of the deed whereby the protei(*tor sig- 
nlBes his consent, when there is any such 
latter deed, s. 53 ; and the deed of dispo- 
sition mu»t also be entered on the Court 
rolls of the manor within six months after 
the execution thereof (Honeytoood v. Foa- 
ier (No. 1), 30 Beav. 1), but no other in- 
rolment of it is necessary ; nor is any other 
inrolment necessary of the memorandum of 
surrender (where that form and not a deed 
is used), save only on the Court rolls, 

III. With reference to bankrupt tenants 
in taiL — By s. 56, in the case of an actual 
tenant in tail becoming bankrupt after the 
3lBt of December, 1838, the commissioner 
in bankruptcy (and now the trustee in 
bankruptcy) may by deed, without the 
consent of the protector, dispose of the 
lands entailed to a purchaser for as large 
an estate as the actual tenant in tail, if 
not a bankrupt, could without such con- 
sent have disposed of the same ; and by 
8. 57, in the case of a tenant in tail en- 
titled to a base fee becoming bankrupt, the 
commissioner in bankruptcy (and now the 
trustee in bankruptcy) may, ii there is no 
protector, dispose of the lands entailed to 
a purchaser for as large an estate as such 
tenant in tail could, in such case, have 
created, if not a bankrupt But, by s. 59, 
every such deed of disposition must be 
enrolled within six months from the execu- 
tion thereof, if of freeholds, in the Court of 
Chancery, and if of copyholds, in the Court 
rolls. Also, by ss. 60, 61, the base fee (if 
any) created in the exercise of the power 
ooniierred by s. 56, enlarges into a fee sim- 
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pie absolute, so soon as there ceases to be 
a protector, although that event should 
not happen until some time subsequent to 
the date of the sale or conveyance to the 
purchaser. And, by ss. 62, 63, the dispo- 
sition under ss. 56, 57 may eitlier confirm or 
avoid, as the case may be, any voidable 
disposition made by the bankrupt himself ; 
ana the disposition under ss. 56, 57, may 
even be made, in certain cases, after the 
decease of the bankrupt (see 8. 65). Lastly, 
when the bankrupt's estate is an estate at 
law, the deed of disposition under ss. 56, 
57 is to have the effect of a surrender (see 
s. 66). 

And, generally, by s. 71, all the previous 
sections of the Act are made to extend to 
money subject to be invested in the pur- 
chase of lands to be entailed, whether such 
money arises from the sale of other en- 
tailed lands or not. 

(4.) By the stat. 3 & 4 Will. 4, c. 74. ss. 
77-91, a married woman, not being tenant 
in tail, is enabled with her husband's con- 
currence (and, in certain special cases, 
without that concurrence), by deed to be 
acknowledged under the Act, to effect the 
following purposes : 

(aa.) To dispose of lands or of any es- 
tate therein ; 

(W>.) To dispose of money subject to be 
invested in lands, or of any es- 
tate therein ; 

(ec.) To release powers ; and 

(dd,) To extinguish powers ; 
but in the case of copyholds, where these 
purposes, or any of them, can be effected 
oy surrender, she is to effect the same by 
surrender. The deed so to be executed and 
acknowledged takes effect as from the date 
of the acknowledgment. 

(5.) By the stat. 8 & 9 Vict. c. 119, in- 
tituled '•^ An Act to facilitate the Convey- 
ance of Beal Property," and by numerous 
other subsequent Acts, certain concise forms 
of conveyances, leases, and assignments are 
introduced, which the respective Acts in 
general present in a schedule, and which 
they declare shall have the same effect as 
the longer but more customary forms. 

0011 VlCTiOV. A conviction is defined 
to be a record of the siunmary proceedings 
upon any penal statute, before one or more 
justices of the peace, or other persons duly 
authorized, in a case where the offender has 
been convicted and sentenced, and consists, 
first, of an information or charge against 
the defendant ; secondly, of a sunmions or 
notice of such information, in order that he 
may make his defence ; thirdly, his appear- 
ance, or non-appearance ; fourthly, his de- 
fence, or confession ; fifthly, the evidence 
against him in case he does not confess ; 
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and Bixthly, the judgment or adjudication. 
(Boacaw. Pen. (jon. 7 ; R,y. Green, Cald. 
Cas. 896, 397). A conviction may be ap- 
pealed, or remoyed to the Queen s Bench 
oy eertwrari, 

COKVOOATIOV. In like manner as the 
Commons were represented from 1265, or 
at any rate from 1295, by deputies chosen 
from themselves, so the lower clergy were 
represented from 1255 by one proctor from 
the chapter of the cathedral and two 

S rectors from the body of the clergy in each 
iooese. Also, the like cause which neces- 
sitated the early assembling of the Com- 
mons in Parliament, necessitated also the 
early assembling of the clergy in Convoca- 
tion, namely, the principle of the English 
constitution that the subject has the ex- 
clusive right of self-taxation. Thus, in 
11 Edw. 1, when the cathedral clergy of 
the province of York met at the town of 
York by their proctors, and the cathedral 
clergy of the province of Canterbury met at 
the town of Northampton by their proctors, 
but the body of the clergy were not repre- 
sented at all in either assembly, no tax was 
imposed owing to the absence of the latter. 
The clergy appear to have had no sepa- 
rate writ of summons, but to have been 
summoned originally by their respective 
archbishops, and subsequently, tnat is, 
from the reig;n of Edward I., by their 
respective bii^ops in virtue of the prsnnu- 
nientes clause contained in the writ of sum- 
mons which was issued to these latter, the 
bishop acting in some sense as an ecclesias- 
tical sheriff for this purpose. The arch- 
bi^ops having objected to the clergy being 
summoned by the bishops, tlieir objection 
was noutrali:ied by means of a compromise, 
according to which the bishops were per- 
mitted to summon the clergy to Parliament, 
and the archbishops to summon them to 
Convocation ; bat the two assemblies, once 
summoned, were identical. 

The functions of the clergy assembled in 
Convocation or in Parliament (for the dis- 
tinction is perfectly immaterial), were ori- 
ginally ill defined, judging at least from 
the lang^ge in which they are described, 
being sometimes the phrase '* ad ordinan- 
dum de qaaniitate et tnodo mibgidii** 
sometimes the phrase ^ {id faciendum et 
contenti^idum" and latterly, i.e,, from 
5 Bic 2, *' ad eonaefUiendum " only ; and 
in fact their functions appear to have varied 
at different times. Tnus, in 18 Edw. 3, 
there are instances of petitions of the 
clergy having been sranted by the King 
and his Council, and mereby converted into 
statutes, and entered as such on the statute 
roll, notwithstanding tliat the Commons 
had not assented thereto. In 50 Edw. 3, 
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the Commons remonstrated against this 
interference with their legislative rights, 
and prayed tiie King that for the futui-e no 
statute should be nwde upon the petition 
of the clergy unless with the assent of the 
Commons thereto. However, notwith- 
standing this protest, the practice continued 
in subsequent reigns, and notably in those 
of Richard IL and Henry IV., e.g., the 
statute ** de hsereiieo eomburendo," 2 Hen. 4, 
was so passed ; and Hallam concludes that 
in these reigns the clergy assembled in 
Convocation did exercise a legislative 
power with the King and his Council apart 
from the Commons. 

These legislative acts of the clergy were 
confined to matters ecclesiastical ; for in 
matters of a temporal nature the clergy 
assembled in Convocation neither enjoyed 
nor exercised any legislative power at all 
apart from, or even (aenibie) iu conjunction 
with, the Commons. 

In the reigns of Henry VIII. and Eliza- 
beth, the clergy assembled in Convocation 
were consulted upon all or most of the 
momentous questions of those reigns affect- 
ing the national religion; e.g., in 1533, 
they approved the doctrine of the Royal 
Supremacy over the Church, and in li)62, 
they confirmed the Thirty-Nine Articles of 
Religion. But in the former of these two 
reigns they were expressly deprived by 
statute of the power to enact fresh canons 
without the King's previous licence, — a 
disability which was confirmed and per- 
petuated by the doctrine of the Courts of 
Conmion Law, that new ecclesiastical 
canons are not binding on the laity until 
they are approved by both Houses of Par- 
liament iCro/t v. MiddleUm, 2 Atk. 669). 
Even the right of taxing themselves was 
made subject to the control of the House 
of Commons in the reign of Henry VIII., 
and the practice has been totally discon- 
tinued since the year 1664, since whioli 
year the clergy have been rated in the 
same manner and measure as the laity. 

From the last-mentioned date the func- 
tions of Convocation were reduced to 
nothing ; its assembling at the commence- 
ment of each Parliament was for some time 
afterwards kept up as a formality merely, 
being followed on each occasion of its so 
assembling with an immediate prorogation 
or adjournment. * However, about 1690, 
when the High Church party attained to 
distinction and power, tne attempt was 
made to revive Convocation as an active 
ecclesiastical body, and this attempt was 
successfal during the reign of Anne 
(1702-1714). But in the suoceedmg reign 
of George I., Convocation carried its debates 
in the Bangorian controversy-with Bishop 
Hoadley of Bangor to such a degree of in- 
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toleiance, it is said, that that king was 
compelled in 1717 to prorogue it, and from 
that date till the beginning of the present 
reign it never sat again ; bnt in the begin- 
ning of the present reign, when the High 
Ghnrc'h party re-acquired repute under Dr. 
Pusey and others of that 8chool,Gon vocation 
was re-suromoned for the despatoli of mat- 
ters purely ecclesiastical, ana accordingly, 
bat for the despatch only of these matters, 
it meets regularly at the present day with 
every fresh session of Parliament. 

OOHYOT. In times of war, it is fre- 
quently desired by a neutral country to 
protect its own merchant vessels from visit 
and search by either of the belligerents, 
and this obiect it usually endeavours to 
aooompish oy sending one or more of its 
own ships of war to protect and escort, 
t>., convoy^ the merchant vessels. But 
Sir Wm. Scott, in The Maria (1 Rob. 340), 
decided in effect that a neutral convoy can- 
not resist the right of visit and seanm, and 
that the resistance presented in that case 
was a reason for condemning the vessels. 
And it is now generally admitted that the 
protection of a convoying fleet does not 
extend to exclude the belligerent right of 
search ; nor is the word of the commander 
of the squadron to be accepted as conclu- 
sive evidence of the neutrality of the vessels 
convoyed or of the goods that are stowed 
therein. 

See also title Visit and Ssabch. 

GO-PAXCSKEBfl. These are co-tenants 
entitled by descent, and by no other title. 
They become so either by the Common 
Law of England, as in the case of females 
that are co-heiresses ; or by particular cus- 
tom, as in the case of lands in Kent, which 
are of gavelkind tenure. Go-parcenery 
extends even to ooUaterdU ; and the hus- 
band of a deceased co-parcener, if entitled 
aa tenant by the carteny, holds as a co- 
parcener with the surviving sisters of his 
wife, as does also the heir-at-law of his 
deceased wife upon his own death. Co- 
parceners might always effect compulsory 
partition of tne lands held together. 
See title Pabtition. 

COPY. When the original instrument 
is lost or is withheld, and its absence is in 
either of these ways accounted for, the 
Court is in the habit of admitting secondary 
evidence of it by looking at a copy. And 
where an original will has been lost, a 
copy of it also has been admitted to pro- 
bate (1 Wms. Executors and Adminis- 
trators, 364). But the rule of evidence is 
not extended so far as to admit the copy of 
a eopu of an original instrument. 
See title Evidence. 



C0F7H0LDB. These are lands held by 
copy of Court roll (as the name partly 
denotes) and according to the custom of 
the manor. It appears that in the reign of 
Edward I. copyholders were still in the 
purest state of villenaKe, cultivating the 
demesne lands of the lord as serfs merely, 
and having no certainty of ti-nure; bnt 
that in the rvign of Edward III. they en- 
ioyed a comparative certainty of tenure, so 
long as they performed the accmttomed 
services ; and that, finally, in the reign of 
Edward lY. they might have an t^ion 
against their lord for trespass or wrongful 
ejection. 

But to the present day copyholds retain 
some traces or their frwil original. Tlius, 
the copyholder is still for some purposes a 
mere tenant at will of his lands, the free- 
hold therein remaining in his lord, who, 
therefore, is owner of all the mines and 
minerals under the land, and also of the 
timber upon it ; and the copyholder can- 
not, without a forfeiture, lease the lands 
for a longer term than one year, or com- 
mit any waste of the land. 

Nevertheless, the copyholder when ad- 
mitted (as to which see title Admittancb) 
is possessed of a quasi seisin of his lands ; 
in other words he is seised of them as 
agaiuttt all the world other than his lord. 

There may be every variety of estates in 
copyhold lands, whether for life, pur autre 
vie, in tail, or in fee simple ; but with re- 
ference to the estate tail in copvholds, a 
distinction is taken, some manors admitting, 
and some not admitting the estate tail. 
See title Estate Tail in Coftholds. 

Copyholds were first made liable for the 
debts of the owner in 1838 after his de- 
cease (3 & 4 Will. 4, c. 114), and in 1838 
during his life (1 & 2 Vict. c. 110). They 
are also liable in bankruptcy to the same 
extent as freeholds. They are devi&able, 
and (since Preston's Act, 1815, 55 Geo. 8, 
c. 192) without any previous surrender to 
the use of the will ; but in case the owner 
dies intestate, they descend to his customary 
heir. 

Upon the death of a tenant his lord is 
entitled to seize his best beast, and he Is 
also entitled to many other fines and per- 
quisites on different occasions. But by 
the Act 4 & 5 Vict. c. 85, provision has 
been made for the voluntary enfranchise- 
ment, and by the Acts of 1852 and 1858 
(15 & 16 Vict. c. 51, and 21 & 22 Vict. 
0. 94) for the compulsory enfranchisement, 
of copyholds, such enfranchisement having 
the effect of converting them into free- 
holds, upon payment either of a fixed 
aimual sum, or of a lump simi, by way of 
commutation or composition for the lord's 
fines, perquisites, and heriots. 

COFTBIOHT. Is the sole and exclusive 



92 



A NEW LAW DICTIONARY. 



OOFYltlOHT— conteniMcL 

liberty df multipl3ring copies of an original 
work or comptiaition (Jefferys v. Bootey, 
4 H. L. 0. 920). It Ib a species of pro- 
perty founded on industrial occupancy, to 
wit, labour and invention bestowed on 
materials. The earliest evidence of a re- 
cognition of oo()yright is to be found in 
the charter of the Stationers* Company 
granted by Philip and Mary, and in the 
decrees of the Court of Star Chamber ; and 
the first statute in the matter was the 
8 Anne,-c. 19, which professes to be passed 
for the encouragement and protection of 
learned men. ^is Act was repealed by 
the 5 & 6 Vict o. 45, which, with some 
Acts amending same, now regulates the 
law of copyright. By the 3rd section of 
the principal Act it is enacted that the 
copyright in every book which shall be 
published in the lifetime of the author 
shall endure for the natural life of such 
author, and for the further term of seven 
years from his death, and shall be the 
property of such author and his assigns ; 
out if the said seven years shall expire 
before the end of forty-two years from the 
first publication of such book, then the 
co[)ynght shall in that case endure for 
the full period of forty-two years ; and the 
copyright of every book which shall be 
first published after the death of its author 
shall endure for the term of forty-two 
years from the firet publication thereof. 
But the right of property in copyright 
muat be registered in the reg^ry of the 
Stationers' Company ; and after such re- 
gistry it is assignable by a mere entry of 
the transfer in the same registry in the 
manner prescribed by the Act. Inter- 
national copyright is provided for by the 
7 & 8 Vict. o. 12 ; but the provisions of 
that statute only go to secure to the 
authors of books published abroad the 
right of copyright when the same are re- 

Sublished in Her Majesty's dominions, and 
o not of course oblige foreign^ countries to 
extend to British authorl the like pro- 
tection. 

In addition to copyright in books there 
may also be copyright in music, engraving, 
sculpture, painting, photography, and ge- 
nerally in ornamental and uselul designs. 
For a full treatment of the whole law 
of copyright, see Copinger on the Law of 
Copyright, 1870. 

CORAM HOH JTJSICE Qyefore one who 
is not the judge). When the judge of any 
Court of Law exceeds his jurisdiction, the 
subject matter with regard to which he 
has exercised such excess of jurisdiction id 
said to be coram non judice. Thus, in 
Coles'e Case (Sir W. Jones, 170), it was 
held, by the whole Court, that if a justice 
does not pursue the form prescribed by the 
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statute the party need not bring a writ of 
error, because all is void and coram non 
judioe. This holding is in accordance with 
the maxim of the Soman Law, which is 
also a maxim of the English Law, — Extra 
terrUoriam jus dicenU impuni non pare- 
hitur. 

OOIKITAOS (pomagiumt from the Latin 
comu, a horn). Tenure by comage was 
tenure by the service of blowing a horn 
when the Soots or other enemies entered 
the land, in order to warn the King's sub- 
jects, and was, like other services of the 
same nature, a species of grand serjeauty : 
see that title. 

COSHWALL, DVOHT OF. The re- 
venues of this duchy belong to the Prince 
of Wales for the time being. The Nullum 
Tempus Act (9 Geo. 3, c. 16) was extended 
by the 23 & 24 Yicl. c. 53, as between the 
duke and persons claiming or holding real 
property within the duchy. The tenure of 
lands within the duchy was originally a 
holding from seven years to seven years ; 
but in modem times it is become a holding 
to the tenant in fee simple, subject to a 
fine at the end of every seven years, and 
to forfeiture for non-payment thereof. Us- 
ticks V. Petersy 4 K. i J. 437. 

OOBODT. Corodiea are a right of suste- 
nance, or to receive certain allotments of 
victual and provision for one's maintenance. 
In lieu of which (especially when due from 
ecclesiastical persons ) a pension or sum of 
money is sometimes substituted. And these 
may be reckoned a species of incorporeal 
hereditaments, though not chargeable on 
or issuing out of any corporeal inheritance, 
but only charged on the person of the 
owner in respect of such his Inheritance. 

GOBOVATIOH OATH. Is the oath which 
is taken by the sovereigns of England ou 
their coronation, promising ** to govern the 
people of this kingdom, and the dominions 
thereunto belonging, according to the 
statutes in Parliament agreed on, and the 
laws and cubtoms of the realm." 

COBOHEB. An ancient officer of the 
Common Law, who has ptincipaliy to do 
with pleas of the Croum {corona) or such 
wherein the king is more immediately con- 
cerned. Uc is chosen by the freeholders ut 
the county court, and ought to l.ave an 
estate sufficient to maintain the dignity of 
his office and to answer any fines that may 
be set upon him for his misbehaviour, &o. 
The office and power of a coroner are also, 
like those of the sherifi^ either judicial or 
ministerial but principally judicial. This 
is in a great measure ascertained by statute 
4 Edw. 1, de officio coronatoris, and consists, 
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fint, in inquiring when any penon is slain, 
or dies saddenly, or in prison, oonoeming 
the niiinner of his death. And this must 
be Buper vitwn eorporie, for if the body be 
not found the coroner cannot sit He must 
also sit at the Yerj place where the death 
happened ; and his inquiry is made by a 
iury from four, five, or six of the neigh- 
btioring towns, over wiiom he is to preside. 
If any be found guilty by this inquest, of 
murder or other homicide, the coroner is to 
Ciiinmit them to prison to await further 
trial, and is also to inquire concerning their 
* lands, goods, and chattels, which are for- 
feited thereby ; but whether it be homicide 
or not, he must inquire whether any deo- 
dand has accrued to the King, or the lord 
of the franchise, by the death ; and must 
certify the whole of this inquisition under 
his own eeul and the seals .of the jurors, 
together vrith the evidence thereon, to the 
Court of King's Bench, or the next assizes. 
Another branch of his office is to inquire 
concerning shipwrecks, and certify whether 
wreck or not, and who is in possession of 
the goods. Concerning treasure trove ho is 
also to inquire who were the finders, and 
where it is, and whether anv one be sus- 
pected of haying found and concealed a 
treasure. See 1 Fish. Dig. 1902-1915. 

OOBOHEB OF THE EJSiPB HOUSE 

(usually called coroner of the verge). An 
officer appointed by the lord steward, or 
lord great master of the King's house for 
the time being. His office resembles that 
of a coroner of a county, only that his 
duties are limited to such matters as occur 
within the verge or within the precincts of 
the King's paUce. 1 Chitty's Bl. 137, 
note 20. 

OOBPOBATIOV. Is a body created by 
Act of Parliament, or by charter, or by 
letters patent. It may be created either 
for trading or for other general purposes. 
It must have a common seal ; and all its 
contracts originally required to be under 
that seal. But numerous relaxations of 
this rule have been latterly admitted ; and 
the general state of the law now is, that 
for contracts of an ordinary every day occur- 
rence a seal is not necessary, and that if 
such contracts have been executed, and the 
corporation has had the benefit of them, 
then the corporation is liable to be sued 
for the price (Clarke v. Cuckfield Union^ 
21 L. J. (Q. B.) 349): but that upon execu- 
tory contracts of that, sort, the corporation, 
temhle, is not liable unless the contract is 
under seal. And the old law requiring 
the seal is still in force with regard to all 
contracts of an extraordinary kind, not 
within the usual business of the corpora- 
tion, 80 that upon these latter kinds of 
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contract tiie oorporatton cannot be sued, 
notwithstanding the contract is executed, 
and the corporation has had the benefit of 
it (AmM V. ilfayor of Poole, 4 Man. & G. 
860), and h fortiori, if the contract in such 
case is executory. 

But the above rules do not apply to a 
corporation sole (e.g., a bishop or other 
parson of the Church), but only to a corpo- 
ration aggregate. Moreover, where a cor- 
poration aggregate is constituted by Act of 
Parliament^ the Act commonly defines the 
mode by which, and the purposes for which 
it may contract : and if sucn a corporation 
exceeds the purposes so defined, it cannot, 
even by affixing its common seal, make a 
valid contract, inasmuch as that would be 
ultra viree. 

A corporation is of course liable for torts, 
Mersey Doeke and Harbour Board v. Pen" 
haUow, L. B. 1 H. L. 53. 

COBPOBBAL. The division of things 
into corporeal and incorporeal is coincident 
with the division of the Boman Law into 
tangible (awe tangip08$unt)BXid intangible 
(quse tangt non potsurW). The nomenclature 
of the Boman division is derived from the 
sense of touch, which was the most impor- 
tant of the senses iu the opinions of the 
ancient Democritean School, or School of 
Natural Philosophy ; the nomenclature of 
the English division is derived from the 
equally natural distinction of what is 
sensible to the body Tor bodily senses) 
generally. In itdelf, the distinction, as 
resting in nature, is necessarily permanent ; 
in its consequences, it was chiefly remark- 
able in the diversity which it occasioned 
in the mode of the transfer of property, for 
things which were corporeal were capable 
of manual or bodily transfer, e,g., by feoff- 
ment with livery, but things which were 
incorporeal were not capable of such a 
mode of transfer, and required for their 
transfer a deed of grant. Since the year 
1845, and in consequence of the statute 
8 & 9 Vict. c. 106, B. 2, tho last-mentioned 
diversity has been mitigated, although not 
yet entirely removed, inasmuch as things 
corporeal are now capable of transfer by 
deed of grant, but things incorporeal are 
still (and must necessarily continue always 
to be) Incapable of transfer by feoffment 
with livery. 

See titles Corporeal and Inoorforeal 
Hjereditamknts. 

COBPOBSAL HEREDITAMK1IT8. This 
phrase comprises all hereditaments which 
may be touched, quie tangi possunt, e.g., 
lands, houses, &c. It is used in contra- 
distinction to incorporeal hereditaments; 
as to which, aee that title. 
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COSBITPT FBA0TICE8 AT ZLSCTIOHS: 

See title Bbibery. 

COSBTJFTIOV 07 BLOOD. The imme- 
<liate consequences of attainder used to be 
corruptum of Uood, both upwards and 
downwards; so that an attainted person 
could neither inherit lands or other here- 
ditaments from his ancestor, nor retdin 
those he already had, nor transmit them 
by descent to any heir, because his blood 
was considered in law to be corrupted. 
But by the Act for the Amendment of the 
Law of Descents (3 & 4 WUl. 4, o. 106), 
B. 10, the doctrine of the corruption of 
blood has been abolished as to all descents 
happening after the 1st of January, 1834. 

COSEKAGE, or COSES ABiE (Fr. otmnn- 
age). A writ that lay where the tresaa 
(i.e., the father of the heaail or great-grand- 
father) was seised of lands, &c., in fee on 
the day of his death, and afterwards a 
stranger entered and abated, and so kept 
out the heir. F. N. B. 221 ; Cowel. 

COSTS. The expenses which are in- 
curred either in the prosecuting or in the 
defending of an action are called the costs. 
Costs between solicitor or attorney and 
eUent are those which the client always 
pays his solicitor or atlomey. whether such 
client is successful or not, and over and 
above what the attorney gets from the 
opposing party in case of such party having 
loat the action. Costs between party and 
party are those which the defeated party 
pays to the successful one as a matter of 
course. The plaintiffs right to party and 
party costs depends on the Statute of Glou- 
cester, that of the defendant to the same 
costs on the stat. 23 Hen. 8, c. 15 ; and 
under these statutes the amount recovered 
in the action is immaterial {Beatmant v. 
Oreathead, 3 C. B. 494). But under more 
recent statutes, where the damages reco- 
vered are trivial, the judge must in general 
certify for costs, eg., in an action of tort, 
when the damages are under 40«. 3 & 4 
Vict. c. 21, 8. 11. 

OOSTS OF THE DAT. Whenever one of 
the parties in an action (t.e., the plaintiff 
or defendant) gives notice of his intention 
to proceed to trial at a specified time, and 
after having given such notice, neglects to 
do so, or to countermand the notice within 
due time, he is liable to pay to the other 
party such costs or expenses as the latter has 
been put to by reason of such notice, which 
costs are commonly called costs of the day, 
•".e., the costs or expenses which have been 
incurred on the day fixed (by such notice) 
for the trial. These costs usually consist 
of the expenses incurred by witnesses and 
others in coming to the plaice of trial, and 
such other expenses as have necessarily 
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been incurred in preparing for trial on the 
specified day. Arch. Prao. ; Lush. Prac. ; 
6 Jur. 561. 

OOUITCIL, THE KIKO*S. This council, 
called also Ibe AvUa Regis, otherwise Curia 
Regis, was the parent of the Courts of 
Exchequer, Common Pleas, and Queen's 
Bench ; but after the severance from it of 
those three Courts, it still retained a large 
orig^al jurisdiction; and, as being in 
early times interchangeable with the Hou&e 
of Liordtf, it possessed also an appellate juris* 
diction from the subordinate Courts. It 
possessed therefore (I.) judicial authority. 
It possessed also (II.) legislative autho- 
rity, in conjunction with the King, and 
apart from the Commons. Thus, in early 
times, the King and his council, sometimes 
upon the suggestion of the House of Gam- 
mons, but more often without such sug- 
gestion, and in both cases without the 
concurrence of the Commons, enacted laws 
which appear in the statute book ; 2 Ric. 2 
is an instance of a law so made. But in 
13 Ric. 2, the Commons petitioned the 
King that his council might not after the 
close of Parliament make any ordinance 
against the Common Law. 

But the chief functions of the council 
were (III.) executive, the council forming 
(as it did) a body of assistance to the King 
in his administration. This appears from 
the list of the official members composing 
it, namely, — 

(1.) The Chancellor, 

(2.) The Treasurer, 

(3.) The Lord Steward, 

(4.) The Lord Admiral, 

(5.) The Lord Marshal, 

(6 ) The Keeper of the Privy Seal, 

(7.) The Chamberlain of the House- 
hold. 

(8.) The Treasurer of the Household, 

(9.) The Controller of the Household, 
(10.) The Cliancellor of the Exchequer, 

and 
(11.) The Master of the Wardrobe, 
With a number of other assistant mem- 
bers of a subordinate character. 

COUHSEL. A term frequently used to 
indicate Barrister-at-LavOf which title see, 

COUNSEL'S OFIHIOH. Is in general a 
protection to an attorney acting upon it, 
against alleged negligence on his part. 
Kemp v. Bwt, 4 B. & Ad. 424. 

COUNSEL'S SIONATUBE. In former 
times the appearance of the parties to an 
action was actual and personal iu open 
Court, and the pleadings coxLiisted of an 
oral altercation in presence of the judges. 
But this could be carried on by none but 
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the parties themselves, or else hy their 
regular advocates; and although the 
pleadings in an action are in the present 
day delivered in writing between tne par- 
ties out of Court, yet they are still supposed 
to be delivered orally as of old (at least 
for certain purposes), and when the plead- 
ings contain any new afiOrmative matter, 
such as would formerly have been put 
forward by counsel on behalf of his client, 
they require to bear the signature of some 
counsel, and formerly, in the Court of 
Common Pleas, of some serjeant. This 
signature is chiefly useful at the present 
day as affording to the Court some means 
of judging that the case is a proper one, 
and that it is also properly presented, for 
the decision of the Court. 

COUHT (Fr. oonie, a narrative.) In 
Common Law pleadings a section of a de- 
claration is so called. Where a plaintiff 
has several distinct causes of action, he is 
allowed to pursue them cumulatively in 
the same suit, subject to certain rules 
which the law prescribes as to joining 
such demands only as are of similar qua- 
lity or character. Thus he may join a 
claim of debt on bond with a claim of 
debt on simple contract, and pursue his 
remedy for tx)th by the same action of 
debt So, if several distinct trespasses 
have been committed, these may all form 
the subject of one declaration in trespass ; 
but on the other hand, a plaintiff cannot 
join in the same suit a claim of debt on bond, 
and a complaint of trespass ; these being 
dissimilar in kind. 8uch different claims 
or complaints, when capable* of being 
joined, constitute different parts or sec- 
tions of the declaration, and are known 
in pleading by the description of ieveral 
counts. And under the C. L. P. Act, 1852, 
8. 41, a plaintiff may join in one and the 
same declaration a count in contract with 
one in tort, provided they are both by and 
against the same parties, in the same right, 
and, semble, of a kind to admit of being 
properly tried together. Thus, a count in 
contract for breach of warranty may be 
fitly joined with a count in tort for a &lse 
ana fraudulent representation, so that the 
plaintiff if he fail on the one may succeed 
on the other, according to his evidence. 

OOVITTEBPABT. Signifies little else 
than a copy of the original. BlHckstone's 
definition of it is as follows : — ^When the 
several parts of an indenture are inter- 
changeably executed by the several parties, 
that part or copy which is executed by the 
grantor is usually called the original, and 
the rest are counterparts. The couuter- 
pnrt is for some purposes as good evidence 
as the original d^ed. 



OOnVTEB PLEA. All pleadings of an 
incidental kind, diverging from &e main 
series of the allegations, are called counter 
pleas : as when a party demanded oyer, in a 
case where upon the face of the pleading 
his adversary conceived it to be not de- 
mandable, the latter might demur, or if he 
had any matter of fact to allege, as a ground 
why the oyer could not be demanded, he 
might plead such matter, and if he pleaded, 
the allegation was called a counter jplea to 
the oger, Stephen on Plead. 79. 

COUETIES COEFOBATE. Are certain 
cities and towns, some with more, some 
with less, territory annexed to them : to 
which, out of special grace and favour, the 
kings of England have granted the privi- 
lege to be counties themselves, and not to 
be comprised in any other county, but to 
be governed by their own sheriffs and other 
magistrates, so that no officers of the county 
at Targe have any power to intermeddle 
therein. Such are Ix>ndon, York, Bristol, 
and many others. 

COUETIEB PALATINE were so called a 
pcUatio, because the owners thereof, s.g., 
the Duke of Lancaster, had therein jura 
regaUa, as ftilly as the King had in his 
palaoe. They might pardon treason, mur- 
ders, and felonies ; they appointed all 
judge:) and justices of the peace ; all writs 
and indictments ran in their names, as in 
other counties in the King's; and all 
offences were said to be done against their 
peace, and not, as in other places, contra 
paeem domini regis. The principal counties 
palatine in England were the Earldom of 
Chester, the Biuiopric of Durham, and the 
Duchy of Lancaster; but all except the 
last have ceased altogether, and the last 
has ceased partially, to enjoy these rights. 

COUETT OOUETB. These are a resus- 
citation of the shlre-gemots, or County 
Courts of the Anglo-Saxon and Anglo- 
Norman times, but entirely remodeUed to 
suit the wants of modem times. {See title 
CouBTS OF JcsnoB.) These Courts were 
established on their present basis by the 
Stat. 9 & 10 Vict. 0. 95, intituled *' An Act 
for the more easy Recovery of Small Debts 
and Demands in England," or shortly, 
" The County Courts Act, 1846.'* in pur- 
suance of the provisions of this Act, the 
whole of England and Wales, with the 
exception of me Cit^ of London, was in the 
year 1847, by order in council, divided into 
districts, varying in extent and population, 
but contrived so as to suit the wishes and 
convenience of the inhabitants. There are 
now over 500 such Courts, and about as 
many districts. By the principal Aut 
and subsequent Actis, the jurisdiction of 
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the Gonnty Courts has been settled as 
follows : — 
I. Common Law Jurisdiction, — 
(1.) The recovery of debts, demands, 
and damages, not exceeding 
£50, a sum which may be 
reached either hy abandoning 
the excess {See title Abandon- 
ment), or by striking a set- 
off {See title Skt-off), but not 
by splitting demands ; 
(2.) Consent actions of every descrip- 
tion (19 & 20 Vict c. 108, s. 23) ; 
(3.) Ejectments, where the annual 
value and rent do not exceed the 
sum of £20 (SO & 31 Vict. c. 142) ; 
(4.) Actions for sums not exceeding 
£50 on contract transferred by 
order of a superior Court ; 
(5.) Actions of tort transferred in like 
manner, upon affidavit of de- 
fendant, that plaintiff has no 
visible means of paying costs ; 
(6.) The following applications under 
theC. L. F. Act, 1854; 
(a.) Discovery of documents ; 
(6:) Interrogatories, and compelling 

an answer thereto ; 
(c.) Attachment of debts ; and 
(d.) Equitable defences and replica- 
tions. 
n. Equity Jurisdiction, — (under County 
Courts Act, 1865, 28 <fe 29 Vict, 
c. 99) ; 
(1.) Suits by creditors, legatees, heirs- 
at-law, and next of kin against, 
oivfor accounts, or administration- 
of, personal or real estate, or both ; 
(2.) Suits for the execution of trusts ; 
(3.) Suits for foreclosure or redemp- 
tion, or for enforcing any charge 
or lien ; 
(4.) Suits for speeifio performance, or 
for the delivering up or cancel- 
ling anv agreement for the sale 
or purchase of any property ; 
(5.) Proceedings under the Trustee 

Belief Acts, or Trustee Acts ; 
(6.) Prooeedingsrelating to the mainte- 
nance or advancement of infants ; 
(7.) Suits for the dissolution or wind- 
ing up of partnerships ; and 
(8.) Proceedings for orders in the na- 
ture of injunctions. 
But in each of tnese cases the amount 
at stake must not exceed £500. 
III. Miscellaneous Jurisdiction. — 
(1.) Giant and revocation of probate of 
wills, or of letters of administra- 
tion, where personal estate is 
under £200 (21 & 22 Vict c. 95) ; 
(2.) Jurisdiction in Admiralty (81 & 32 
Vict. c. 71 ; and 82 & 33 Vict. 
0.51); 
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(3.) Jurisdiction in Bankruptcy (32 k 
33 Vict c. 71). 
The County Courts also exercise an 
auxiliary or ministerial jurisdiction to the 
superior Courts of Law and Equity. 

OOXTBTS OF JTJBTIGS. In Anglo-Saxon 
times, the Courts of Justice possessing 
(A.) CivH jurisdiction were the follow- 
ing:— 
(1.) Wittenngemot, — which was the 

Court of Appeal ; 
(2.) Council of Wittenagemot, — ^being 
the prototype of the Privy 
Council ; 
(3.) Shiro-gemot, t.e., County. Court, 
call^ also Sheriff's Toum, and 
being the Court of First Instance 
for general civil cases ; 

being the two 

(4). Hundred Court; Courts for cases 

and of smaller and 

(5.) Tything Court ; merely local im- 

l portance. 
And the Courts of Justice of those times, 
which possessed (B.) Criminal jurisdiction 
were the following: — 
(1.) Wittenagemot; 
(2.) Shire-gemot, t.6., County 0)urt, 

called also Sheriff^s Leet ; 
(3.) Hundred Court ; and 
(4.) Tything Court : 
being the Courts of these several names 
enumerated above as having civil juris- 
diction : and eee title of each Court sever- 
ally. 

In Anglo-Norman times the above men- 
tioned Courts, called respectively County 
Court, Hundred Court, and Tything Court, 
remained ; but in addition to them, a new 
Court was introduced, being the Court 
called the AuUl Begis, or Curia Regis, and 
which supplied the place of the Anglo- 
Saxon Wittenagemot, being, in fact, in 
those early times interchangeable ^ith the 
House of Lords, which thereupon became 
the supreme Appellate Court, and had in 
those times and for centuries afterwards an 
original jurisdiction also. 

From this Aula Regis have been suc- 
cessively developed, in addition to, — 
(1.) The House of Lords, — ^the following 

Courts, namely, 
(2.) The Judicial Committee of the Privy 
Council, which, however, has not 
even yet been permanently severed 
from the Aula Regit, but remains 
a committee still ; 
(3.) The Court of Exchequer, — ^the sepa- 
ration of which from the Aula 
Regis is commonly assigned to the 
reign of Richard I., when the pur- 
poses of the Isina'a revenue, for 
which exclusively it was set apart. 
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necessitated its more permanent 
constitution as a Court ; 

(4.) The Court of Common Pleas,— the 
separation of which from the Aula 
Begis is commonly assignetl to a 
date anterior to the date of Magna 
Cliarta (1215), at which latter date 
the Court was fixed at West- 
minster, and received as the sub- 
ject matters of its jurisdiction all 
civil causes between subject and 
subject, and in which the king 
had no interest ; and inasmuch as 
such matters related in early times 
almost exclusively to real pro- 
perty questions, so it has happened 
that to the present day the Court 
of Common Pleas is primarily 
and properly concerned with free- 
hold issues only ; 

(5.) The Court of Queen's Bench, — which 
was the then residuum of the Aula 
BegU after the severance there- 
from of the Courts of Exchequer 
and Common Pleas. The separa- 
tion of the Court of Queen's 
Bench from the Aula Begis and 
its constitution into a separate 
isolated Court is commonly as- 
signed to the reign of Edward I., 
that reig^ having been the epoch 
at which the Common Law Pro- 
cedure, as it existed prior to 
1852-60, was established in its 
principal features ; 

(6.) The Court of Chancery, which was 
the then residuum of the Aula 
BeqU after the Queen's Bench 
had been isolated from it. This 
Court acquired consistency as a 
Court in the reign of Edward III. 
under an ordinance 22 Edw. 3, 
which directed the Lord Chan- 
cellor to inquire of matters of 
**^ grace," and the Court was fur- 
nished in the succeeding reign 
(Bichard II.) with its chief wea- 
pon, namely, the Bubpcenaj which 
was invented in that reign by 
Bishop Waltbam, of SallBOury ; 
and, in spite of strenuous opposi- 
tion,the Chancery procedure oy hUl 
and nibpcenaj as it existed until 
the year 1852, was fully esta- 
blished in the reign of Edwcurd 
IV.; 

(7.) The Court of Excheauer Chamber. 
This Court was estaoliBhed by the 
Stat. 81 Edw. 3, st. 1, c. 12. See 
title ExoHEQUEB Chahbeb. 

(8.) The Star Chamber. This was the 
residuum of the Aula Begia re- 
maining after the isolation of the 
Court of Chancery ; and inasmuch 
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as the Courts already established 
did not appropriate all matters of 
jurisdiction, and inasmuch as in 
particular the Court of Chancery 
never possessed any jurisdiction 
in criminal matters, sO the Court 
of Star Chamber of those times 
had a jurisdiction partly civil but 
principally criminal, being sup- 
plementary to the other Courts, 
and interposing where those Courts 
were from any cause, whether from 
want of jurisdiction or from ob- 
structions to their jurisdiction, in- 
capable of doing justice or pf 
giving redress ; 

(9.) The Court of Admira]ty,\being the 
(10.) The Courts-Martial, /Courts 
which were latterly developed re- 
spectively out of the jurisdiction of 
tne Constable (over maritime 
causes), and of the Earl Marshal 
(over military causes). 

In addition to the Courts before enume- 
rated, there are two other jurisdictions, 
namely: 

(11.) Judges of Assize and Gaol Deli- 
very, beinK the descendants of the 
Justices Itinerant or Justices in 
Eyre, who were appointed for the 
first time in the year 1176, by an 
Act of the Parliament held at 
Northampton in that year ; and 

(12.) The Courts Ecclesiastical, which 
(it is uncertain whether ttiey) 
emanated from the royal person as 
supreme head of the Chureh, or 
from the person of the Church 
itselfjOr of thePope, the representa- 
tive and vicegerent of the Chureh 
of Christ on earth. At any rate, 
they did not emanate from the 
Aida Begis ; although subse- 
quently to the Reformation of Re- 
ligion in the reign of Uenry VIII., 
when that monareh assumed to be, 
and was recognised at law as being, 
supremeheadof the Church of Eng- 
land, the Courts Ecclesiastical 
clearly derived their efficacy, like 
all other Courts and institutioms 
from his royal person, as the source 
of law and justice. The Courts 
Ecclesiastical were of many orders 
and varieties, as to which see title 
Courts Ecclesiastioal ; but at 
ihe present day they are princi- 
pally the Consistory Courts of the 
bishop of each diocese, and the 
Court of Arohee. See titles Con- 
sisTOBT ; Abohes, Court of. 

By the Judicature Act, 1873 (36 & 37 
Vict. c. 66), which takes effect on the 2nd 
of November, 1875, it is provided with re- 
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ference to the Superior Goarts of Justice 
tliat the numbers of such Courts and their 
gradation shall be as represented in the 
following statement, that is to say, — 

(1 .) The Act unites and consolidates into 
one Supreme Court of Judicature in Eng- 
land the following Courts, viz. (s. 3) : 
(a.) High Court of Chancery, 
(6.) Court of Queen's Bench, 
(o.) Court of Common Pleas, 
(d.) Court of Exchequer, 
(tf.) High Court of Admiralty, 
(/.) Court of Probate, 
(g.) Court of Divorce and Matrimonial 

Causes, and 
(h,) London Court of Bankruptcy. 
(2.) It subdivides the said supreme Court 
into two permanent divisions, to be called 
respectively (s. 4), 

(a.) Her Majesty's High Court of Jus- 
tice, and 
(6.) Her Majesty's Court of Appeal. 
The former or these two subdivisions to 
have original and some appellate jurisdic- 
tion, and the latter of them appellate and 
some original jurisdiction. 

(3.) It constitutes as members of the 
High Court of Justice the following per- 
'Bons, namely (s. 5) : 

(a.) The Lord Chancellor, 
(6.) The Lord Chief Justice of England, 
(c.) The Master of the Bolls, 
(d.) The Lord Chief Justice of the Com- 
mon Pleas, 
(6.) The Lord Chief Baron of the Ex- 
chequer, 
(/.) The Vice-chancellors of the High 

Court of Chancery, 
(g.) The Judge of the Court of Probate 
and of the Court for Divorce and 
Matrimonial Causes. 
(h.) The Puisne Judges of the Court of 

Queen's Bench, 
(i.) The Puisne Judges of the Court of 

Common Pleas, 
(j.) The Junior Barons of the Court of 

Exchequer, and 
(h.) The Judge of the High Court of 
Admiralty, 
making the Lord Chancellor, and in his 
absence the Lord Chief Justice of England, 
president of the said Court, and providing 
al80 for the reduction of the number of the 
judges of the said Court to twenty- one. 

(I.) It appoints as judges of the High 
Court of Appeal the following persons, 
namely (s. 6) : 
(a.) The Lord Chancellor, 
(6.) The Lord Chief Justice of England, 
(c.) The Master of the Bolls, 
(d.) The Lord Chief Justice of the Com- 
mon Pleas, and 
(e.) The Lord Chief Baron of the Ex- 
chequer ; 
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which five persons are to be the five ex 
officio judges of the said Court; als5, 
(/.)The Lords Justices of Appeal in 

Chancery, 
(g.) The Judges of the Judicial Commit- 
tee of the Privy Council, appointed 
and salaried under the iiudicial 
Committee Act, 1871, 
(A.) Three other persons to be appointed ; 
which persons, being nine in number, are 
to be the nine ordinary judges of the said 
Court ; and the same section provides for 
the appointment (if necessary) of addi- 
tional judges of appeal, and that the Lord 
Chancellor shall be president of the said 
Court of Appeal. 

(5.) It enables anv judge of the Supreme 
Court (other than the Lord Chancellor) to 
resign his ofSce therein by writing under 
his hand addressed to the Lord Chancellor ; 
and providiDg also that the appointment 
of any judge of the High Court of Justice 
to be a ju(^e of the Court of Appeal shall 
ipso facto vacate the former office (s. 7). 

(6.) It makes eligible for the office of 
judge of the High Court of Justice (s. 8), — 
(a.) Any barrister of not less than ten 
years' standing ; also, to make 
eligible for the office uf judge of 
the Court of Appeal, — 
(&.) Any person having the qualifications 
to be appointed a Lord Justice of 
Appeal in Chancery as that office 
exists, and is qualified for at pre- 
sent; and 
(c.) Any judge of the High Court of 

Justice of one year's stunding. 
And after providing for the tenure of the 
office of a judge of the said Supreme Court, 
and rendering every such ju^e incapable 
of sitting in the House of Commons, and 
prescribing the oaths to be taken by every 
sach judge when he enters on the execu- 
tion of his office (s. 9) ; 

And after providing for the precedence 
of judges (& 10), and for the non-judicial 
extraordinary duties of any judges (s. 12), 
and for the rights and obligations of exist- 
ing judges (s. 11), and for the salaries of 
future judges (s. 13), and for the retiring 
pensions of future judges (s. 14), and for 
the mode of payment of the salaries and 
pensions of judges (s. 15), it goes on to 
make further provision as follows, that is to 
say.— 

(7.) It constitutes the High Court of 

Justice a Superior Court of Becord, and 

vests in it the following jurisdictions, 

namely (ss. 16, 17) : 

(a.) The High Court of Chancery,— all 

the jurisdiction thereof, as well in 

its Common Law as in ite Equity 

side, and including therein the 

ordinary and also the special 
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jurisdiction of the Master of the 
Bolls, other than and except the 
following jurisdictions, that is to 
any,-- 
(aa.) The appellate jurisdiction of the 
Court of Appeal in Chancery, 
or of the same Court sitting as 
a Court of Appeal in Bank- 
ruptcy; 
(bb.) The jurisdiction of the Court of 
Appeal in Chancery of the 
county palatine of Lancaster ; 
(oe.) The juritidiction, whether of the 
Lord Chancellor or of the Lords 
Justices, over idiots, lunatics, 
and persons of unsound mind ; 
iddS) The jurisdiction of the Lord 
Chancellor in the matter of 
letters patent and in the mat- 
ter of commissions or other 
writings under the Great Seal ; 
(ee.) The jurisdiction of the Lord 
Chancellor over colleges and 
charities; and 
(Jf.) The jurisdiction of the Master of 
the Bolls over records in Eng- 
land. 
(p.) The Court of Queen's Bench,— all 

the jurisdiction thereof; 
(c) The Court of Common Pleas at 
Westminster, — all the jurisdiction 
thereof ; 
(d.) The Court of Exchequer,— all the 

jurisdiction thereof ; 
(e.) The High Court of Admiralty, — all 

the jurisdiction thereof; 
(/.) The Court of Probate,— aU the 

jurisdiction thereof; 
{g.y The Court for Divorce and Matri- 
monial Causes,— all the jurisdic- 
tion thereof ; 
(h.) The London Court of Bankruptcy, 

— all the jurisdiction thereof ; 
(t.) The Court of Common Pleas, at 
Lancaster, — all the jurisdiction 
thereof; 
(J.) The Court of Pleas at Durham,— 

all the jurisdiction thereof; and 
(h.) The Courts created by Commissioners 
of Assize, Oyer and Terminer, 
and Gaol Delivery, — all the juris- 
dictions thereof ; 
including in such jurisdictions the respec- 
tive jurisdictions exercised by all or any 
one or more of the judges of the said 
Courts respectively, whether sitting in 
Court, or in Chambers, or elsewhere, and all 
powers ministerial and other of such re- 
spective Courts aud of their or any of their 
said respective judges, and all duties and 
authorities incident to the same jurisdic- 
tions, or any part thereof respectively. 

(8.) It constitutes the Court of Appeal 
a Superior Court of Becord, and vests in 
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it the following jurisdictionB and powers, 
namely (s. 18) : — 
(a.) The appellate jurisdiction (with 
the powers incident thereto) of 
the Lord Chancellor and of the 
Court of Appeal in Chancery, and 
of the same Court sitting as a 
Court of Appeal in Bankruptcy ; 
(&.) The jurisdiction (with the powers 
incident thereto) of the Court of 
Appeal in Chancery of the County 
Palatine of Lancaster, and of the 
Chancellor of the Duchy and 
County Palatine of Lancaster 
when sitting alone or apart from 
the Lords Justices of Appeal in 
Chancery as a judge of re-hearing 
or appeal from decrees or orders 
of the Court of Chancery of the 
County Palatine of Lancaster ; 
(e.) The jurisdiction (with the powers 
incident thereto) of the Court of 
the Lord Warden of the Stanna- 
ries and his assessors, and of the 
Lord Warden in his capacity of 
judge ; 
(d.) The jurisdiction (with the powers 
incident thereto) of the Court of 
Exchequer Chamber ; 
(e.) The appellate jurisdiction of Her 
Majesty in Council or of the Judi- 
cial Committee of Her Majesty's 
Privy Council in admiralty and 
lunacy matters ; and (s. 19) 
(/.) An appellate jurisdiction in respect 
of all judgments and orders of 
the High Court of Justice or of 
any judges or judge thereof, 
with such powers incident thereto 
as are necessary for the exercise 
of the same jurisdiction, and as 
are before given to the High 
Court of Justice. 
(9.) It excludes error or appeal being 
brought to the House of Lords or to the 
Judicial Committee of the Privy Council 
from any judgment or order of the follow- 
ing Courts, namely (ss. 20, 21):— 
(a.) The High Court of Justice ; 
(6.) The Court of Appeal ; and 
(c.) The Court of Chancery of the 
County Palatine of Lancaster, 
without prejudice, however, to any pend- 
ing or fresh writ of error or appeal to the 
House of Lords, or to the Queen in Council, 
or to the Judicial Committee of the Privy 
Council, from any judgment or order of 
the now existing Courts, so long as the same 
Courts continue to exist, but giving power 
to Her Majesty by Order in Council to di- 
rect that all appeals and petitions to her- 
self in council at present referable by her 
to the Judicial Committee of the Privy 
Council shall be referred to the Covai of 
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Appeal, in exclusion of the Judicial Com- 
mittee of the Privy Council, and confer- 
ing on the said Court of Appeal in that 
event the jurisdiction (with the powers 
incident thereto) that is now exercisable 
by the Judicial Committee of the Priyy 
Council; and more particularly providing 
that, in the case of any eodesiastical 
causes so to be referred to the Court of 
Appeal, that Court shall be constituted of 
such of the judges of the Court of Appeal 
(to be assisted by such assessors being 
archbishops or bishops of the Church of 
England) as Her Maiesty may direct by 
any general rules to oe made by Order in 
Council upon the advice of any five or 
more of the Judges of the Court of Ap- 
peal, and of any two or more of the said 
archbishops and bishops being members 
of the Privy Council, subject to the same 
rules being approved by Parliament, 

(10.) It abrogates the several jurisdio- 
fions which in the Act are mentioned 
to be transferred to the High Court of 
Justice and the Court of Appeal respec- 
tively, subject to the following provisions 
as to the existing business of the said 
several jurisdictions on the 2nd of Novem- 
ber, 1874, now extended to the 2nd of 
November, 1875, namely (s. 22): — 
(a.) As to causes, matters, Ac., fully 
heard, but being as to the judg- 
ments therein imperfect in any 
respect, — 
The judgments in all such 
causes, matters, &o., are to 
be perfected by the said 
several jurisdictions respec- 
tively: and 
(6.) As to causes, matters, &c., fully 
heard, and being as to the judg- 
ments therein perfect in every 
reject, — 
The judgments in all such 
causes, matters, &o., may be 
executed, amended, or dis- 
charged by the High Court 
of Justice or Court of Appeal 
as the case may be ; also, 
(«.) Aa to causes, matters, &c., pend- 
ing:— 
(1.) All proceedings in error or on 
appeal therein, and also all 
proceedings before the Court of 
Appeal in Chancery are to be 
continued and concluded in the 
Court of Appeal ; 
(2.) All proceedings oUier than those 
three last-mentioned groups are 
to be continued and concluded 
in the High Court of Justice ; 
and for these purposes the 
Court of Appeal and the High 
Court of Justice respectively 



are to have the same jurisdic- 
tion in respect of all such pend- 
ing causes, matters, &c, as if 
the same had been commenoe<i 
in the two last-mentioned Courts 
respectively, and may direct 
the continuance and conclusion 
of the same either according to 
the old mode of procedure or 
according to the new mode of 
procedure. 
(11.) It defines that the new procedure 
and practice shall be regulated by the 
Judicature Act, and by rules and orders of 
Court made pursuant thereto, and in the 
absence of such regulation upon any spe- 
cial point, shall be as nearly as may be the 
same as the old procedure and practice (s. 
23). And an intermediate Court of Appeal 
between the High Court of Justice and the 
Court of Appeal is proposed to be con- 
stituted, but the Bill introduced for that 
purpose, and designated the Supreme Court 
of Judicature Amendment Bill, 1874, has 
been thrown over until the next session of 
Parliament. 

OOUST BASOV {mria haronia). The 
Cattrt Baron is a Court incident to every 
manor in the kingdom, and is held by the 
steward of the manor, and is of two natures : 
the one a customary Court, appertaining 
entirely to copyholders, in which their 
estates are transferred by surrender and 
admittance, and other matters transacted 
relative to copyhold property ; the other a 
Court of Common Law, which is the baron's 
or freeholders* Court, and is held for deter- 
mining by writ of right all controversies 
relating to the right of lands within the 
manor ; and also for personal actions, where 
the debt or damages do not amount to 
forty shillings. 

OOUST GHBI8TIAH. The various spe- 
cies of Ecclesiastical Courts which took 
cognizance of religious and ecclesiastical 
matters were called CourU Chri$tian, as 
disting^shed from the Civil Courts. 

OOUBT 07 00V8CIEK0B: ^8^ title 

CONSCISMCB. 

OOUBT, OOnHTT: See title County 

COUBT. 

C0T7BT 07 DELEGATES: See title 
COUBTS EcxnjBXAsncAL. 

C0UBT8 E00LE8IASTICAL. The Eccle- 
siastical Courts were Courts held by the 
king's authority, as supreme head of the 
church, for the consideration of matters 
chiefly relating to religion. The causes 
usually cognizable in these CJourts were of 
three sorts, pecuniary, matrimonial^ and 
teitameniary. Pecuniary causes were such 
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AS arose either from the withholding eccle- 
siastical dues, or the doing or neglecting 
Bome act relating to the (Siurch, whereby 
some damage accrned to the plaintiff; 
matrimonicu causes were such as had 
reference to the right of marriage; as suits 
for the restitution of eor^ugdl rights, for 
divorces, and the like ; tedamerUary causes 
were such as related to wills and testa- 
ments, &o. The various species of Eccle- 
siastical Courts wero as follows : — 

(1.) The ArehdeeuxnCs Court, which was 
and is the lowest Court in the whole ecdo- 
siastical polity. It is held, in the arch- 
deacon's absence, before a judge appointed 
by himself, and called his oflScial ; and its 
jurisdiction is sometimes in concurrence 
with, sometimes in exclusion of, the bishop's 
Court of the diocese. 

(2.) The Consistory Court of every dioce- 
san bishop, which is held in the cathedral 
of the diocese, for the trial of all ecclesias- 
tical causes arising within the diocese, 
whereof the bishop's chancellor or his com- 
missary is the judge. 

(3.) The Court of Arches : See Aiic?in«, 
Court of. 

(4.) The Court of Peculiars, which is a 
branch of, and annexed to, the Court of 
Arohes. It has jurisdiction over all those 
parishes dispersed through the province of 
Canterbury, in the midst of other dioceses, 
which are exempt from the ordinary's 
jurisdiction, and subject to the metropoli- 
tan only. All ecclesiastical causes arising 
within these peculiar or exempt jurisdic- 
tions aro originally cognizable in this Court. 

(5.) The Prerogatiee Court, which was 
established for the trial of all testamentary 
causes, where the deceased had left bona 
notabtlia (see that title) within two dif- 
ferent dioceses ; in which case the probate 
of wills belonged to the archbishop of the 
province. And all causes relating to wills, 
administrations, or legacies of such persons, 
were originally cognizable therein oefore a 
judge appointed by the arohbishop, called 
the Judge of the Prerogative Court : but all 
this jurisdiction has now been transferred 
to the Court of Probate. 

(6.) The Court of^ Delegates, appointed 
by the king's commission, under Ms great 
seal, and issuing out of Chancery, was the 
great Court of Appeal in all ecclesiastical 
causes. The power and franchises of this 
Court were, by 2 & 3 WUl. 4, c. 92, tiuns- 
ferred to the Privy Council. 

(7.) A Commission of Review was a com- 
mission sometimes granted in extraordinary 
cases, to revise the sentence of the Court of 
Delegates, when it was apprehended they 
had been led into a material error. This 
appeal, however, is now to the king in 
council. 



OOUBT OP EUarnrGB. This woB the 
highest Court of record held at Guildhall 
for the City of London, before the mayor, 
recorder, and 8heri£&. It detennined pleas, 
real, personal, and mixed ; and in this Court 
all lands, tenements, and hereditaments, 
rents, and services, within the City of 
London and suburbs, were pleadable in two 
hustings, one called hustings of pUas of 
lands, and the other hustings of common 
fleas. In the Court also the members who 
served for the City in Parliament were 
elected by the livery of the respective 
companies. 

COTJKT-LXET. This is a Court of re- 
cord held once or twice in every year 
within a particular hundred, lordship, or 
manor, before the steward of the Uet, for 
the preservation of the peace, and the chas- 
tisement of divers minute offences. Its 
original intent was to view frank- pledges, 
that is, freemen within the liberty, who^ 
according to the institution of Alfred the 
Great, were all mutually pledgee fur the 
good behaviour of each other. 
See title Frank Plbdgb. 

COUBT OF MAB8HAI8SA: See titie 
Mabshalsea. 

COUBT XABTIAL. A military Court 
for trying and punishing the military 
offences of soldiers in the army. 

OOXTBT OP PEGTTLIABB: Se» title 

COUBTS EoCLBSIAfinCAL. 

C0UBT8 OF FBDrOIFALITT OF WALEB. 

A species of private Courts of a limited 
though extensive jurisdiction; which, upon 
the thorough reduction of that principality 
and the settling of its polity in the reign of 
Henry VIII., were erected all over the 
country. These Courts, however, have been 
abolished by 1 Will. 4, c. 70; the princi- 
pality being now divided into two cireuits, 
which the judges visit in the same manner 
as they do the cireuits in England, for the 
purpose of disposing of those causes which 
are ready for trial. 

OOUBT OF BECOBD. Is a Court the 
judgment and proceedings of which are 
carefully registered and preserved, under 
the name of records, in piiblio repositories, 
and to them frequent recourse is had when 
any critical question arises, in the deter- 
mination of which former precedents may 
give light or assistance. By stat. 1 & 2 
Vict. c. 94, the public records of the king- 
dom are now in general placed under the 
superintendence of the Master of the Bolls 
for the time being, and a public record 
office has been established. 

OOUBT OF BEdUESTS : See title CoN- 

8C7IENOE, COUBT OF. 
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COUST 07 SJBVIEW : See title BiTiiw, 

GOUBT OF. 

OOUBT 07 STAB OHAXBES (eomera 
eteUaia), A Court of very ancient ori|n- 
nal, but new-modelled by stats. 8 Hen. 7, 
o. 1, and 21 Hen. 8, c. 20, oonsiating of 
divers lords spiritual and temporal, being 
privy oounoillors, together with two judges 
of the Courts of Coomion Law, without 
the intervention of any jury. Their juris- 
diction extended legally over riots, perjury, 
misbehaviour of sheriffs, and other mis- 
demeanors contrary to the laws of the 
land; yet it was afterwards stretched to 
the asserting of all proclamations and 
orders of state, to the vindicating of illegal 
commissions and grants of monopolies; 
holding for honourable that which it 
pleased, and for just that which it profited, 
and becoming both a Court of Law to de- 
termine civil rights, and a Court of Revenue 
to enrich the treasury. It was finally 
abolished by 16 Car. 1, c. 10, to the general 
£atis£iEU(tion of the whole nation. 

See also Stab Chambeb, Coubt of. 

OOUBT 07 THE LOBD BTEWABD 07 
THE Knrcra HOTJSEHOLD, or (in his 

absence) of the treasurer, comptroller, and 
steward of the Mar^halaea^ was erected by 
stat. 33 Hen. 8, o. 12, with a jurisdiction 
to inquire of, liear, and detennine; all 
treasons, misprisions of treason, murders, 
manslaughters, bloodshed, and other ma- 
licious strikin^s, whereby blood should be 
shed in or within the limits (t.e., within 
200 feet of the gate) of any of the palaces 
and houses of the king, or anv other 
place where the royal person should reside. 
4 Inst. 133. 

00TJBT8 07 THE UXIVEBSITIEB. The 
Chancellor's Courte in the two universities 
of England used to enjoy the sole juris- 
diction, in exclusion of the King's Courts, 
over all civil actions and suite whatsoever, 
when a scholar or privileged person was 
one of the parties ; excepting in such cases 
where the right of freehold was concerned. 
These privileges were granted in order 
that the studente might not be distracted 
from their studies by legal process from 
distent Courts. And these University 
Courte were at liberty to try and determine 
either according to the Common Law of 
the land, or according to their own local 
customs, at their discretion. These privi- 
leges are still in part exercised at Oxford, 
but by a recent private stetute have been 
taken away from Cambridge. In pursuance 
of the stetutes, 17 & 18 Vict c. 45, and 
25 & 26 Vict. c. 26, s. 12, the procedure 
is as in the County Courte ; and the rules 
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of the Stetute Law of England have taken 
the place of the rules of the Civil Law. 

00TJBT8 AT WE8T1IIH8TEB. The 

superior Courts, both of Law and Equity, 
have for several centuries been fixed at 
Westminster Hall, an ancient palace of the 
monarchs of this country. Formerly all 
the superior Courte were held before the 
king's capitel justiciary of England, in the 
aula regie^ or such of his palaces wherein 
his royal person resided, and removed with 
his housenold from one end of the kingdom 
to another. This was found to occasion 
great inconvenience to the suitors, to re- 
medy which it was made an article of the 
great charter of liberties both of King John 
and King Henry III., that ** common pleas 
should no longer follow the Ring's Court, 
but be held in some certein place," in con- 
sequence of which they have ever since 
been held (a few necessary removals in 
times of the plague excepted) in the 
palace of Westminster only. The Courte of 
Equity also sit at Westminster nominally 
during term time, although actually only 
during the first day of term, for they gene- 
rally sit in Courte provided for the purpose 
in the neighbourhood of Lincoln's Inn. 

OOYEKAET. Is a mere agreement or 
promise under seal, and may be either to 

Say a liquidated sum of money or unliqui- 
ated damages, or to do, or abstein from 
doing, any particular act. 

Covenante are of various kinds, the 
principal of which are the following :— 

(1.) Express and Implied Covenants. — 
The fonner being in so many words, the 
latter arising by inference from the use of 
other words, 0.g., '^ demise," which implies 
a covenant for quiet enjoyment, "grant, 
bargain, and sell, which, as regards lands 
in the East and North Ridings of York- 
shire, imply a covenant for title ; 

(2.) General and Specific Covenante, — the 
former relating to land generally and 
placing the covenantee in the position of a 
specialty creditor only, the latter relating 
to particular lands and giving the cove- 
nantee a lien thereon ; 

(3.) Inherent and Collateral Covenante, — 
the former affecting the particular property 
immediately, the latter affecting some pro- 
perty collateral thereto ; 

(4.) Joint and Several Covenante, — ^the 
former binding both or all the covenantors 
together, the latter binding each of them 
separately. A covenant may be both joint 
and several at the same tim& Covenante 
are usually joint or several according as 
the intereste of the covenantors are such ; 
but the words of the covenant, where they 
are unambiguous, will decide : although 
where they are ambiguous, the nature of 
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the interests as being joint or several is 
left to decide. Bradbume v. Batfield, 14 
M. & W. 559. 

(5.) Real and Personal (Covenants.— These 
covenants being also sometimes called re- 
spectively covenants which run with the 
land and covenants which lie against the 
personalty. The former, whether bene- 
ficial or burdensome, attach to the succes- 
sive owners of the property in virtue of 
their being such; but both varieties of 
covenant, i.e., as well the real as the per- 
sonal, form the basis of an action for damages 
against the covenantor himself, or, if he is 
dead, against his executors or adminis- 
trators, and even againut his heir, if the 
heir is specially named in the covenant 
Tbe statute, 22 & 23 Vict. c. 35, ss. 27. 
28, hBA limited the liability of executors 
and administrators in respect of the rents, 
covenants, and agreements of their testator 
or intestate. See also titles ExscuroRSt 
Administbatobs, and Asbiqms. If the 
covenant does not concern the land itself, 
but only a particular mode of occupying or 
using the same, it does not run with the 
land, and the assignee of the lease (not 
being expressly named in the covenant) 
cannot sue the lessor upon it. Thonuu v. 
Bayteardj L. R. 4 Ex. 311. 

The benefit of real covenants passes to 
the heirs of the covenantee, although en- 
tered into with him and his executors and 
administrators only; also, the benefit of 
such covenants entered into with the 
covenantee his heirs and assigns, or even 
with the covenantee and his heirs only, 
passes to all persons taking the estate of 
the covenantee, or any estate derived out of 
such estate. Hence, when covenants are 
entered into with the reletuee to uses and 
his heirs and aasigns, or with him and his 
heirs only, they run with the land for the 
benefit of all the cetiuis que use whose 
estates are derived out of tne momentary 
seisin of such releasee, whether such ees- 
tuis que ute are or are not parties to the 
conveyance, and whether they claim im- 
mediately under it or by virtue of au ap- 
pointment made under a power contained 
m that conveyance. But when the cove- 
nants are made with the cestui ^ use 
and his heirs and assigns, or with hmi and 
his heirs only, although they run with the 
land for the benefit of any person who 
claims as alienee of his estate, yet they do 
not run with the land for the l>enefit of an 
AFFOINTBB of the cestui que use, the reason 
being that such appointee, although the 
alienee of the cestui que use is not tbe 
alienee of his estate, but of a new estate 
which is subetituted for it, and which 
takes effect, not out of the seisin of the 
cestui que use, but out of the original seisin 
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of the releasee to uses. Wherefore it is 
better, when the releasee to uses and the 
purchaser are different persons, for the 
covenants to be made with the releasee to 
uses and not with the cestui que use. 

Again (6.), Covenants may be either 
dependent or independent Thus, if A. 
covenant witli B. to serve him for a year, 
and B. covenant with A. to pay him £10, 
the covenants are independent, and A. may 
maintain an action of debt or covenant 
against B. for the money before any ser- 
vice; on the other hand, if B. had in the 
case before mentioned covenanted to pay 
A. £10 for the servteey the words in i^licd 
would liave made the second covenant de- 
pendent on the first, and the service be- 
cuming in that way a condition precedent, 
A. could not have enforced payment of the 
money without averring and proving the 
performance of the service. By the C. L. P. 
Act, 1852, s. 57, such averment may now 
be general. Again, where A. covenanted 
with B. to marry B.'s dai^hter, and B. 
covenanted with A. to convey an estate to 
A. and the daughter in tail special, it was 
held that the covenants were independent, 
and that A. might marry another woman 
and yet have an action of covenant agaiiibt 
B. ; on the other hand, if B. had covenanted 
with A. in the last-mentioned case to 
convey tlie estate to him and the daughter 
for the cause aforesaidj the words in italics 
would have made the second covenant de- 
pendent on the first, and A. could not have 
had his action of covenant against B. 
without having first married the daughter 
of B. See 1 Wms. Saund. (ed. 1871), p. 
549. 

The distinction between covenants de- 
pendent and covenants independent, to- 
gether with the practical importance of 
that distinction, being apparent, the follow- 
ing are the rules for deciding whether in 
any given case a covenant is dependent or 
independent : — 

(1.) If a day be appointed for payment 
of money, or part of it, or for doing any 
other act, and the day is to (or may) 
happen before the thing which is the con- 
sideration for the money or other act is to 
be performed, an action may be brought 
for the money or to enforce doing the other 
act, before the performance of the consi- 
deration (Ughtred's Case, 48 Edw. 3, 2, 3; 
Thorpe v. Thorpe, 12 Mod. 461). But it is 
other wibo, if the day is to happen after the 
consideration. Thorpe v. Thorpe, 2nd reso- 
lution, 12 Mod. 462 ; and see Pordage v. 
Cole, 1 Wms. Saund. (ed. 1871), p. 548. 

(2.) Where a covenant goes only to part 
of the considerations on both sides, and a 
breach of such covenant may be paid for 
in damages, it is an independent coveuant, 
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and an action may be maintained for a 
breach of the oovenant on the part of the 
defendant, withoot any ayerment of perfor- 
manoe in the dechiration ; a very remark- 
able illustration of such an action will be 
fonnd in Boon y. Eyre (1 H. Bl. 273, n. (a)). 
And it is a general rule of law, that where 
the consideration has been executed in 
part, that which was at first a condition 
precedent, becomes for the purposes of 
pleading a warranty merely, for the breach 
of wliich a compensation must besought in 
damages (Behn y. Burgess^ 8 B. & Sm. 751) ; 
unless indeed the consideration is entire 
and indiyisible, in which case there can be 
no partial failure, but the consideration if 
it fail at all must fail altogether (Chanter 
V. Leese, 4 M. & W. 295 ; 6 M. & W. 698). 
But it is otherwise where the mntual coye- 
nants go to the whole consideration on both 
sides; for in that case they are mutual 
conditions precedent, and performance 
must be ayerred. 8t. Albania (Duke) y. 
Shore, 1 H. Bl. 270. 

(3.) Where two acts arc to be done at 
the tame time^ neither party can maintain 
an action against the other, without shew- 
ing performance of, or an offer to perform, 
his part, althongli it be not defined which 
of tiiem is obliged to do the first act ; and 
this third rule applies more especially to all 
oases of sale. Feelers y. 0pt6, 2 Wm& 
Saund. (ed. 1871), 742. 

See also title Cokditions Precedknt. 

CEEDIT, LETTER OF. Is an instru- 
ment in common use among bankers for 
the transmission of money either within 
the United Kingdom, or to the colonies, or 
to foreign countxies. It is not negotiable 
as a cheque, but is only an authority from 
the banker who signs it to the banker [or 
other person] to whom it is addressed upon 
adyice to honour the drafts of the person 
named in it upon his producing the letter. 
If the letter of credit is stolen or lost, the 
banker upon whom it is drawn is liable in 
case he honours the drafts or pays the 
amounts upon a forged signature ; and the 
16 & 17 Yict 0. 59, s. 19, does not apply to 
these letters, as it does to the drafts therein 
specified. 

GBIEB. An officer attached to the 
Courts of Common Law, whose duty it is 
to call a plaintiff who is nonsuited at the 
trial {see title Caixinq the Plaintiff), or 
to call the jury, &c. His fees (as are those 
of the other officers of the Courts) are re- 
gulated by a table of fees sanctioned by the 
judges under the authority of 7 Will. 4 & 
1 Vict. 0. 30. Bagley's Pr. 8. 

OBIXE. The distinction between a 
crirrw and a tort, or civil injury, is, that the 



former is a breach and yiolation of the 
pMie rights and duties due to the whole 
community, considered as such, in its social 
aggregate capacity ; whereas the latter is 
merely an infringement or privation of the 
civil rights which belong to indiyiduals oon- 
sidered merely in their indiyidual capacity. 
See title Cbiminal Law. 

ORDinrAL 00HTSB8ATI0E. This 
was the name of an action in which a hus- 
band proceeded for damages sustained by 
him in his wife by the act of an adulterer 
of her body. It was abolished by the stat. 
20 & 21 Vict. c. 85, a 59, but the husband 
may at the present day petition the Court 
of Frobate for damages in such a case, 
without asking for a diyoroe also. 

GBDCnrAL nrFOEXATIOE. This is 
a mode of proceeding ayailable in oases of 
alleged libellous publications, and in some 
other matters, it is within the discretion 
of the Court to grant or refuse it according 
to the circumstances (Anon., Lofift. 823) ; 
and the Court will not entertain an appli- 
cation for it on light or trivial grounds, but 
will leaye the party to his remedy (if any) 
by action or mdictment (Reg. y. itfead, 4 
Jur. 1014). The Attorney -General or 
(during the yacanoy of that office) the 
Solicitor-General may, howeyer, file such 
an information ex officio, and wit) i out ap- 
plication to the Court (Bex y. FlymoiUh 
(Mayor), 4 Burr. 1087) ; and he may even 
stop the proceedings upon liis first informa- 
tion, and file a second one (Bex y. Straiton, 
1 Doug. 238). To an information for a 
libel, the defendant may, under 6 & 7 Vict, 
c. 96, 8. 6, plead in his iustification the 
truth of the matter published. 

A criminal information also lies against 
a magistrate who acts from corrupt motiyes, 
or who improperly grants or refuses an ale- 
licence ; but the magistrate must haye no- 
tice of the intention to apply for the infor- 
mation against him. And the party apply- 
ing for an information must in all cases 
come with clean hands. 

OBmiEAL LAW. The persons con- 
cerned in the commission of a crime may 
be concerned in it either as Principals, or 
as Accessories, or as Abettors, as to the dis- 
tinctions between whom, see these throe 
several titles. 

The varieties of crimes are innumerable ; 
they are, however, distinguished generally 
into three classes, yiz., "inreasons. Felonies, 
and Misdemeanours; as to the distinction 
between which, see these several titles. 
The particular offences (such as Arson, 
Bigamy, Burglary, Murder, &o.) will be 
found explained under each particular 
head. 
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The mode of procedure in criminal cases 
is Yarious, being either (1.) by indictment, 
vrhich ia the regular course (see title Indict- 
ment); or (2.) by summary proceedings 
before a magistrate (see title Suuxabt 
OoK viCTiONS) ; or (3.) by Criminal Informa- 
tion {tee that title). 

For the eyidence adduceable in support 
of and against the charge, see title Eyi- 

DENCB. 

And with reference to appeals and pro- 
ceedings in the nature thereof in criminal 
cases, the following is a statement of the 
present law upon the subject : — 

(1.) No new trial can be granted in cases 
of felony; but with respect to misde- 
meanours, it is entirely discretionary with 
tlie Court whether it will grant or refuse 
a new triaL Rex y. Maubeyj 6 T. K. 
638. 

(2.) It is contmry to the policy of the 
English Law that there should be an ap- 
peal in cases of felony (^Ex parte Edvljee 
Byramjeej 5 Moo. P. C. C. 276); neyerthe- 
less the stat. 1 1 & 12 Vict, c 78* enables 
the judge to reserye any point arising on 
tije trial for the consideration (if tlie Court 
for Crown Cases Reseryed, which is estab- 
lished by that Act ; but 

(3.) After judgment the record may be 
removed by writ of error, in any case where 
an error, either of law or of fact, appears 
on the record ; this writ of error lies from 
quarter sessions to the Queen's Bench, and 
from the Queen's Bench to the Exchequer 
Chamber. But, sewJbiU, in a case of misde- 
meanour (as disting^shed from felony) the 
preyious fiat of the Attorney-General is 
requisite, and it is in his discretion to 
grunt or refuse his fiat Beg, y. Nevoton^ 4 
EL & Bl. 8U9. 



CIB068 ACnOir. Where A. haying 
brought an action against B., B. brings 
an action against A. upon the same subject- 
matter, or arising out of the same transac- 
tion, tills second action is called a cross 
action. And this double action is some- 
times necessary to insure justice to both 
parties; as in the case of a contract in 
which neither of the contractors is sub- 
jected to any condition precedent to his 
right to enforce performance by the otlier of 
his part ; but the promises on each side are 
independent of what is to be done upon 
the other. In such a case the non-perform- 
ance of tlie plaintiff's promises would be no 
defence to an action for the non-perform- 
ance of the defendant's, whose sole remedy, 
therefore, against the plaintiff would be by 
a cross action (6 T. B. 570 ; 9 B. & C. 259). 
Uoweyer, in many oases, a cross action is 
rendered unnecessary, and the party may 
raise by answer or defence what he formerly 
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required to raise by cross action. See also 
next title. 

GSO08 BILL. A suit in Equity is com- 
menced by the plaintiff filing his bill, 
wherein are stated all circumstances which 
gaye rise to the complaint ; the defendant's 
mode of defence is then usually by answer^ 
wherein he controyerts the facts stated in 
the bill, or some of them, &o. But when 
he is unable to make a complete defence to 
the plaintiflTs bill without disclosing some 
facts which rest in the knowledge of the 
plaintifi* himself, lie then files what is 
called a cross &iU, which differs in no re- 
spect from the plaintiff's original bill, ex- 
cepting that the occasion which gaye rise 
to it proceeded from matter already in liti- 
gation. A cross bill is in many oases 
necessary in aid of the defence, which can- 
not properly be raised by answer merely, as 
in cases of alleged fraud. Howeyer. under 
the Judicature Act, 1873 (36 & 37 Vict, 
c. 66), 8ch. r. 20, a cross action will hardly 
in any case be now necessary in aid of a 
defence, 

CB0B8 DSXAHDS. These arise where 
one man against whom a demand is made 
by another, in his turn makes a demand 
against that other, and of such eross de- 
mand a set^jf is in law the most familiar 
instance, a set-off being a statutory right 
of balancing mutual debts between the 
plaintiff and defendant in an action. 1 
Ciiit. PI. 595. See also preceding titles. 

0B068 BSKAIHDER: See title Rk- 

MAINDEB. 

GROWK OOUBT. Is the Court in which 
the Crown or criminal business of the 
assizes is transacted. 

See titles CryiL Side ; Plea Side. 

GROWK DEBTS. These are debts due 
to the Crown, usually from persons who 
were accountants to the Oown, but also on 
record, bond, or specialty, generally to the 
Crown. The liability of lands to make 
good these debts attached to the lands even 
in the hands of hond fide purchasers for 
yalue without notice, and notwithstanding 
the purchaser had no means of notice. 
But latterly, by the stats. 2 & 3 Vict. c. 11, 
s. 8, and 22 & 28 Vict. c. 35, s. 22, it was 
enacted, that lands should not be charged 
in the hands of purchasers with Crown 
debts unless or until such debts were duly 
registered and re-registered, whether or not 
the purchaser had notice thereof. And now, 
by the stat. 28 & 29 Vict. c. 104. s. 4, a 
writ of execution in respect of the debt 
must also have been issued and registered, 
in order to affect a purchaser, in addition 
to the registration and re-registration of 
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the debt itself under the former Acts, 
whether or nut the purchaser have notioe 
of the debt 

GSOWK OIIIGE. An office of the 
Court of Queen's Bench, the master of 
which is usually called Clerk of the Crown, 
and in pleading and other law proceedings 
is styled "coroner and attorney of our 
Lady the Queen." In this office, the At- 
torney-General and Clerk of the Crown 
exhibit informations for crimes and misde- 
meanours, the former ex officio, the latter 
commonly by order of the Court. And by 
4 & 5 W. & M. c. 18, the master of the 
Crown Office may file criminal informa- 
tions, with leave of the Court, upon the 
complaint or relation of a private subject. 
1 Arch. Pract. 9. 

GROWK PAPER. A paper containing 
the list of criminal cases which await the 
hearing or decision of the Court The term 
is commonly applied to the Court of 
Queen's Bench, which has an exclusive 
criminal jurisdiction ; and it then includes 
all cases arising from informations quo 
toarraiUo, criminal informations, criminal 
cases brought up ftom inferior Courts by 
writ of certiorari, and cases from the ses- 
sions. Bagley's Pr. 559. 

CUukui Gh-STOOL. An engine of cor- 
rection for common scolds, which in the 
Saxon language is said to signify the 
scolding-stool, though now it is frequently 
corrupted into c2ticA:]fig-stool, because the 
judgment is, that when the woman is 
placed therein, she shall be plunged in the 
water for her punishment. It is also 
variously called a trebucket tumbrel, and 
oastigatory. 3 Inst. 219. 

CTJI AHTE DIVORTiniC. A writ which 
lay for a woman, when a widow or when 
divorced, to recover her estate, which lier 
husband, during her coverture (cut in vita 
8ua, veil cui ante divortium, ipsa contra- 
dicere non potuif)^ has aliened. Britten, 
o. 114, fol. 264. 

CTJI IH VHA : See title Cui ante Di- 

VOBTIUM. 

CULPRIT. Besides its popular sense of 
a prisoner accused of some crimes, it used 
formerly to be made use of in the following 
manner. When a prisoner had pleaded 
not guilty, non etdpabilie, or nient etUpabUj 
wldch used to be abbreviated upon the 
minutes thus, **non (or nient) culy*' the 
clerk of the assize, or clerk of the arraigns, 
on behalf of the Crown, replied that the 
prisoner is guilty^ and that he was ready 
to prove him so. This was done by two 
monosyllables in the same spirit of abbrc- 



CULFBST^continued. 
viation, ^ ad prit,*' which signifies, first, 
that the prisoner was guilty {ctd, culpable, 
or culpabiUe\ and then that the king wan 
ready to prove him so, j^, prteeto sum, or 
pardus verifieare. This was tlierefore a 
replication on behalf of the king viva voce 
at the bar, which was formerly the case in 
all pleadings, as well in civil as in crimi- 
nal causes. 

CUX TXBTAMERTO AHHSZO. Where 
a deceased person has made a will, but 
without naming any executor, or has named 
incapable persons ; or where the executors 
appointed refuse to act, or die intestate, in 
any of these cases the Court of Probate 
must grant administration cum tettamento 
annexe (with the will annexed) to some 
other person, in the choice of whom the 
Court usually prefers the residuary legatee 
to the next of kin. 1 Wms. Exors. 348. 
See title Administbation, Letters 

OF. 

uuKUJiATITS mACT. Legacies are 
said to be ciuiulativeas contradistinguished 
from such as are merely repeated. Where 
the testator has twice bequeathed a legacy 
to the same person, it becomes a question 
whether the legatee be entitled to both, 
t.6., whether ike second legacy shall be 
re^^arded as a repetition merely of tho 
prior bequest, or as an additional bounty 
and cumulative to the other benefit. On 
this point the intention of the testator is 
the rule of construction. 2 Wms. Exors. 
1020. 

See Befetition of Lbgagies. 

C17RE BT VERDICT, TO. After a cause 
has been sent down to trial, the trial had, 
and the verdict given, the CJourts overlook 
defects in the statement of a title, which 
would be available on a demurrer, or if 
taken at an earlier period. This is what 
is meant by the term to cure by verdict ; 
and the reason of it is, that the Courts 
presume that all circumstances necessary 
m form to complete a titie imperfectly 
stated were proved before the verdict was 
g^ven ; whicn reason explains the limita- 
tion laid down as to the effect of the ver- 
dict, viz., that it cures the statement of a 
title defectively set out, but not of a defec- 
tive titie ; for where the plaintiff totally 
omits to state his title or cause of action, 
it need not be proved at the trial, and 
therefore there is no room for the usual 
presumption. 1 Smith, L. C. 614, Bush' 
ton V. Aepinal, 

See further title Aider bt Vebdict. 

CVR8IT0R8. Were officers connected 
with the Court of Chancery, of very an- 
cient institution, and twenty-four in num- 
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ber. They used to make out all original 
writs; and the business in the several 
counties in England in this respect was 
distributed among them by the Lord 
Chancellor, by whom they were also ap- 
pointed. They were callea cursitors, from 
the writs de eunu ; in stat. 18 Edw. 3, c. 
5y they are called clerks of eoune. 
Sbs also title Wbits. 

CU ETESY OF EVOLAHD, TEKAKT BT 
TEE. When a man marries a woman 
seised of an estate of inheritance, i,e., of 
land and tenements in fee simple, or fee 
tail, and has by her issue bom alivOt which 
was capable of inheriting her estate ; in 
this case he shall, on the death of his wife, 
hold the lands for his life as tenant by the 
curtesy of England (Litt. 35, 52 ; 2 Bl. 
126). And this right in left una£fected by 
the M. W. P. Act, 1870 (33 & 34 Vict 
c. 93). 

CUETILAOE (eurtUagium, from the 
Fr. cottf, court, and Sax. leak, locus). A 
piece of ground lying near and belonging 
to a dwelling-house, as a court, yard, or 
the like. Gowel. 

CUSTOX (consuetudo). Is a law not 
written, but established by long usage, and 
tiie consent of our ancestors. Ckutoma are 
either general or parlieular ; general cus- 
toms are the universal rule of the whole 
kingdom, and form the Common Law in its 
stricter and more usual - signification, e.g.f 
primogeniture : particular customs are 
those which for the most part affect only 
the iDhabitants of particular districts, such 
as gavelkind in Kent, and the like. The 
Courts are bound to take notice of general 
customs, but particular customs must be 
both pleaded and proved befbre they are 
judicially noticed. Moreover, a general 
custom IS always good, but a particular 
custom, in order to be good must present 
tJie following characteristics : — 
(I.) It m^ be reasonable, 
(2.) It must be certain, 
(3.) It must be compulBory, 
(4.) It must be immemorial, and 
(5.) It must be possible in law. 

CU8T0KS OE LOREOE. These are 
particular customs relating to the govern- 
ment of the City of London, and also to 
trade, apprentices, widows, orphans, &c., 
within the City. They differ from all other 
customs in point of ^al, for if the exist- 
ence of the custom be brought in question 
it shall not be tried by a jury but by cer- 
tificate from Uie lord mayor and aldermen 
by the mouth of their recorder, unless it 
be such a custom as the corpioration is 
itself interested in, as a right of taking 
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toll, &o., for in this latter case the law does 
not permit them to certify on their own 
behalf. 

CUSTOEt OE XEEOHAETB (lex mercor 
torid). A particular system of customs 
used only among one set of the king's 
subjects, which, however different from 
the general rules of the Common Law, is 
yet engrafted into it, and made part of it, 
being allowed for the benefit of trade to be 
of the utmost validity in all commercial 
transactions, it being a maxim of Law 
euUibet in sua arte oredendum est. This 
lex merratoria, or custom of merchants^ com- 
prehends the laws relating to bills of ex- 
change, mercantile contracts, sale, pur- 
chase, and barter of goods, freight, in- 
surance, &0. The statute law has adopted 
many of these customs of merchants ; and, 
conversely, it has been suggested that a 
large part of mercantile customs have had 
their origin in forgotten statutes. 

CnraTOW AED 8ESTIGE8 annexed to 
the tenure of lands are those which the 
tenants thereof owe uuto their lords, and 
which, if withheld, the lord might an- 
ciently have resorted to a writ of customs 
and services to compel them TCowel). But 
at the present day he would merely pro- 
ceed to eject the tenant as upon a for- 
. feiture. 

CUSTOXAET TEEAETS. Tenants who 
hold their estates according to the custom 
of the manor. A copyhold tenant is so 
called because he holas his estate by copy 
of Court roll by will of the lord according 
to the custom of the manor j and although 
a distinction has been made between a 
copyholder and a customary tenant, yet 
they both agree in substance, and the 
difi^Brenoe, if any, between them consists 
only in this, that a copyhold proper is ex- 
pressly stated in the grant to be at the 
will of tlie lord of the manor, whereas a 
customary freehold is not so stated, but the 
same thing is implied. 

See title Copyholds. 

CUSTOS SOTULOSXJIL A special officer 
to whose custody the records or rolls of the 
sessions are committed; he is always a 
justice of the quorumj and is usually selected 
for his wisdom, countenance, or credit ; his 
nomination is by the king's sign manual, 
and to him the nomination of the clerk of 
the peace belongs, which office he is ex- 
pressly forbidden to sell for money. 37 
Hen. 8, 0. 1 ; Lombard. 



CUSTOS OE THE SPISITUAIJTIES. 

He who exercises spiritual or ecclesiastical 
jurisdiction in a diocese during tlie vacancy 
of the see. Cowel^ 
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Be to whose custody a vacoDt see or abbey 
was committed by the kiog as supreme 
lord, and who, as steward of the goods and 
profits thereof, was to give an account to 
the king's escheatOTj who rendered aii 
account thertK>f into UJie exchequer. His 
trust continued till the vacancy was sup- 
plied by a successor, who obtained the 
King*s writ de restitutione temporaUum, 
which was sometimes after and sometimes 
before consecration, though more frequently 
after. Cowel. 

CUmUMA AHnaiTA SIVE MAOVA 
(ancient or great duties). Duties payable 
by every merchant, as well native as fo- 
reign, on wool, sheepskins, or wooifells, 
ana leather exported; the foreign mer- 
chant had to pay an additional toll, viz., 
half as much again as was paid by the 
natives. 

See also title Taxation. 

CUSTXTKA PAKVA XT VOVA (smaU 
and new duties). Imposts of threepence 
in the pound, due from merchant strangers 
only, for all commodities as well imported 
as exported, and usually called the alien's 
duty. These customs were first granted 
in 13 Edw. 1. 4 Inst 22. 
See also title Taxation. 

CT-FBE8 (as near as, so near). In 
cases where an attempt is made to create 
a perpetuity, t.e., to limit the estate to 
several successive lives in futuro, there is 
a material difference between a deed and 
a will ; for in the case of a deed all the 
limitations are totally void; but in the 
case of a will, the Courts do not, if they 
can possibly avoid it, construe the devise 
to be utterly void, but explain the will in 
such a manner as to carry the testator's 
intention into effect, as far as the rule 
respecting perpetuities will allow, which is 
called a construction cy-pres (6 Cruise, Dig. 
165). For example, where a life estate is 
given by will to an unborn person, with 
remainder in tail to the child of such un- 
born person, the Courts will give the estate 
tail to the first unborn person in lieu of 
his estate for life, and so as to leave to the 
second unborn the chance of the estate 
tail in that way descending upon him, 
which it will do if not burred. Cy-pres 
does not apply to personal property, there 
being no estate tail in such property. 



D. 

DAKAOS-TEASAKT. This means doing 
damage (damnum fa^o\ and is commonly 
applied to the beaj^ts of a biranger wander- 
ing in another man's grounds, and doing 
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him damage, f.e., hurt, by treading down 
his grass, eating his growing crops, and 
the like, in which case the owner of the 
land mav distrain them until satisfaction 
is made him for the injury. 

See also titles Distbbss ; Pound ; Re- 
plevin. 

DAKAGE8. Are a pecuniary compen- 
sation recoverable by action for breach of 
contract or for tort. The measure of da-* 
mages, or test by which the amount of 
damages is to be ascertained, is in general 
the same both in contract and in tort, with 
this single distinction, that the intention 
with which a contract is broken is per- 
fectly immaterial, while the intention with 
which a tort is committed may fiiirly be re- 
garded by the jury in assessing the amount 
of damages ; and ifenerally the Court is not 
particularly careM to weigh ** in golden 
scales *' the damages recoverable in tort. 

However, in both cases, the general rule 
is, that damages are, and ought to be, 
purely compensatory. Occasionally, there- 
fore, only nominal damages will oe reco- 
vered. But usually the damages are a 
substantial sum, and that sum is either an 
ascertained or an unascertained, but ascer- 
tainable, sum, being in the former case 
called liquidated and in the latter case 
unliquidated damages. 

It is usual in bonds and other specialty 
contracts to fix the damages for breach of 
the contract at a liquidated sum. If, 
however, the sum so fixed is a penal sum, 
the Courts, both of Law and of Equity, will 
relieve against the full amount thereof, and 
allow the injured party to recover only 
such part thereof, as will compensate him. 
The Courts carry this relief so far that even 
if the puiies to the contract expressly 
stipulate that the sum fixed as damages 
shall be reguded as liquidated damages 
and not as a penalty, the Courts will, if 
they can find any ground for doing so, 
hold that the amount so fixed is a penalty, 
notwithstanding, and will deal with it 
accordingly. KemtHe v. Farren^ 6 Bing. 
141. See also title Pbnalty. 

Where the damages do not even profess 
to be liquidated, but are left altogether un- 
certain in the contract (as they necessarily 
are in cases of tort), then the amount is to 
be ascertained by the jury, or (in some 
cases) upon a reference by the referee. 
But oy whomsoever the amount is to be 
ascertained there are certain particular 
rules of law wliidi must be observed, the 
principal of which are the following : — 
(1.) In contracts for the sale of goods, — 
(a.) If the vendor fails to deliver, 
then the amount of damages 
is the difference between the 
contract price and the market 
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price of the goods at the time 
of the breach; and 
(6.) If the vendee rethsee to accept, 
then the amount of damages is 
the like difference. 
(2.) Upon breach of a contract to replace 
stock, the amount of damages is 
the price of the stock on the day 
on which it ought to haye been 
replaced or (at the DlaintifTs 
option), its price on the day of the 
trial ; 
(3.) In an action for the price of goods 
which have been delivered and re- 
ceived, but which are of inferior 
quality to that contracted for, 
(a.) If the full price has been paid, 
the amount of damages (to be 
recovered by the purchaser) 
is the difference between the 
price given and the actual 
value of the goods as ascer- 
tained by re-eelung them ; and 
(6.) If the price has not yet been 
paid, the amount of damages 
(to be recovered by the vendor) 
is the price agreed on minug 
the difference between that 
price and the actual value as- 
certained as before. 
(4.) In the case of a contract of hiring 
and service, where the breach con- 
sists in a wrongful dismissal, the 
amount of damages is the usual 
rate of wages in the particular 
employment multiplied by the 
time that will be required for 
finding new employment of the 
same character ; and 
(5.) In the case of a contract for the sale 
of land, where the breach of con- 
tract arises from the vendor's failing 
to make a good title, then,— 
(a.) If the vendor was unaware at 
the time of contracting of the 
defect in his title, the amount 
of damages is the expense in- 
curred by the vendee in inves- 
tigating the title, and nothing 
move {Flureau v. ThomhtUy 
2W. Bl. 1078); but 
(b.) If the vendor was aware at that 
time of the defect of title, then 
the amount of damages is the 
I expense incurred by the vendee 
in investigating the title and 
aUo damages for the loss of his 
bargain. Hopkins v. Graze- 
brook, 6 B. & C, 31. 
The following distinctions are also taken 
in respect of damages, viz : — 

(1.) Some damages are general and some 
are special ; and the rule of law with 
respect to the latter class of damages is, 



that they must be both pleaded and proved, 
whereas neither of these things is neces- 
sary with respect to the former class of 
damages; for these as being general are 
implied by the law ; and 

(2.) Some damages are direct, and some 
are indirect, remote, or consequential. 
Now, the law permits no damages as a 
general rule to be recovered exceptin.o: 
such as are the natural conseouences, and 
also the legal consequences, of the breach 
of contract or of the tort (Vicars v. Willeox, 
2 8m. L. 0. 487) ; but under special circum- 
stances, if those special circumstances have 
been pointedly, i.0., sufficiently, brought to 
the knowledge of the offending party, then 
other damages of a remoter or consequen- 
tial nature which have arisen from the 
breach of contract or from the tori, will be 
recoverable (Hadley v. Baxendale, 9 Ex. 
341) ; and it is in respect of this class of 
damages when they arise from the com- 
mission of a tort that the Court is inclined 
to be more liberal in the amount which it 
awards. See generally Mayne on Damages, 
by Lumley Smith, 1872. 

BAMHUM ABSQITE DTJUBIA. This 
phrase denotes the happening of some loss 
or damage to one person, without any 
wrong done to him on the part of the per- 
son who has caused the loss or damage. A 
fiEuniliar instance of this is the case of a 
rival schoolmaster who sets up a school 
near to an existing school, and bv so doing 
draws away by competition merely some or 
all of the scholars of the latter school. And 
in the case of one landowner who, by 
digging a well^in his own ground for his 
own farm, thereby draws off the under- 
ground water which supplied a well pre- 
viously dug in another person's land, we 
have another instance of a damnum unao- 
oompauied with an injuria {Acton v. 
BlundeU, 12 M. & W. 824 ; Chasemore v. 
Richards, 7 H. L. Ga. 349). The converse 
phrase, injuria sine damno, is, on the other 
fiand, always actionable, upon the ground 
that every ir^uria being an intert'erence 
with another person's right, necessarily 
and in the very nature of it importeth a 
damnum. AshSy v. White, 2 Ld. Baym. 
953. 

DAHBT, mPXACHXEHT 07. The 

Earl of Danby, minister of Charles II., 
was cognisant of that soverei^*s secret 
treaty with France, and for his complicity 
therein was impeached. Upon his im- 
peachment three questions of a technical 
legal importance were raised : — 

(1.) Whether the Lords, upon a mere 
general charge of treason, were able to 
commit the accused to prison without 
bail :—Held, that they might. 
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(2.) Whether a minister might plead in 
bar to an impeaohment the fact that the 
king had sabsequently pardoned the of- 
fence, if any: — HMy that BQoh.plea was 
not 80 admiflfiible, althongh the king's 
pardon after oouyictioii or attainder would 
be a good deliverance. This opinion was 
only hesitatingly arrived at on the occasion 
of Lord Danbys impeachment, and was 
not finally adopted or declared by the 
legislature until 13 Will. 3, o. 2 (Act of 
Settlement). 

And (3.) Whether an impeaohment 
abated by a dissolution of Parliament : — 
MeJdt that an impeachment did not abate 
upon a prorogation merely, nor yet upon a 
dissolution. This decision was not, how- 
ever, final, for the contrary was held in 
1685 ; and it was not till 1717 (in the case 
of the Earl of Oxford), that a prorogation, 
and not until 1791 (in the case of Warren 
Hastings) that a dissolution, was finally 
declared to be no ^atement of an im- 
peachment in parliament. 

BAHE-OELT, OB DAHB-OELD. This 
means Dane-tribute, and was a tax of Is. 
(afterwards 2s.) upon every hide of land 
throughout the kingdom. It was originally 
imposed by the Danes, and was afterwards 
Jevied for clearing tiie seas of Danish 
pirates ; sometimes it was applied by way 
of bribing these pirates to abstain from 
their invasions. The tax was released by 
Edward the Confessor, but was again im- 
posed by William I. ; it was again released 
oy Henry I., and re-imposed in the form of 
ship-money by Charles I. 
See title Ship-money. 

DAKBEnr FBESEHTMEHT : See title 
'Assize of DABBmN Pbesentiient. 

DAT : See title Time. 

DEAD 7BEI0HT. This is freight pay- 
able by the charterer of a vessel under his 
cbarterparty when the cargo has for some 
cause not been conveyed as intended. 
See title Chabtebpabty. 

DEAE Am) DTTXB. Such persons may 
lawfully intermarry (Harrod v. Harrod, 
1 Kay & J. 4); and, if married women, 
may make acknowledgments (^In re Har- 
per, 6 M. & G. 732). But their wills are 
regarded with much suspicion (7n the 
Goods of Owston, 2 8. & T. 461). If deaf, 
dumb, and blind they are idiots, and have 
no capacity, sed qtusre. 

DEAH. An ecclesiastical dignitary 
who presides, or originally presided, over 
ten (SemSb) canons or prebendaries. He is 
next in rank to the bishop, and is head of 
the chapter of a cathedral. 
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A dean and chapter is a spiritual oor^ 
poration, and forms the council of the 
Dishop, assisting him with advice and 
management in spiritual matters, and also 
in the temporal concerns of the diocese. 

Deans of the old foundation--6.y., Bt. 
Paul's — are elected by the chapters of ca- 
thedrals upon a congS d^Uire from the 
sovereign; deans of the new foundation — 
t.0., deans created by Henir YIII., e.^., 
Canterbury — are appointed by the letters 
patent of the sovereign. Deaneries of the 
former class are thence called deetive, those 
of the latter donative ; but some are pre- 
seniative, t.0., in the gift of private patrons. 

DEATK Where a person has not been 
heard of for seven years, and his absence 
is not explainable, the law raises a primd 
facie presumption that he is dead {Row v. 
Hadand, 1 W. Bl. 406); but that pre- 
sumption does not in any wav fix the time 
of death, of which strict evicfence must be 
given by the party who derives any interest 
therefrom, boe v. Nepean, 2 Sm. L. C. 
510. 

DE BEHE E88E : See title Evidhncib db 
Bene Esse. 

DEBENTUBS. Is a security issued by 
a public company, usually railway company, 
and which may or may not be a mortgage of 
the lands and stock of the company. If not 
mortgiiges, debentures are not an interest 
in land within the meaning of the Statute 
of Frauds (29 Car. 2, c. 3), or within the 
Mortmain Act (9 Geo. 2 c. 36) ; but other- 
wise if they are mortgages {Toppin v. 
LomaSt 16 C. B. 159). Debentures are usu- 
ally in the form of a promissory note, sub- 
ject to certain strict regulations as to the 
mode of ^niusfer, and usually have cou- 
pons attached to them to tacilitate the 
payment of interest. The interest on these 
coupons, although payable half-yearly, 
accrues due de die in aiem, and is appor- 
tionable like ordinary interest. In re 
Bogersy 1 Dr. & Sm. 338. 
See also title Shabeb. 

DEBEHTUBE STOCK is a species of 
funded debt contracted by a public com- 
pany under the authority of the Com- 
panies Clauses Act, 1863 (26 & 27 Vict, 
c. 118), Bs. 22-35, and intended to be ap- 
plied in discharge of the mortgages or 
bonds of the company. It carries interest 
at 4 per cent., and both principal and in- 
terest are a charge upon the undertaking 
of the company, and are prior to all 
shares or stock of the company. They 
are personal estate. They do not entitle 
the holders to vote, or even to be present, 
at any meeting of the company. To the 
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extent of the money raised by the issue of 
debentuze stock the borrowing powers of 
the company are extinguished. 

DXBT. This means a sum of money 
due by some certain and express agree- 
ment, e.g.y on a bond, bill of exchange, &c., 
where the amount is determinate, and for 
the non-payment thereof an action of debt 
will lie. 

Debts are of various kinds, namely : — • 

(1.) Judgment debts, as to which see title 
Judgment Debts. 

(2.) Specialty debts, as to which see title 
Specialty Debts. 

(3.) Simple contract debts, as to which 
see title Simple Gontbaot Debts. 

Originally debts were not payable out of 
reial estate, but only out of personal estate. 
For it appears that — 

Anciently there was only one mode by 
which landid might become liable for the 
debts of the tenant, namely, by the tenant 
giving a bond specially binding his heir 
as well as himself. This of course he 
could not do until the power of alienation 
by deed inter vivos, so as to defeat the 
heirs, became established (see title Alien- 
ation; ; but the power to execute a bond 
of tliat sort is expressly recognised in 
Britton, who wrote in the reign of Ed- 
ward I. But this specialty debt, as it was 
called, was only available against such 
part of the debtor's land as descended to 
his heir; and the word ''heirs" did not 
include for this purpose the word ''de- 
visee" untU the stat 6 & 7 Will. 8, c. 14 
(the Statute of Fraudulent Devises) was 
passed, so that, until the last-mentioned 
statute the obligor, after binding his heirs, 
might, by devising the lands away fh>m 
hU heirs, liave defeated the obligee of his 
remedy. Such was the liability of the 
lands of a debtor after his decease. During 
the life of the debtor the lands were not 
liable at all, unless in virtue of judicial 

Sroceedings taken against the tenant, the 
ebtor. It was necessary to enter up 
judgment against the debtor for the 
amount of the debt ; and the creditor be- 
coming a judgment creditor was enabled 
by the stat 13 £dw. 1 (Statute of West- 
minster the Second), c. 18, to obtain an 
elegit, whereby he might take one moiety 
of the lands of the debtor, and satisfy 
himself his debt thereout, aee titles Ele- 
git ; Judgment Debts. 

After the right of testamentary aliena- 
tion became edUiblished {see title Aliena- 
tion), it was competent to a debtor to 
charge his lands with the payment of his 
debts ; and in the Court of Chancery such 
a charge was construed to extend to debts 
arising out of simple contract, as well as 
by specialty, so that all debts were payable 
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out of the land rateably according to their 
respective amounts. 

And the present liability of lands to the 
payment of debts is as follows : — 

(1.) During the lifetime of ihe debtor — 
Upon entering up judgment, and duly re- 
gistering same, execution may be sued out 
and registered, and under- that execution 
lands, whether freehold, copyhold, or lease- 
hold, and whether legal or equitable, may 
be taken possession of and sold in satis- 
faction of the debt. See title Judgments. 

(2.) After the decease of the debtor. 

By the stat. 8 & 4 Will. 4, c. 104, it is 
enacted that the lands of a deceased person 
shall be assets in Equity for payment of 
all his just debts, as well owing by simple 
contract as by specialty. 

See title Administbation or Assbtb. 
See also title Cbown Debts. 

DECEIT. .This is fraud, as to which 
see title Fraud, 

A writ of deceit used formerly to lie, 
and now an action on the case in the 
nature of a writ of deceit lies, where the 
plaintiff has received injury or "damage 
through the deceit of the defendant or of 
his agent, where the defendant was privy 
thereto. 

See also titles Mibbefbebkntation ; 
Wabrantt. 

BECEinf ABY. A tithing or civil divi- 
sion of the country composed of ten free- 
holders with their families. The in- 
stitution was introduced, it is believed, by 
the earliest Saxon settlers in England, and 
some say by Alfred. The members of a 
tithing were mutually responsible for each 
other's good behaviour (soe .title Fbank- 
pledge). Ten decennaires formed a hundred 
(see title Hundred). 

BEGENNIEB8. Persons having the over- 
sight of ten free burghs (Uolthouse), or pos- 
sibly only of ten free households (Tomlins), 
for the conservation of the long's peace 
therein, with power to try causes and give 
redress by judgment, and for these purposes 
to administer oaths. 

DECLABATIOIT. At Law is a pleading 
which corresponds to the bill of complaint 
in Equity. It contains a succinct state- 
ment of tiie plaintifiTs case, and generally 
comprises the following parts : — 
(1.) TiOe I In the Queen's Bench, 

and daU f the 10th July, 1874 ; 

(2.) Venue, — ^Middlesex, to wit ; 

(3.) Convmencemoid, — ^A. B. by C. D., 

his attorney [or in person], sues 

E. F. for ... . 

(4.) Body of deo^aro^'on,— consisting of 

the following parts (which, how- 
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oyer, ore uot all necessary in 
every form of action) viz. : — 
(a.) Induoementy — ^being introductory 
merely, and rarely requiring 
proof; 
(b.) Avermefds^ — ^being usually the 
allegation of the performance 
of all precedent oonditiouB, &c^ 
on the plaintiff's part; and 
(&) Countt^ — containing statement of 
defendant's breach of contract 
or other injury ; 
(5.) a>nc2tMi(m,— ''And the plaintiff 

claims £ " 

The time for the plaintiff to declare is 
immediately after the defendant has ap- 
peared : if the plaintiff do not declare 
within one year after the writ of summons 
is returnable, he is deemed out of Oourt. 
But the defendant may at the end of the 
term next after his appearance give the 
plaintiff four days^ notice to declare, and 
thereafter, upon default of the plaintiff's 
declaring within the time limited for that 
purpose, may sig^ judgment of non pro$ 
against him. Bee Bull. & L. PI. 1. 

DBGLABATOBY ACT. This is an Act 
which, by profession, at least, declares no 
new law, but only the formerly existing 
law, removing certain doubts which have 
arisen on the subject ; e.g^ the Statute of 
Treasons, 25 Edw. 3, stat. 5, c. 2, pro- 
fesses to create no new treasons, but only 
to enumerate the already existing treasons. 
See title Statutes. 

DEGOKEE. This is the judgment of a 
Court of Equity, and is to most intents 
and purposes the same as a judgment of a 
Court of Common Law. A decree as dis- 
tinguished from an order is final, and is 
made at the hearing of the cause, whereas 
an order is interlocutory, and is made on 
motion or petition; wherever an order may, 
in a certain event resulting from the 
direction contained in the order, lead to 
the termination of the suit in like manner 
as a decree made at the hearing, it is called 
a decretal order, 

DEOBETAL OBDSB : See title Dbcbke. 

DEGBETALS. These are the papal 
decrees of various popes as the same were 
collated in five books by Pope Gregory IX., 
whence also they are cdled DecretaUa 
Oreaorii Nanij about the year 1230. A 
sixth book (called Sextue Decretalium) was 
added by Pope Boniftkce VIII. about the 
year 1298. 

See title Canon Law. 

DEDL The proper word (give) in a 
deed of feoffment^ and implying formerly 
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a warranty of title, but implying no such 
warmnty at the present day, since 8 & 9 
Vict. c. 106. 

BEDDCUB POTESTATEK. A writ 
issuing out of Chancery empowering certain 
persons therein named to perform certain 
acts ; as when a justice of the peace ap- 
pointed under the king's commission 
mtendd to act under this commission, a writ 
of dedimus poteeiaiem issues, empowering 
certain persons therein named to admin- 
ister the usual oaths to him, which being 
done, he is at liberty to act. Lamb. 23. 

BEDDCUB POTEB TATEM BE AT- 
TOBHATO EAdEHBO. At Conmiion Law 
the parties in an action were obli<;ed to 
appear in Court in person, unless allowed 
by a special warrant from the Crown 
(bearing the above title) to appoint an 
attorney ; or imless after appearance they 
had appointed a deputy, called a respon- 
$€tU$, to act for them, and which the Court 
allowed them to do in some instances., 
But now a general liberty is given to 
parties in an action to appear by attorney, 
excepting in the cases of infants, idiots, 
and married women. F. N. B. 25 ; 1 Arch. 
PraoU 84. 

BE B0KI8. This is the name of a cele- 
brated statute (18 Edw. 1, or Statute of West- 
minster the Second, c. IX in virtue of which 
an estate in freehold lands, which was 
formerly known as a donum oondiiiandle 
(whence the name of the statute), was con- 
verted into an estate tail, and required to 
descend according to the formedon(/<>rmam 
dont)^ so as to be inalienable as well against 
the lord in prejudice of his reversion as 
against the issue in prejudice of their 
succession. A donum oonditionalej on the 
other hand, was alienable, inmiediately 
upon the birth of issue, that being con- 
strued as the condition of the gpft (whence 
the name) ; the condition being discharged, 
the estate, of course, became absolute. 
See title Estate Tail. 

BXEB8. These' are of two kinds, being 
either deeds-poll or indentures. 

(1.) A deed-poll was a bald or shorn 
deed, and was made bv one person only, 
beginning with the words, ^* Enow all men," 
&o. Under such a deed, any person may 
accept a grant 

(2.) An indenture was an indented deed, 
and was made between two or more parties, 
beginning with the words, *^This inden- 
ture," &o., and stating the parties at the 
outset. Formerlv no person who was not 
a party could take any immediais estate^ 
interest, or benefit under such a deed ; but 
now, by the 8 & 9 Vict. c. 106, such an 
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estate, interest, or benefit may now be taken 
under it by a person not a party to it. 

A deed may be made either on paper or 
on parchment 

DEEB. Deer in a park when reclaimed 
become personal chattels, and cease to be 
parcel of the inheritance. Ford v. Tynte, 
2 J, & H. 150 : Morgan t. Abergavenny 
(Earl), 8 0. B. 768. 

By the stat. 24 & 25 Vict. c. 96, s. 12, it 
is made a criminal offence to wilfully course, 
hunt, snare, or carry away, or kill, or wound 
.deer in an uninclosed forest, the penalty for 
a first conviction not to exceed £50, and for 
u second or other subsequent offence im- 
prisonment not exceeding two years, with 
or without hard labour. Doing the like to 
deer in inclosed ground is punishable even 
for a first offence with the like imprison- 
ment (s. 13). Setting engines for taking 
or killing deer, wliether in an uninclosed 
or in an inclosed place is punishable with 
a fine not exceediug £20. 

DE FACTO. A king de fado is one ac- 
tually reigning, ds oppo8e<l to one de jure 
merely, who, although having the lawful 
succession, has either been ou;steil from, or 
never actually taken, the possession of the 
sovereignty. The constitutional statute, 
II Hen. 7, c. 1, enacts that obedience to 
the king for the time being de facto shall 
be a protection to the subject against all 
forfeitures under any succeeding sovereign 
claiming adversely. 

See also title Alleqiance. 

DEFAKATION : See title Libel. 

DEFATTLT, JUDOXEKT BT. Where a 

defendant omits to appear, or (having ap- 
^learcd) to plead or to put in his answer to 
an action or suit within the time or times 
limited for cither of these purposes by the 
Courts, and he has obtained no enlargement 
or extension of the time fur doing so, it is 
presumed that ho has no defence, and the 
plaintiff is thereupon entitled to sign judg- 
ment against him. Either : — 

(1.) For the non-appearance, if the writ 
has been specially indorsed ; s. 27, C. L. P. 
Act. 1852 : or, 

(2.) For want of pica, if the writ has not 
been specially indorsed ; s. 28, C. L. P. Act, 
1852. 

Moreover, by s. 93, C. L. P. Act, 1852, 
when the plaintiff in any action seeks to 
recover a debt or liquidated demand in 
money, judgment by default is final; and 
by s. 94 of the same Act, where he seeks to 
recover an unliquidated sum, the ascertain- 
ment of which IS merely matter of calcula- 
tion, thti Court directs the master to Obcer- 
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tain the amount, without reference- to the 
distinction between debt and damages, but 
the judgment is in the meantime interlocu- 
tory only. Of course, where the ascertain- 
ment of the damages is not merely matter 
of calculation, the jury must find the 
amount : and, sem^Ze, there is no judgment 
at all (by defoult or otherwise) until the 
jury have so found. 

Judgment by default is also sometimes 
called judgment by Nil dieit 

DEFEASAHGE: See title Oonvetances. 

DEFEHGE : See titles Plea ; Jcstifica- 

TIOH. 

DEIOSCElIEirT. This is the holding 
of any lands or tenemeiits wrongfullv as 
against any person who has the right 
thereto but who has not as yet at any timo 
been in the possession thereof; e,g., where 
a lessee for years or pur autre vie holds 
over after the determination of his interest 
and refuses to deliver up the possession to 
the reversioner or remainderman. But 
when such a tenant holds over without 
any such refusal to deliver up, he is not a 
deforciant, but only a tenant oy sufferance. 
The deforciant must huve come in by right 
in the first instance; for if the perstm 
wrongfully holding came in by wrong in 
the first instance, he is not a deforciant, 
but either, 

(1.) An intruder: see title Intbusion; 

(2.) A disseisor : see title DissEihiN ; or, 

(8.) An abator : see title Abateuent. 

Deforcement in respect that the defor- 
ciant comes in by right in the first instance 
is like disooniinuancey as to which see title 

DlSCONTlNXJANCE. 

DEOEADATIOir. This phrase was ap- 
plied : (1.) To the case of a peer deprived 
of his nobility, e.g., the case of the Duke of 
Bedford, of Edward IV.'s reign, who was 
deprivetl by that sovereign on account of 
his poverty. And at the present day, u 
peer who becomes bankrupt ceases for the 
time being to be capable of sitting in the 
House of Lords (Bankruptcv Disqualifica- 
tion Act, 1871). (2.) To the case of an 
ecclesiastic who is (£ vested of his holy 
orders; degradation is a greater punish- 
ment than deposition, being not merely the 
displacing one from his ofiice (which de- 
position also is) but also the divesting him 
cf all his badges of honour, privileges, &c. 
(which deposition is not). 

• 

DE IN JXJBIA, BEFUCATION. This was 
a form of taking issue, but which has been 
stiiierseded by the C. L. P. Act, 1852,8. 79. 
The exact nature of the foim may be col- 

I 
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lected from Crogales Cote (8 Rep. 66), and 
appears to have been in substance the 
following: — It was a general replication 
putting in issue all the material averments 
in the plea. Properly, therefore, it was to 
be replied to a plea of the defendant where, 
and only where, that plea consisted of 
matter of excuse, as that the plaintiff, e.g., 
in an action of trespass for driving the 
plaintiff's cattle, was himself in fault in 
the first instance in so doing; to which 
plea it is of course proper for the plaintiff 
to reply that the defendant's act was of his 
(the defendant's) own proper wrong (de 
injuria sua proprid), and witliout any such 
ground of excuse as the defendant alleged 
(ahaque UUi oausd). But where, as in 
Crogate's Caw, the defendant justified 
under the command of his master, the 
replication de injurid was held inappli- 
caole, not being accompanied with a tra- 
verse of the command. 

See also titles New Abbignmbnt; 
Replication. 

DSL GBXDERE. In mercantile transac- 
tions, if a factor or agent agrees with his 
principal, in consideration of some addi- 
tional compensation, to guarantee to the 
latter the debt to oecome due from the 
buyer, the excess of this compensation 
over the ordinary compensation is that 
which distinguishes a del credere commis- 
sion from an ordinary one. Of course the 
dd credere commission agent is liable on 
his guarantie in case of the purchaser's 
default to pay the price. 



DELICTO, ACfTIONB EL These are 
actions arising from a tort or wrong, being 
independent of contract, 0. L. P. Act, 1852. 
The wrong must not amount to a crime, 
otherwise it is no tort in English Law. 
The division of obligations in Roman law 
is the following : — 

Obligatlones. 
1 



ri.") Ex oontracta- (2.) Ex deUcto. (3.)Exvarii8 
^ ■' causarum 

flgnris. 



Quasi ex 
contractu. 



Ti 

Quasi ex 
delicto. 



The same division is substantially adopted 
in English Law ; and the 0. L. P. Act, 
1852, s. 74, provides that in the case of 
actions which are founded upon obligations 
which are doubifuUy ex contractu and 
douhtfuUy ex delicto, the defendant may 
treat the declaration as framed in either 
ho pleases, and may pleatl accordingly. 



DEKEBITE LAKD8. These were such 

Eftrts of the lands of a manor as the lord 
ept to himself as being necessary for his 
own use. Ancient demesne lands are those 
which were so kept by the king as lord in 
the reigns of Edward the Confessor and 
William I., being the lands referred to in 
Domesday Book as Terrx Regis, or Term 
Beqis Edwardi. 

Of such lands, one part was retained by 
the lord in his actual occupation for the 
purposes of his family : a second part was 
neld in villenage, and out of it the tenures 
of CJopyhold, Customary Freehold, and 
Ancient Demesne have arisen {see these 
three titles respectively) ; and the remain- 
ing part was left uncultivated, whence also 
it was called the waste lands of the manor, 
serving for public roads and for common 
of pasture to the lord and his tenants. 
See titles Commons ; WAfirs. 

DEMISX. A word used in leases for 
terms of years, and being synonymous with 
lease, or let, from which it differs only in 
this respect, namely, that demise ex vi ter- 
mini implies a covenant for title, and also 
a covenant for quiet enjo3rment, whereas 
lease, or let, implies neither of these cove- 
nants. Where there are mutual leases of 
the same land, or of something out of the 
same land, made from one party to another 
on each side, it is said to be a conveyance 
by Demise and Re-demisCy e.g., where A. 
grants a lease to B. at a nominal rent and 
B. re-demises the same property to A. for 
a shorter term at a substantial rent. 

The word " demise " is also frequently used 
as a euphemism for deceitse or death, e.g., 
the demise of the king, more properly, of 
the Crown, which means, speaking strictly, 
that in consequence of the king's natural , 
hodj having by reason of the death thereof 
become disunited from his politic body, the 
kingdom is transferred or demised to his 
successor, for the king, as a corporation 
sole, never dies. The word demise should 
not be confounded with the word devise. 

DEXUBSAOS. This teim isoocasion- 
ally used to signify the delay or period of 
delay of a vessel in port (from the Latin 
demorari) ; but in law, it is more commonly 
used to denote the sum which is fixed by 
the contract of carriage as a remuneration 
to the shipowner for the detention of his 
ship beyond the number of days allowed 
for loading or unloading. It is usual to 
calculate this sum at so much per day, and 
also to specify in the contract the allowed 
days of demurrage ; in which case, if the 
ship is delayed bejond the agreed demur- 
rage, the freighter becomes liable to pay 
damages for the excess, which damages are 
usually estimated at the demurrage rate 
per day. 
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If the ship after sailing puts back owing 
to contrary winds, and is detained in port 
by frost or bad weather, no demurrage is 
payable for that unavoidable delay : and 
when the ship is to be unloaded in the 
usual and customary time, no demurrage 
is payable for a detention caused merely 
by the crowded state of the docks {Jamie- 
son V. Laurie, 6 Bro. P. C. 474 ; Burmester 
V. Hodgson, 2 Camp. 488). Where, how- 
ever, the parties enter into a positive con- 
tract, that the goods shall be taken out of 
the ship within a specified number of days 
from her arrival, as such a contract is con- 
strued strictly, demurrage is pavable for 
any delay beyond the specified period, 
although the shipper is powerless to re- 
move the causes of the delay, provided only 
the shipowner is not tc blame. Randall v. 
Lynehy 2 Camp. 352; Bessey v. Evans, 
4 Camp. 131. 

The contract to pay demurrage, which is 
contained in the cnarterparty, is made be- 
tween the bhipowner and the shipper, and 
the latter is therefore the person liable to 
pay the demurrage ; but where, as is usually 
the case, the bill of lading mentions the 
demurrage, a consignee who accepts the 
goods under it may, and generally does, 
become liable for it on a new contract, to 
be implied from his acceptance of the 
goods under these circumstances ; and such 
implied contract may arise, although the 
receiver at the time of receiving the goods 
states that he will not pay demurrage 
(Smith V. JSievehing, 4 E. & B. 945). But 
a mere reference in the bill of lading to the 
terms of the chorterparty, in which demur- 
rage is specified, will not of itself render 
the consignee receiving the goods liable 
for demurrage. Smith v. Sieveking, supra. 

DEICUBBEB. In pleading, is the for- 
mal mode of disputing the sufficiency in 
law of the pleading of the other side. 

Before the C. L. P. Act, 1852, demurrers 
were either general or special ; but by s. 51 
of that Act, special demurrers were abo- 
lished. There is now therefore but one 
kind of demurrer, namely, the general de- 
murrer, which is admissible under s. 50 of 
the 0. L. P. Act, 1852, but only when the 
pleading of the opposite party is bad in 
substance ; fur if the pleading is bad for 
argumentativeness, generality, repugnance, 
dupUeity, or other like reason not also 
amounting to matter of substance, it is to 
be object^ to under s. 52 of the C. L. P. 
Act, J 852, by summary application to the 
Court to strike out or amend. Under s. 89 
of the same Act, the fonn of a demurrer is 
this : — 

"The defendant [or "the plaintiff"." 
as the case may 6«], by his attorney [or 
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"in person," as the ease may he"] says 
that the declaration [or '* the plea," &c., as 
the case may &«] is bad in substance.'* 
And in the margm of the demurrer book 
the matter of law intended to be relied on 
is to be stated. The other side may there- 
upon join in demurrer in this form: — 
** The plaintiflT [or " the defendant." as the 
ease may he"] says ihat the declaration [or 
" plea," &c., as the case may 6e] is good in 
substance." 

Before the C. L. P. Act, 1862, a party 
was not at liberty both to plead and to 
demur to the same pleading ; but by s. 80 
of that Act, he may by leave of the Court 
now do so upon affidavit, which however is 
seldom required. 

In Chancery, whenever the statements 
contained in a plaintiff's bill of complaint 
(assuming them all to be true as stated) 
are insufficient to entitle him to the relief 
prated, the defendant may demur to the 
plamtifTs bill, either to the relief (which 
would include the discovery) sought, or to 
the discovery alone (exclusive of the relieO- 
The most usual grounds of demurrer are 
the following : — 

(1.) Want of equity, whether 
(a.) In respect of the subject matter ; or 
(h.) In respect of the plaintiff per- 
sonally; or 
(e.) In respect of the defendant per- 
sonally ; 

(2.) Want of parties ; 

(3.) Multifariousness; and 

(4.) Insufficiency in Law of case made by 
plaintiff. 

This fourth ground being analogous to 
the ground commonly taken at Law. 

The demurrer, as to its form, commences 
with a formal protestation of the falsehood 
of the statements in plaintiff's bill, and 
then demurs to the bill, or to the part of it 
which it specifies, for the cause which it 
also specifies, conUuding with a general 
allegation of other gtxxi causes of demurrer, 
and praying to be dismitised from the suit 
with costs, and without being compelled to 
answer the plaintiff's bill. 

Twelve days after the date of his ap- 
pearance to the bill is allowed the defen- 
dant for demurring alone ; and twenty -eight 
days if he demur as to part, and plead or 
answer as to the rest. 

The demurrer must be filed ; and within 
three weeks after the filing thereof, it may 
be set down for argument. 

In case the demurrer is allowed, it puts 
the plaintiff wholly out of Court, unless ho 
obtains leave to amend ; on the other hand 
if the demurrer is overruled, the defendant 
is obliged to put in his full defence by 
answer. 

See titles Answer ; Plea. 

I 2 
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DSmZElT. A denizen is an alien by 
birth, who has obtained, ex cUmaiione regis, 
letters patent making him an English sub- 
ject. The king may denizenize but not 
naturalize a man, the latter requiring the 
consent of Parliament, either pro re natd or 
under a general Act, such as the Naturali- 
zation Act, 1870 (33 & 34 Vict. c. 14). A 
denizen holds a middle position between 
an alien and a natural bom or naturalized 
subject, beinjr able to take lands by pur- 
chase or devise (which an alien could not 
until 1870 do), but not having been able 
to take lands by descent (which a natural- 
bom or naturalized subject may do). 

See also titles Alleqiance; Alibnb; 
Natubauzation. 

DEODAND. Any personal chattel that 
is the immediate occasion of the death of 
any reasonable creature, and which by 
reason thereof precisely is forfeited to the 
king, to be applied to pious or charitable 
uses, — being in Roman Catholic countries, 
the expiation by masses, and otherwise, of 
the sins of the decensed ; and in Protestant 
countries, the relief of the deserving poor. 
^V^here the person killed is an infant under 
the age of discretion, no deodand arises, 
there being in his case no sins of commis- 
sion to expiate. 

DEPASTXJBE. In pleading, where a 
man departs from one line of defence, ond 
has recourse to another line of defence 
either inconsistent with or not confirmatory 
of his former defence, this is called a de- 
parture, and the effect of it is to render the 
entire pleading demurrable. BarileU y. 
Welli, 1 B. & S. 83(3. . 

DEPOSIT : See title Bailuent. 

DEPOT. In French law, is the de^ 
titum of Roman and the deposit of English 
J^aw. It is of two kinds, being either 
(1.) J)''p6t simply so called, and which 
may bo either voluntary or necessary ; and 
(2.) S^questre, which is a deposit made 
either under an agreement of the parties, 
and to abide the event of pending litiga- 
tion regarding it, or by virtue of the direc- 
tion of the Court or a judge, pending liti- 
gation regarding it. 

DEPOSITION. This word is used gene- 
rally to denote any affidavit on oath, or 
solemn affirmation in lieu thereof. But it 
is more commonly used in a more particular 
sense, as meanin«(,— a statement written 
down by an officer of the Court (calUjd an 
examiner in Chancery), embodying the 
sub.-itanoe of the anbwcrs obtained from the 
de^)onent in the course of his examination. 
It is competent for either party to a suit 
which is intended to be heard upon motion 



DW^SVnOV— continued. 
for decree to examine his own unwilling 
witness in this way, but only upon notice 
to the other side, who then and there may 
cross-examine the deponent, the side who 
have called him in that oase re-examining 
hiTn. Also, in a suit in which replication 
has been filed, such depositions may be 
taken, but in this case ex parte. In either 
case the deposition is to be regarded as the 
reluctant affidavit of the deponent. 

Depositions are also taken before magis- 
trates for the purposes of a criminal prose- 
cution ; and in case the deponent snould 
die before the tritJ, or be too ill to attend, 
these depositions may be used in evidence, 
subject to certain restrictions mentioned in 
the Stat. 11 & 12 Vict. c. 42. 

DEPSIYATIOir : See title Degbadation. 

DEBSUCT. Anything thrown away or 
abandoned, with the intention of quitting 
the ownership thereof. Goods thrown out 
of a vessel to lighten same in time of 
distress are not derelict, for want of tho 
intention. See Just. Inst. il. 1, 48. 

DESCEHDES, — Writ of formedon in. 
This writ used to lie where a tenant in 
tail, having aliened the land otherwiso 
than by fine or common recoverv, or having 
been disseised thereof, died, and the heir in 
tail claimed to recover the land as against 
tho person in posses.'-ion thereof under the 
olienation or disseisin. 

DESCEHT. Where the title to latid 
vests in any one by mere operation of law, 
such title is said to vest in him by descent. 
As thus used, the term is distinguished 
from purchase, which may be either deciM 
or grant. 

See also next title. 

DESCENTS. Estates descend from an- 
cestor to heir, as the blood trickles. 

The following stages in the growth of 
the present law of descents may be indi- 
cated: - 

(1.) Fee simple estates were originally 
confined to the issue or lineal 
descendants of the ancestor ; 

(2.) By the reign of Henry U., collateral 
descendants were admitted to the 
succession upon the failure of 
lineals ; 

(3.) By the time of Henry III., primo- 
geniture, t.«., descent to the eldest 
son in exclusion of the others, was 
cstablisiiod ; 

(4.) By the time of Henry III., the doc- 
trine of representation was esta- 
lished, whereby the issue of the 
eldest son who was dead stood in 
his place, to the exclusion of the 
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other 80D8 (beiog the uncles of 
buoli iusue) : 

(5 ) In the year 1883, the lineal ancestors 
were as such rendered capable of 
being heirs ; 

(6.) In the year 1838, the half-blood of 
the purchaser became admissible 
to succeed as heir ; and 

(7.) In the year 1859, the widow of the 
purchaser became admissible to 
succeed as heir. 

The following are the canons which at 
present regulate the descent of lands : — 

(1.) The inheritance is to descend to the 
lineal descendants of the pur- 
chaser lit infiuilum (see title 
Pubohaseb) : 

(2.) And to the male isaue in preference 
to females ; 

(3.) And to the eldest male issue in ex- 
clusion of the others (see title 
Pbimooenituke) ; but if there are 
no male issue, then to the female 
issue altogether (see title Co- 

PABCENERB) ; 

(4.) Lineal de8c*endant8 in infinitum 
are to represent their ancestor 
(see title Kefbesentation) ; 
(5.) Failing lineal descendants of the 
purchaser, the inheritance is to 
go to the nearest lineal ancestor, 
the father succeeding before the 
brother or sister of the purchaser, 
and every more remote ance^^tor 
succeeding before his issue other 
tlian any less remote ancestor or 
ancestors, and his or their issue ; 
(6.) In the application of the 5th canon, 
the succession is to be according 
to the following order, — 
> (a.) The father and all male paternal 
ancestors and their descendants 
in infinitum ; 
(6.) All the female paternal ancestors 

and their heirs ; 
(c.) The mother and all male maternal 
ancestors, and her and their 
descendants in infinitum ; and 
(d.) All the female maternal ancestors 
and their heirs ; 
(7.) The half-blood of the purchaser 
shall inherit, — 
(a.) Where the common ancestor is a 
male, next after a kinsman in 
the same degree of the whole 
blood, and the issue of such 
kinsman in infinitum ; and 
(&.) Where the common ancestor is a 
female, next after that female ; 
(8.) In the application of the 6th 
canon, — 
(a.) In the admission of female pater- 
nal ancestors, the mother of the 
more remote male paternal an- 



DEflCOENTS — continued. 

cestor and her heirs are to be 
preferred to the mother of the 
less remote and her heirs ; and 
(&.) In the admission of female mater- 
nal ancestors, the mother of tite 
more remote male maternal an- 
cestor and her heirs are to be 
preferred to tlie mother of the 
less remote one and her heirs : 
(9.) Failing the discovery of an heir 
after the application of all the 
first ei^rht canons, the land is to 
descend to the heir of the person 
last entitled, although he was not 
the purchaser thereof : and such 
heirs will of course have to be 
ascertained by the renewed appli- 
cation of the first eight canons, 
starting only from a different 
point of departure, or propositus, 

DESIGirS, COPTSIOHT IH: See title 

COFYBIQHT. 

DS SON TOBT DEKE8HX. These are 
words which were commonly used in the 
replication to a defendant's plea in an ac- 
tion of trespass quare clauntm /regit as 
thus : — A. sues B., B. pleads that he com- 
mitted the alleged trespass by the com- 
mand of X. ; A. replies that B. did it de 
son tort demesne^ sans ceo que X. lui com- 
mand mc'do et forma. Since the cases of 
Trevelian v. Fyne (Salk. 107), and Cham- 
bersY. Donaldson (11 East, 65). the alleged 
command has been traversable in plead- 
ing ; and by the 0. L. P. Act, 1852, s. 77, 
a plaintiff is at liberty to triiver&e the 
whole of any plea or subsequent pleading 
of the defendant by a oenebal denial (in 
the form *^ The plaintiff takes issue, &c. '), 
or admitting some part or parts thereof to 
deny all the rest, or to deny any one or 
more allegations ; so that the plea de son 
tort demesne, semhlet is now superfluous. 

DETAINEIL This word was used in 
two kindred senses ; firstly, it signified the 
forcibly keeping another out of possession 
of lands or tenements, an injury which was 
not only of a civil nature, entitling the 
dispossessed party to damages, but also of 
a criminal nature, rendering the dispos- 
sessor liable to a fine to the king for his 
breach of the king's peace. Compare in 
Boman law the Lex Julia de Vi. Secondly, 
it signified a writ which lay against per- 
sons imprisoned in the Marahalsea or the 
Fleet, and which was directed to the mar- 
shal or warden (as the case might be), and 
directed him to detain the prisoner in his 
custody until he should be lawfully dis- 
charged therefrom. In this latter sense, de- 
tainer is become obsolete, in consequence of 
the Debtors' Act, 1869 (32 & 33 Vict. c. 62). 
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DETSBIQKATIOll'. This word, as used 
in Law, denotes the ending or expiration 
of any estate or interest in property ; e^., 
an estate during widowhood determines 
upon re-marriage, and an estate during 
minority upon attaining twenty-one years 
of age, and so forth. 

DETIH UK. An action which lies for 
the recovery of goods wrongfully detained 
by any one ; e.g.t for a horse lent. The 
judgment in this action is, that the plain- 
tiff (when successful) do recover the arti- 
cles or their value, together with the 
damages and costs found by the verdict, 
and the costs of increase {see title Increase, 
Costs of). Prior to the C. L. P. Act, 1854, 
the defendant had the option either to 
pay the value or restore the goods, but 
now, by s. 78 of that statute, such option 
belongs to the plaintiff, who, upon appli- 
cation to the Court or a judge, may (at the 
discretion of the Court or judge) have 
execution for the goods detained, enforce- 
able by distress. But Courts of Equity 
could always upon bill filed order the de- 
livery up of chattels improperly detained, 
e.g., deeds, court rolls; also, old family 
pictures, horns, snuff-boxes, &c. Fells v. 
Mead, 3 Ves. 70. 

DEVASTAVIT. In an action against 
an executor or administrator, where the 
plaintiff has obtained judgment that he do 
recover his debt and costs out of the assets 
of the testator (if any), and, failing these, 
do recover bis costs out of the executor or 
administrator s own goods, the usual writ 
of execution is a fi. fa. de bonis testatoris ; 
but if the sheriff return to this nuUa bona 
iestaioris nee propria, and a deva*tavit, the 
plaintiff may . forthwith upon the return 
sue out a fi, fa. de bonis propriiSy or (at his 
election) an eLegit or a ca. sa, against the 
property or the person of the executor or 
administrator, in as full a manner as in an 
action against him in his own right. A 
devastavit is therefore strictly such a return 
by the sheriff; however, the word is com- 
monly employed in the general sense of 
wasting the goods of the deceased, or in 
Equity in the sense of a breach of trust or 
misappropriation of the assets. 

BE VEHTBE DTSFICIENDO. Where a 
widow is suspected of feigning herself 
with child, the heir may have a writ de 
ventre inspiciendo, to examine her womb 
whether it bo as feigned or not ; and in 
case her womb be as feigned, the heir may 
until her delivery keep her under surveil' 
lance. 

DEVISAVIT VEL HON. This was an 
issue directed not un frequently by the 
Court of Chancery, to be tried before a 
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jury at Common Law; and a like issue 
may be tried by that Court itself at the 
present day in a proper case. The object 
of the issue is to ascertain whether or not 
ceriain properties are comprised within a 
devise which appears prima facie not to 
comprise them. A proper case for such an 
issue was that of Newburgh v. Newburgh, 5 
Madd.364. 

DEVISE. This word meant originally 
to divide or distribute property, but it is 
now used exclusively to signify the giving 
of real estates by will, the testator being 
called the devisor, and the object of his 
bounty the devisee. The word " devise ** is 
properly applicable to real estate only, 
while the word ** bequeath " is properly ap- 
plicable to personal estate only ; and upon 
the strength of the word '^ devise " alone, an 
intention has been found to pass real pro* 
perty, which nothing else in the will 
beemed to indicate: see (hard v. Holder- 
nessy 20 Beav. 147. 

DICTDK. Called also obiter dictum, or 
** remark by the way,'" is a remark more or 
less casual dropping from a judge with 
respect to the law in matters like that at 
the time before him. 

DIES NON JUBIDKnTS. A day on 

which the Courts, for reasons of religion, 
do not sit ; e.g., Good Friday, Sunday, and 
the like. In Roman Law it is called dies 
nefastus. The days on which the Courts 
may sit are called dies juridid, and in 
Roman Law were called dies foLsli. Vaca- 
tions are non-court days for a very differ- 
ent reason, namely, the health of the 
judges, counsellors, and officers. 

DIET. A legislative assembly ; e.g., the 
Diet of Frankfort. 

DIEV ET HON DEOrr (" God and my 

right"). This is the motto of the royal 
family, and is said to have been first used 
by Richard I. It signifies that the sove- 
reignty is subject only to the divine and 
not to any human law. But it is no pre- 
text either for absolutism on the one hand, 
or for the subjection of the State to the 
Church on the other. 

DIOKITIES. These are titles of honour ; 
and having been originally annexed to 
land, they are considered as real property. 
1 Cru. 55. 

DILAPIDATIONS. This word denotes 
generally letting a house get into beid 
repair, and is applicable generally to all 
tenants who are under a covenant to repair 
{see title Waste). But it is more pecu- 
liarly applicable to the bad repair of 
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eoclesiastical residences, the Eoclesiastical 
Law enabling a succeeding rector to bring 
an action for dilapidations against the exe- 
cutor or administrator of his predecessor, or 
(if he should be still Hying) against the 
predecessor himself. 

DIIAIOBY PLEAS: See title Abate- 
ment, Fleas in. 

DIBECTIHO THE JTFBY : See title Jubt. 

DISABniTT. This means any incapa- 
city either of acquiring or of transmitting a 
right, or of resisting a wrong. Such dis- 
ability may arise either from the act of the 
party, or from the act of his ancestor, or 
from the act of law, or from the act of 
God. (1.) From the act of th^ party, — as 
where, after haying agreed upon the sur- 
render of an old lease to grant a new one, 
})e grants the reyersion to another, whereby 
he incapacitates himself to grant the new 
lease : (2.) From the act of the ancestor, — 
as where he was attainted or conyicted of 
treason or felony, whereby formerly he 
rendered his children incapable of inherit- 
ing: (3.) From the act of law, — ais where 
(prior to 1870) he was an alien born, 
whereby, or in consequence thereof, the 
law struck him with a general incapacity 
to hold lands : and (4.) From the^ act of 
God, — as where he is a lunatic or idiot, and 
incapable therefore generally of contract- 
ing. 

DISBAE. To depriye a barrister per- 
manently of the priyileges of his position. 
It is aneJogous to striking an attorney o£f 
the rolls. Being an extreme measure, it 
is more common to suspend than to dis- 
bar. 

DISCLAIHEE : See GoNyETANCES. 

DUBOONTDnTAHCE. This phrase is 
applied to the cessation of an estate or of 
an action. As applied ^1.) to the cessation 
of an estate, it arises wn^n he who hath an 
estate tail maketh a larger estate of the 
land than by law he is entitled to do, in 
which case the estate is good, but so far 
only as his estate extends who made it, 
e.g., if tenant in tail makes a feoffment in 
fee simple, or for the life of the feoffee, or 
in tail — all which are beyond his power 
to make —and if the feoffee haying entered 
(as lawfully he may) during the life of the 
feoffor, retains the possession after the 
death of the latter, the injury which he 
does by such retention is a discontinuance 
of the legal estate of the heir in tail. 

As applied (2.) to the cessation of an 
action, it is somewhat similar to a non- 
suit; for when a plaintiff makes a break 
in the proceedings by not continuing the 
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process regularly from day to day or from 
time to time, as he ought to do, the defen- 
dant is no longer bound to attend, but the 
suit is discontinued, and the plaintiff must 
pay the defendant his costs before he re- 
commences his action. Howeyer, by rule 
31 T. T. 1853, ** no entry or continuances 
by way of imparlance, curia admsari vult, 
vioecomes non misit hreve, or otherwiae, shall 
be made on any record or roll whateyer, 
or in the pleadings." On the other hand, 
if the plaintiff mid that he has misoon- 
ceiyed his action, or that for some defect in 
the pleadings, or other reason, he is not 
able to maintain it, he may either, upon 
application at the proper office of the 
Gourt, or upon motion to the Gourt itself, 
obtain a ride for leaye to discontinue upon 
the terms of paying the defendant his 
costs. After a discontinuance, a plaintiff 
may commence a new action for the same 
cause ; and therefore the 0>urt, in many 
cases of hard actions, refuses leaye to dis- 
continue {Boucher y. Lawton, Hardw. 200) ; 
as it also does after a peremptory rule for 
judgment on demurrer. Turner v. Turner, 
1 Salk. 179. 

DI8C0VEEY. By the Gommon Law, 
neither party to an action was required to 
make disooyery to the other of any docu- 
ments or circumstances which might bo 
usefid in eyidence; and an application 
required to be made to the Ck)urt of Ghan- 
cery, which would in certain oases, upon 
a BILL OF DisGoysBT being filed, decree 
tl\at the defendant thereto should make a 
particular discoyery to the plaintiff. But, 
at the present day, bills of discoyery are 
become unnecessary ; for, in the Gourt of 
Ghancery, discoyery of documents may be 
obtained under the Jurisdiction Act, 1852, 
by summons at Ghambers ; and, under the 
stats. 14 & 15 Vict. c. 99, and 17 & 18 Vict, 
c. 125, discoyery may now also be had at 
law. There are also numerous particular 
proyisions in those statutes regarding dis- 
coyery by means of interrogatories. 
See title iNTEBBOaATOBiES. 

DISENTAniHG A8SUEAHGE. By the 
Stat. 3 & 4 Will. 4, c. 74, which abolished 
the ancient Fines and Becoyeries, whereby 
formerly (amongst other things) an estate 
tail might be barred, there was substituted 
a new assurance, called a disentailing 
assurance, which was calculated to produce 
the same effect. By this assurance, which 
is in the form of a simple indenture, but 
which requires to be enrolled within six 
months of its execution in the Gourt of 
Ghancery, the tenant in tail (with or without 
the consent of the protector, see that title, 
when there is any such) oonyeys the lands 



120 



A NEW LAW DICTION ABY, 



DISENTAUnrO A8STJEAHCX— eontd 

to a middle man (or man of straw), to the 
use of himself, the tenant in tail, his heirs 
and ^assigns, by which means, and imder 
the Statute of Uses, he instantly emerges 
a legal tenant in fee simple. It is usuul 
(but not apparently necessary) to add, that 
the object of the assurance is to dock and 
bnr the entail and all remainders, &c. 
Where there is a protector, and he refuses 
to concur, the disentailing deed has the 
cifect of a fine only, but otherwise it has 
the effect of a common recovery (see these 
two titles). 

DISFSAKCHISE. To deprive of certain 
privileges, freedoms, or franchises. 

See title Enfbakchise, which is the 
opposite. 

DI8E0H0UB, KOTICE OF: See title 
Bill of Exohanoe. 

DI8PA.UFEB. When a poor person has 
been admitted to sue in forma pauperis^ 
tmd through the subsequent acquisition of 
property or any other sufficient cause it is 
proper that he should be deprived of the 
privilege of suiug in that quality, then he 
is deprivtd of the privilege accordingly; 
in other words, he is dispaupered. 

DISPEKSIHO POWER. The early En- 
glish sovereigns, in imitation of the Popes 
of Rome, had assumed to dispense with the 
laws by issuing proclamations and making 
grants **nan obstante any particular law 
to the contrary." This assumption was 
odious to the Common Law. Thus, in the 
reign of Henry lU., in a suit between the 
Bishop of Carlisle and a certain baron, the 
king naving resorted to his dispensing 
power in favour of the bishop, and after- 
wards in favour of the baron, the chief 
justiciary complained of the introduction 
of ecclesiastical maxims into the CivU 
Courts; and in the same reign, the king 
having referred to the practice of the popes 
in vindication of his use of the clause non 
obstante^ the Master of the Hospitallers ex- 
claimed, *'God forbid that your maiesty 
should utter such a graceless speech.' 

The practice, notwithstanding, continued 
to be exercised, and in some reigns more 
extensively than in others. In particular 
the exercise of the power by Richard 11. is 
said to have been such as to set aside the 
very principles of the statutes dispensed 
from; but the more usual practice was 
to dispense in particular cases only of an 
exceptional character. It was the opinion 
of Lord Coke (Case of Non Obsiatiie, 12 
Rep. 80) that no Act of Parliament could 
bind the king from any prerogative that 
was inseparable from his persoti, so as that 
he might not dispense witli the statute by 
non obstante. But the true nature and 
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limits of the king's right of dispensing 
with statutes was not fully understood until 
the case of Thomas v. aoioell, decided in 
1666, and reported in Vaughan. The 
plaintiff in that case was a common in- 
former, who brought his qui tarn action 
a^iufcit the defeuilant (a vintner) to recover 
his share of a penalty under the stat 
7 Edw. 6, c. 5, incurred by the defendant 
in selling wine by retail without a licence, 
in the county of Middlesex. It was found, 
on special verdict, that James I., who in- 
corporated the Company of Vintners in the 
City of London, had given them licence in 
the letters patent of their incorporation to 
sell wine by retail or in gross within the 
city and its suburbs, *^^non obstante the 
statute of Bdw. VI." The judgment given 
was to the effect that the king was able to 
dispense in some cases and not in others, 
and that the diijtinction between the two 
classes of cases did not depend (as had at 
one time been said) upon whether the act 
prohibited by the statute was mcUum in se 
or malum prohibitum only, but that it de- 
pended upon whether the king himself was 
the only person affected by it or whether 
his subjects also were affected by it. Ho 
could dispense with his own privileges, but 
not with his subjects' rights. 

Clearly, therefore, the practice or pri- 
vilege of dispensing was considered us 
being not in itself wrong, but only wrong 
in the abuse of it. Such abuse was again 
illustrated in 1685, in the case of Godden 
V. HaieSy James II. having in that cnse 
dispensed with the Test Act in favour of 
the defendant upon his appointment to a 
military office, and in express fraud, not 
only of the Tost Act itself, but also of suc- 
cessive resolutions of parliament con fir nm- 
tory of the Act. In the Bill of Rights 
(1 W. & M. sess. 2, c. 2), it is accordingly 
declared, with reference evidently to 
James II., that the dispensing power as of 
late exercised was illegal, thus indicating 
at once the legitimate use and the illegal 
abuse of that prerogative. In the recent 
Case of Eton College, 1815, it was hold that 
a disi)6nsation of Elizabeth granted to the 
fellows of Eton College to hold ecclebiastical 
preferment together with tlieir fellowships, 
notwithstanding a statute of Henry VI. 
to the contrary, was a legitimate exercise 
of the dispensing power. 



DISSEISIN. When one man invades 
the possession of another, and by force or 
surprise turns him out of the occupation of 
his lands, this is termed a disseisin, being 
a deprivation of that actual seisin or cor- ^ 
poral ))ossession of the freehold which the 
tenant before enjoyed. In other words, a 
disseisin is said to be when one outers 
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intending to U8urp the possession, and to 
oust another from the freehold. There- 
fore quasrendum est a judice quo animo lie 
entered. To constitute an entry a dis- 
seisin, there mmi be an ouster of the 
fn^ehold, eitiier, first, by taking the profits ; 
or, secondly, by claiming the inheritance 
(1 Cruide, 60). He who so enters and puts 
a party out of possession of tlie freehold is 
termed the disseisor, liitt. 279. 

DI88ENTSB8. The stat. 1 Will. & M. 
sess. l,c. 18 (Toleration Act), s. 4, exempted 
persons taking the oaths and subscribing 
the declaration therein mentioned from 
all prosecutions in the Ecclesiastical Courts 
for nonconformity ; and it was held in 
Barnes v. Shore (8 Q. B. 640\ that this pro- 
vision extended not only to lay persons, but 
to clergymen who, after being ordained, 
dissented from the Church. For disturb- 
ing a -Dissentiuj; conj^u^^itioQ each of- 
fender is liable io a penalty of £20. A 
Jewish synagogue is not at the present day 
an illu^ral e»tablishment. Israel y. Sim- 
imrns, 2 Stark. 35(3. 

Dissenters, in respect of their religious 
worship have as full a right as Churchmen 
to the protection of the Courts {Rex v. 
Wroughton^ 3 Burr. 1683) : and a manda- 
mus will lie to register and certify a dis- 
senting meeting-house {Hex v. Derby 
{Justices), 4 Burr. 191)1); also to compel 
the trustees of a meeting house to admit a 
Dissenting teacher. Bex v. Barker, 3 Burr. 
1265. 

DI880LTJTI0N : See titles Parliament ; 
Pabtnebship. 

• 

DIBTAHGE. Is to be measured in a 
straight line as the crow flies {Lake v. BuU 
2er, 5 £1. & Bl. 92). And where the trustees 
of a turnpike road were prohibited by a 
local Act of Parliament from erecting any 
toU-^ate within three miles of Burgato in 
the town of Southampton, it was held that 
the distance was to be measured by a 
straight line and not by the road {Jeicell v. 
Stead, 6 El. & Bl. 350). See also Duignan 
V. Walker, 1 Johns. 446 (an injunction 
case). 

BlffTHESfl. A power of distress may 
belong to a landlord either in virtue of ex- 
press words .conferring it, or in virtue of the 
general law. In the latter case, the follow- 
ing are the requisites to the power of 
distress : — 

(1.) There must be an actual demise, 

and not a mere agreement for a 

lease; 

(2.) The rent must be certain ; 

(3.) The rent must be in arrear, but in 

the case of rents payable in ad- 
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vance, these are held to be in 
arrear instantly upon the vnm- 
menccment of the period for which 
they are payable {Buckley v. Tkiy- 
h^, 2 T. B. 600) ; and 
(4.) The distrainor must have the rever- 
sion in him, either an actual 
reversion or (at the least) a re- 
version by estoppel. Morton v. 
Woods, L. R. 3 Q. B. 658. 
^ With reference to the thina:s that are 
liable to be distrained, generally speaking, 
all moveable chattels (whether the proj)erty 
of the tenant or of a stranger) which are 
upon the demised premises at the time 
when the distress is made are liable. 2 W. 
& M., scss. 1, c. 5, s. 3. 

With reference to the things that are not 
liable to be distrained, the following classes 
of things are not liable : 
(1.) Fixtures, sed quiere ; 
(2.) Title deeds ; 

(3.) Things delivered to a person exer- 
cising a public trade to be managed 
in the way of his tmde ; 
(4.) Animals ferss naturx ; 
(5.) Things in actual use ; 
(6.) Perislinble goods ; 
(7.) Goods in custody of the law ; 
(8.) Crops or produce sold by shcrifT, 
subject to an agreement to con- 
sume same on land ; 
(9.) Frames, looms, &c., entrusted to 
workmen ; 
(10.) Goods of an ambassador; and 
(11.) Effects of a company being wound 
up. 
And the following classes of things are 
conditionally privileged from being taken 
in distress : — 
(1.) Implements of trade not in actual 

use ; and 
(2.) Cattle and sheep. 
The distress must be made, as a general 
rule, on the premises demised, subject, how- 
ever, to the following exceptions : — 
( I .) Cattle or stock of the tenant feeding 
or being on a common appendant 
or appurtenant or otherwise be- 
longing to the demised premises ; 
(2.) Cattle seen driven off demised pre- 
mises on purpose to defeat dis- 
tress; and 
(3.) Goods fraudulently removed from 
the demised premises. 

DISTBE8S IH7IHITE. In the case of 
a distress for fealty or suit of Court, no dis- 
tress can be unreasonable, immoderate, or 
too large ; for this is the only remedy io 
which the party aggrieved is entitled, and 
therefore it ought to be such as is suffi- 
ciently compulsory ; and let it be of what 
value it may, there is no harm done, ospe- 
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cially as it cannot be sold or made away 
with, but must be restored immediately 
on satisfaction made. A distress of this 
nature, that has no bounds with regard to 
its quantity, and wiiich may be repeated 
from time to time, until the stubbornness 
of the party is conquered, is called a dis- 
tress infinite. For some other purposes, as 
in summoning jurors and the like, a dis- 
tress infinite used also to be allowed. 

BI8TBIHOA8. A writ of distringas may 
be put upon stock or moneys in the Bank 
of England, and its effect is exactly that of 
a stop-order on a fund in Chancery {see 
title Stop-Ordeb). Formerly, a writ bear- 
ing this name used to be directed to the 
sheriff, commanding him to distrain upon 
the goods and chattels of a defendant, in 
order to compel his appearance to a writ of 
summons. This distringas, however, was 
only granted when the person requiring 
the same had shewn by affidavit to the 
satisfaction of the Court out of which the 
writ of summons issued, that the defendant 
had not been personally served with tlie 
writ of summons, and had not, according 
to tiie exigency thereof, appeared to the 
action, and could not be compelled so to 
do without some more efficacious process 
(1 Arch. Prac. 202). The writ in this 
second use of it was abolished by the 
C. L. P. Act, 1852. 

DI8TBIN0AS JXFSAT0BE8. A writ 
directed to the sheriff peremptorily com- 
manding him to compel the appearance of 
jurors in Court on a certain day therein 
appointed. This writ also has been abo- 
lished by the C. L. P. Act, 1852. 1 Arch. 
Prac. 365. 

DI8TXJBBAIICE. A species of injury to 
real property, commonly consisting of a 
wrong done to some incorporeal heredita- 
ment by hindering or disquieting the 
owners in their re^ar and biwful enjoy- 
ment of it There were five principal 
varieties of this injury, viz. : (1.) Disturb- 
ance of franchise: (2.) Disturbance of com- 
mon ; (3.) Disturbance of ways ; (4.) Dis- 
turbance of tenure ; and (5.) Disturbance 
of patronage. Finch, 187. 

DIVOBGE {divortium). The separation 
of husband and wife by the operation of the 
law. There were two kinds of divorce, the 
one total, the other partial ; the one a vin- 
cuh matrimonii, the other merely a mensd 
et tiioro. The total divorce, a vinculo matri- 
monii, used to be only for some canonical 
cause of impediment existing before the 
marriage, e.gf., consanguinity, and not for 
any impediment that was supervenient, or 
arising afterwards, as may be the ctisu in 
affinity or corporeal imbecility. In tliese 



DIYOBCS— con^tniied. 

cases of a total divorce, the marriage used to 
be declared null, as having been absolutely 
unlawful ah initio ; and the parties were 
therefore separated pro salute animarum ; 
for which reason no such divorce could be 
obtained but during the life of the parties. 
In these divorces the wife, it was said, should 
receive all again that she brought with 
her, because the nullity of the marriage 
arose through some impediment, and the 
goods of the wife were given for her ad- 
vancement in nuuriage which was now 
found never to have existed. (Dyer, 62). 
But at the present day a divorce a vinctdo 
matrimonii may be obtained for a cause 
that is supervenient ; thus, a husband may 
obtain it on account of his wife's adultery, 
and a wife may obtain it on account of her 
husband's adultery, coupled with cruelty 
or desertion on his part ; and such divorces 
are not unfroquently granted under tho 
provisions of the Act 21 & 22 Vict. c. 77, 
without the necessity (which for some time 
existed) of obtnining a special statute for 
the purpose. This divorce enables the par- 
ties to marry again, and to do all other 
acts as if they had never been married. 
Divorce a mensd et thoro used to be granted 
when the marriage was just and lawful ab 
initioy and therefore the law was tender of 
dissolving it: but for some supervenient 
cause it might become improper or impos- 
sible for the paHies to live together, e.g., in 
case of intolerable ill-temper, or adultery 
in either of the parties. But at the present 
day there is no divorce a mensd et thoro, but 
either a total divorce a vinculo matrimonii 
for the causes mentioned above, or else a 
judicial separation for causes that are in- 
sufficient to justify a total divorcd*, e.g., 
cruelty or incompatibility of temper, being 
extreme. Parties separated in this manner 
cannot afterwards marry again, until, at any 
rate, the one party is dead, when the other 
may lawfully marry again. 
See also title Alimony. 

DOCKET, 8TRIS3K0 A A phrase that 
was formerly used in the practice of bank- 
ruptcy. It referred to the entry of certain 
papers at the bankrupt office, preliminary 
to the prosecution of the fiat against a 
trader who had become bankrupt. These 
papers consisted of the affidavit, the bond, 
and the petition of the petitioning creditor ; 
and their obiect was to obtain from the 
Lord Chancellor his fiat, authorizing the 
petitioner to prosecute his complaint 
against the bankrupt, either in Her Ma- 
jesty's Court of Bankruptcy in London, or 
in one of the district Courts of Bankruptcy 
in the country. The affidavit had to be 
left at the office of the Soert^tary of Bank- 
rupts, who used to moke an entry in tho 
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'^docket book," and this seems to have 
been what was technically termed strik- 
ing a docket. The bond formerly entered 
into by the petitioner was by the statute 
5 & 6 Vict. c. 122, no longer required ; but 
upon the affidavit being left at the office, 
the clerk prepared the petition, annexed 
the affidavit to it, and thereupon obtained 
the Lord Chancellor's fiat The modem 
equivalent seems to be putting the petition 
in bankruptcy upon the files of the Court, 
no fiat of the Lord Chancellor being now 
required in order to prosecute the bauk- 
ruptcy. See Bankruptcy Act, 1869. 

BOOS. The stat. 30 & 31 Vict. c. 5, 
has imposed a tax on dogB. It seems that 
the owner of a dog is liable for damage 
done by it to cattle or sheep, without 

Sroof of his scienter of the nature of the 
og, but that he is not liable without such 
proof for damage done to human beings. 
The Stat. 34 & 35 Vict. c. 56, provides for 
tlie detention of stray dogs, and for the 
slaughter of such as are dangerous. 

IK)IiE. This word is derived from the 
Saxon delan, to divide, and denotes a part or 
portion of a meadow which is divided ; and 
the word still retains the meaning of di- 
vide, e.g., to dole out alms is to divide or 
distribute alms. 

DOME, or DOOK. This is literally a 
judgment, and obtained at first a neutral 
meaning; e.g.^ in the Black Book of Here- 
ford, fo. 46, this phrase occurs, — ** So help 
me God at his holy dome,** — meaning at 
the day of last judgment. But the word 
has more recently acquired the meaning of 
c(mdemncUion, 

DOKE-BOOK. A book of I'udgments 
idoofms, domes). The book thus called 
was compiled during tiie time of Alfred 
the Great, and is said to have been extant 
so late as the reign of Edward IV., after 
which it was lost. It is generally assumed 
to have contained the principal rules of the 
Common Law (so far as these roles were 
then developed), together with the then 
penalties for misdemeanors, and the then 
forms of judicial proceedings. 

DOKESDAY-BOOK. Tlie book thus 
called was compiled in the reign and by 
the direction of William I., commonly 
culled the Conqueror, and is one of the 
many works of permanent utility of that 
faovereign. It was in two volumes, and 
contained the details of a great survey of 
the kingdom, throughout all its counties, 
hye men in each county (called justices) 
having been assig^ned in 1081 for the pur- 
pose of collecting the necessary statistics, 
and having completed their statement 
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thereof in 1086, when the whole returns 
were thrown together and formed the two 
volumes of Domesday Book. 

This work is an authority upon certain 
points of real property law ; e. ^., upon the 
question whether lands of copyhold tenure 
are or are not of that peculiar species of 
copyhold which is called Ancient Demesne : 
see that title. 

BOIOCILE. Is the place at wliioh a 
person has his principal residence, and 
that is generally construed to be the place 
at which he usually keeps his wife and 
family (or household gods, ubi Jar et pe- 
nates). In the case of infants and married 
women, their domicile is that of their 
parents or husband. A domicile may be 
either original or acquired. The original 
domicile (domicUium originis) is that at 
which the parents of the person are domi- 
ciled at the time of hU birth, and usually 
agrees (under English law) with his nation- 
ality. To acquire another domicile, tho 
rule of law is that both the animus (or 
intention to acquire it) and the factum (or 
actual acquisition of it) must combine. 
Now the acquisition of a new domicile is 
only complete when the former domicile is 
definitively abandoned, and an actual re- 
moval is made to the place of the acquired 
domicile. But for the re-ac<|uisition of tho 
original domicile, the definitive abandon- 
ment of the acquired domicile when fol- 
lowed up, or rather when evidenced, bv one 
step towards a return to the original domi- 
cile, is sufficient. 

The law of a man's domicile for the time 
being (whether original or acquired) deter- 
mines all his personal capacities and in- 
capacities; ana to that extent it often 
controls the operation of the Lex loci situs 
(see that title), although not also the 
operation of the Lex loci rei sitte (see that 
title). Further, tho Lex Domicilii also 
regulates the distribution of his personal 
estate in case of his death intestate. See 
Story on Conflict of Laws; Westlake's 
Private International Law. 

BOMINAirT TENEMENT. In the law 
of easements, the tenement whose owner 
as such enjoys an easement over an adjoin- 
ing tenement is called by this name. 
See title Easements. 

BONATION. In French law, every do- 
nation in order to bo complete must be 
assented to by the donee, and if a married 
woman, with the consent of her husband. 
Immediately upon such assent being 
given, the gift is complete (just as in Ko- 
man Law) without any traditio; for a 
necessity is laid on the donor or his heir^ 
to make traditio. In this respect, tho 
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English law differs from both, holding that 
not only is a^Bcnt on the part of the donee 
necessary, but also delivery of the thing 
given. In French law such gifts are irre- 
vocable, excepting for one of three causes, — 
(1.) The non-performanoe of conditions 
when there are any such : (2.) The ingra- 
titude of the donee ; or (3.) The subsequent 
bii-th of offspring. 

DONAnO M0BTI8 CAUSl. Is a gift 
nmde in contemplation of death, and taking 
absolute effect upon the death. The great 
essential to it is a delivery actual or con- 
structive of the thing given : and provided 
that requisite is observed, there is nothiug 
which may not be the subject of such a 
gift, execpting a cheque (inasmuch ns the 
authority to pay that is revoked upon the 
death), and excepting perhaps real pro- 
perty (inasmuch as the law prescribes par- 
ticular formalities for the conveyance of 
such). There mny, however, be a donatio 
mortis caum of a mortgage debt charged on 
real property: and such gill is made by a 
delivery of the mortgage deeds. 

DOBVAITT FASTNEB. A sleeping 
partner. 

See title Partnei^hip. 

DOTE ASSIOKANDA. The writ thus 
described hiy for a widow whose husband 
held of the king in chief, and waa issued to 
the escheators upon the widow's making 
oath in Chaucery not to marry without the 
king's leave. Such widows were called 
the king's widows. 

DOTE UNDE NIHIL HABET. The 

writ thus described lay for a widow against 
a purchaser of the lands from her husband. 

DOUBLE C08T8. Under the stiitute, 
5 & 6 Vict. c. 97, all previous Acts of 
Parliament (whether public or private) 
which awarded double or treble costs aje 
repealed, and party and party costs only, or 
reasonable costs upon taxation only, are 
to be given, when given at all. 

DOUBLE PpEA. The plea thus de- 
described is faulty on the ground of 
duplicity. Duplicity in plesding is a fault 
which may arise either in the declaration 
or in any subsequent pleading, and signi- 
fies the allegation of several distinct 
matters in support of, or in answer to, a 
single demand, any one of which matters 
would be sufficient of itself to support the 
demand, or to answer it Leave to plead 
several pleas may, however, be obtained 
under the C. L. P. Act, 1852, s. 81. The 
fault of duplicitv used formerly to be taken 
advantage of by special demurrer; but 
since the C. L. P. Act, 1852, it is now to be 



DOUBLE TLEA.— continued. 
met by application in a summary wny 
under s. .')2 of that Act, to amend or strike 
out the faulty pleading. 

DOWAGEB. A widow who is endowed, 
or who has a jointure in lieu of dower, is 
thus described; but in common practice 
the word is confined to the widows of 
princes, dukes, and other like persons only. 

DOWEB. Is the right of a widow 
during the residue of her life to one-third 
imrt of the lands late of hgr deceased hua- 
oand. 

(1.) In the case of widows who were 
married before the 1st of January, 1834, 
the right to dower attached to all lands of 
which the husband was solelv seised for 
an estate of inheritance, and, navin^ once 
attached, the right was not capable of 
being barred or defeated excepting by a 
fine in which the wife joined. In the 
ab&ence of a fine, it attached upon the 
lands even when in the hands of a pur- 
chaser. It was not necessary that she 
should have any issue actually bom. To 
exclude her dower from attaching at all 
was therefore the great object of every 
purchaser of land ; and two methods were 
in common use, called respectively the old 
method and the modern method of barring 
dower. Under the old method, the lands 
were conveyed to the grantee and his heirs, 
to the use of the grantee and a trustee and 
the heirs of the grantee, with a declaration 
that* the estate of the trustee N\as in trust 
only for tlie grantee and his heirs. Under 
the modem method, a general power of 
appointment was in the tirst place given to 
the grantee, and subject thereto to the 
grantee for his life, with remainder to a 
trustee and his heirs during the pur- 
chaser's life, with an ultimate remainder 
to the heirs and assigns of the purchaser 
for ever. 

(2.) In the case of widows who have 
been married since the 1st of January, 
1834, the right of dower attaches to all 
lands of which the husband is solely 
seised, or even equitably possessed, for an 
estate of inheritance ; but although it may 
have once attached, the right is of the 
most fragile sort, being defeated by any 
declaration in the will of the husband, or 
by his devise of the lands, or by his alien- 
ation of them during his life, and even, j^ro 
tantOj by his debts. And it is not infre- 
quent to exclude it from attac>hing even 
from the first, by inserting a declaration to 
that effect in the deed of grant, which is 
also now effectual to defeat the widow's 
right 

DOWBT. This is the proper name for 
the property which tlie wife brings to her 
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husband upon her marriage with him, and, 
like the dos of- Roman Law is distinguished 
from the dower (or jointure in lieu hereof), 
which corresponds to the donatio propter 
nuptias of Roman law. The wife's dowry 
is often calltd her jnaritagium in the old 
statutes. 

DSOIT. This word signifies right. 
Droit-droft signifles. therefore, a right 
upon a right, or a double right, and was 
used to denote the title of one in whom 
the right of possession and the right of 
property were combined. The phrase 
droitural was used of actions which were 
brought upon a writ of right, as dis- 
tinguished from that other group of actions 
called possessory f which were brought upon 
the fact of, or right to, the possession 
merely. 

DBOrrS OiVlLS. in French Law, de- 
note private rights, and the exercise of 
which is independent of the status (^uaZite') 
of citizen. Foreigners enjoy them, and 
the extent of that enjoyment is determined 
by tlie principle of reciprooity. Conversely, 
foreigners, although not resident in France, 
may be sued on contracts made by them 
in France, and (unless possessed of suffi- 
cient real property in France) are obliged 
to give security. This provision meets 
such a case, semhle, as that of Lerouz v. 
Uroiejiy 12 C. B. 801. 

DSUNEENNESS. Where totnl, is a 
qualified incapacity for contracting; and 
where the drunkenness, being partial, is 
mused by the other contracting party to 
the fraud of the intoxicated person, then 
it is also a ground for avoiding the con- 
tract And with reference to crime, habi- 
tual drunkards are placed under police 
Hupervision ; and persons committing any 
crime while in a stite of temporarv drun- 
kenness are not excused thereby, but the 
circumstance at the vi^ry most goes only in 
extenuation of the offence. 1 Hawk. c. 1, 
6. 6 ; Arch. Crim. PI. 18. 

DTTCXS TECmil. When a person, who 
is not a party to an action or suit, hns in 
his possession any written instrument 
which is capable of being used as evidence 
at the trial orliearing, he is brought before 
tbo Ck)urt upon a subpoena duces tecum, 
which is a writ commanding him to appear 
at the trial and bring the instrument tcith 
him. And, notwithstanding ho may have 
some good reason for not producing it, still 
he must obey the writ in the first instance, 
not himself judging, but leaving the Court 
to judge, of the sufficiency of his reason 
for tito non-production. 



DTTCHT COUBT OF LAHCA8TEB : See 

title Chancbllob. 

BUM FUIT IK7HA JETATEM. This 
was a writ which lay for the recovery of 
lands which a man iiad alienated while 
under age. The writ lay also for the heir 
of the infant alienor. 

Dim 7UIT nr FBISOITA. TMs was a 

writ which lay for the recovery of lands 
which a man had alienated while in prison 
or under duress. 

DUX TuiT iroir OOXPOS xsntu. 

This was a writ which lay for the recovery 
of lands which a man had alienated while 
insane. 

DUPLICATE. Any copy or transcript 
of a deed or writing is called a duplicate. 

DUBESS. Is of two kinds, being either 
(I.) To the person; or (2.), To the goods. 
The object of placing either the person or 
the gocKls under duress being to extort 
money in excess of what (if anything) is 
rightfully owing, the law holds that the 
excess so obtained may be recovered back 
as money had and received; also, that 
duress (like fraud) vitiates all contracts 
made under its influence. 

DTINO DECLABATI0K8. In criminnl 
law the dying declarations of the injure*! 
person, being an adult, are admissible, but 
being an infant of very tender years are 
not admissible in evidence, the reason for 
the exclusion of the latter being that the 
child's mind is not affected by the prospect 
of death, as the adult's is supposed to be. 

DYING WITHOTJT ISSUE. Formerly, 
if lands were given to A., and if ho died 
without issue, then to B. in fee simple, A. 
took an estate tail by impliaition, and B. 
an estate in fee simple in remainder, which, 
however, A. could defeat. But now, under 
1 Vict. c. 26, under the same words, A. 
would take an estate in fee simple de- 
feasible in case he left no issue when ho 
died, and B. would tiiko an estate in fee 
simple that was executory upon the same 
event, namely, A.'s leaving no issue at the 
time of his, A.'s, death. 



E. 

EALDESKAN. A title of office in 
Anglo-Saxon times, and holding in those 
times the same position of eminency that 
the title of Earl held during the Danish 
period of occnpancy. 

The alderman of the present day, mean- 
ing thereby the civic functionary so de- 
scribed, is clearly a derivation etymologi- 
cally from the Anglo-Saxon Eaidorman, 
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but with the clianges in socioty which 
have intervened between the Anglo-Saxon 
and the present times, the eminency of 
the office has been comparatively depre- 
ciated, although the aldermanic gown is 
still a distinction to be aspired at. 



Personal property is said 
to be ear-marked wben it can be identified, 
that is, distinguished from other personal 
property of the same nature. As a general 
rule, money has no such distinguishing 
feature, or ear-mark. 

XABHE8T. In Roman Law called arrha, 
is something given as evidence of the con- 
tract in Koman Law, and for the purpose 
(in certain cases) of binding the oargain 
in English Law. As the name denotes, it 
is given to »hew that the purchaser is in 
eame8t,&nd not either trifling or intending 
a deception. For this purpose it is not 
infrequently exacted by tradesmen from 
unknown customers giving tliem orders to 
make goods ; it is originally no part of the 
price of the goods, and therefore is for- 
feited on the customer's default; but if 
lie duly accepts and pays for the goods 
when made, then the earnest counts as 
part of the price. The giving of an ear- 
nest is one of the three alternatives pre- 
scribed by the Statute of Frauds, 29 Car. 
2. c. 3, s. 17, for the validity of a contract 
for the sale of goods of £10 or upwards. 

EASEMENTS. An easement is a privi- 
lege, without profit, which one neighbour 
hath of another (Termes de la Ley^ 284) ; 
or which the owner of one tenement as 
such has over an adjoining tenement or 
the owner thereof as such, the former 
tenement being for this purpose called the 
dominant tenement, and the latter the ser- 
vient tenement. 

Easements are in derogation of natural 
rights, in whatever way such rights may 
have arisen, whether, 

(1.) In respect of ^vaie or individual 
ownership ; or, 

(2.) In respect of public or common oc- 
cupation. 
Thus, a private owner, subject only to the 
mnxim sic utere tuo ut alienum nnn lit das j 
has, in virtue purely of his ownership, an 
absolute power of using, or right to use, 
his |)roperty in whatever way he pleases, 
to the full extent that his interest therein 
extends, that is to say, to the full extent 
of his life-estate if he is a tenant for life, 
and to an unlimited extent if he is a tenant 
in fee simple or in fee tail absolute : and 
an easement in or over that estate or inte- 
rest is, to the extent that the easement 
extends, a restriction upon that absolute 
right or power of user. And ngain, public 



EASEKEHTS — continued, 

or common occupiers, e.g.f the residents in 
any city, town, or village, have, in virtue 
purely of their occupation, certain natural 
rights analogous to rights arising out of 
property, c.(/., a right to air or to water, to 
the extent that their occupation-interest 
extends, that is to say, to the extent of 
natural existence ; and an easement in or 
over that occupation-interest is, to the ex- 
tent that the easement extends, a restric- 
tion upon those natural rights. 

Easements consist in patiendo or in non 
faciendot and not in fcunendo ; in other 
words, easements extend thus far in their 
gcnenil effect, namely, that they oblige the 
private owner of the servient tenement, 
not in his personal capacity, but in virtue 
of that his connection with the servient 
tenement, to permit^ or in no active sense 
impede, the owner or occupier of the 
dominant tenement as such in the enioy- 
ment of his easement over the servient 
tenement, to the extent that such easement 
may extend; but they oblige no further, 
e.g., they do not oblige the owner of the 
servient tenement as such in any active 
sense to augment the measure of the ease- 
ment, or even to facilitate the enjoyment of 
it, as, for example, by widening or clearing 
out a dam or watercourse, scourinz a sewer, 
and such like. Pom/ret v. Ricroju 1 Wms. 
Saund. 557. 

Easements are of various kinds, being 
either, 

(1.) Easements of necessity; or, 

(2.) Easements of convenience. 
An easement of necessity is one without 
which one's neighbour or the owner of tho 
property adjoining could not pursue his 
trade or enjoy his property at all, and not 
merely with less readiness or comfort ; and 
with reference to easements of that kind, 
the law implies or assumes a grant of them, 
and dispenses with the production of the 

frant. An easement of convenience is one 
y which one's neighbour, or the owner of 
the property adjoining, pursues his trade 
or enjoys his property in a readier or more 
comfortable way, but which he might also 
do without, although not so well. 

An easement which is merely one of con- 
venience under certain circumstances may, 
under certain other circumstances, be one 
of nece-sHity, or almost of necessity. Thus, 
given the natural state of land, the only 
easement of necessity is a road or right of 
access to it of the simplest character over 
the adjoining land when it is surrounded 
by such latter land and there is no public 
highway running to it ; and under such a 
state of circumstances all other easements, 
whether in the sfhape of ways, or in other 
shape or shapes, are casements of conve- 
nience merely. But given an artificial 
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state of land, cg.^ land which has been and 
is applied to manufacturing prooesses, the 
easement of necessity in the shape of a 
right of access to it under the like circum- 
stances as above continues to exist; but 
that easement, instead of being now a way 
of the simplest character, is enlarged into 
a wider way, for numerous purposes other 
than the mere right of personal access, and 
although to the extent of such enlarge- 
ments of it, it would be an easement of 
convenience and not of necessity in the 
case of the natural state of land, yet in 
the supposed artificial state of the land, 
the easement is to its full extent an ease- 
ment of necessity, or almost of necessity, 
and not of convenience merely. And 
similarly, rights of consuming water, rights 
of fouling water, rights of fouling air, may 
under given circumstances be easements of 
necessity, although in the natural state of 
land they would be easements of conveni- 
ence merely. And such being the wavering 
character of the distinction between ease- 
ments of necessity and easements of con- 
venience, it is useless to make that distinc- 
tion, although a true one, the cardinal 
division in an enumeration of the varieties 
of easements, which are much more use- 
fully referred to tlie natural rights of user, 
upon which they are restrictions ; and upon 
that principle they may be enumerated 
generally as follows : — 

I. With reference to Air. Every private 
owner and general occupier having a na- 
tural right, recognised by the Common Law 
of England, to fukitt of aib, the ease- 
ment relative to the purity of air is the 
following one, namely : — 

(1.) A right to pollute the air (Flight v. 
ThomoB, 10 A. & E. 590) to an extent jus- 
tified by the customary busineAS of the 
locality (Walter v. Selfe, 4 De G. & Sm. 
315), but not further (St, Helen's Smelting 
Co, V. Tipping, 11 H. L. C. 650) ; and 
it makes no dilferenoe whether the party 
complaining of the pollution comes to the 
nuisance or not (Bliss v. Hall, 4 Bing. 
N.C. 183) ; at any rate, where material in- 
jury, as distinguished from mere personal 
discomfort, is the result of it. St, Helen's 
Smelting Co. v. Tipping, supra. 

Again, no private owner or general 
occupier having a natural right recognised 
by the Common Law of England to the free 
PASSAGE OF AIB, the easements relative to 
the passage of air are the following two, 
namely : — 

(2.) A right to the free passage of air 
(Trahem's Case, Godb. 233); but such a 
right seems now to be discouraged by the 
law. WM V. Bird, 10 C. B. (N.S.) 268. 

(8.) A right lo send noise through the 
air. Roakell v. WhUwyrlh, 19 W. R. 804. 



EABEMEim — eowbinued. 

II. With reference to lAqht. No private 
owner or general occupier having a natural 
right recognised by the Common Law of 
England to the free passage of light, the 
easement relative to the passage of light 
is the following one, namely ; — 

(4.) A right to the free passage of light 
(Aldred's Case, 6 Bep. 54), which right, if it 
arise in virtue of tne F^cription Act, is 
an absolute and indefeasible right as well 
for the present as for all possible future 
purposes ( Yates v. Jack, L. R. 1 Ch. App. 
295); but if it arise from express grant, 
the right is limited to the amount of light 
accustomed to pass at the time of the 
grant ( Yates v. Jack, supra) ; and if it arise 
from implied grant, as where a person sells 
a house with windows overlooking land 
which he retains, the right is limited in 
like manner as upon an express grant. If, 
however, the easement is exceeded, that 
does not entitle the servient owner to 
obstruct the free passage of the accustomed 
light, although he is unable without doing 
so to obstruct the passage of the excess 
(Tapling v. Jones, 11 H. L. C. 290); and 
the dominant owner, in case the accus- 
tomed light is obstructed, may in Equity 
have either damages alone, in a few rare 
cases (Heath v. BucknaU, it. R. 8 Ea. 1), 
or an injunction and damages ix)th 
(Straight v. Bum, L. R. 5 Ch. App. 166) ; 
and at Law he may always have damages, 
and in some cases an injunction also. See 
C. L. P. Act, 1854, s. 79. 

III. With reference to Water. Every 
private owner or general occupier, being a 
riparian owner or occupier, tiaving certain 
natural rights recognised by tlie Common 
Law of England in respect of natural 
streams, whether constant or intermittent, 
of a known and definite course, and not 
being artificial or underground, that is to 
say, the three following natural rights, 
namely : — 

(a.) A right to the natural flow of 

the water ; 
(5.) A right to the natural pubitt of 

the water ; and 
(e.) A right to take the water for natural 
use, and whether for the entire or 
partial consumption of the water 
taken, — 
The easements relative to those respec- 
tive natural rights are the following two, 
namely :— 

(5.) A right to divert the water (Bealey 
V. Shaw, 6 East, 209), including the right 
to a watercourse; and also a right to 
pen back the water (Wright v. Howard, 
1 Sim. & S. 190) ; including the right to 
flood another's land in penning back the 
water 
(6.) A right to pollute the water. Hall 
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y. Lund, 1 H. & 0. 676 ; but see Goldsmid 
V. Tunbridge WelU Improvement Commit- 
«on«ri, L. R. 1 Eq. 101 ; L, R. 1 Ch, Ap. 
349. 

IV. With reference to Support. Every 
piiyate owner and general occupier havinp^ 
certain natural rights recognised by the 
Common Law of England in respect of the 
contiguous land, whether adjacent or sub- 
jacent, that is to say, the two following 
natural rights, namely : — 

(a.) A right to ADJACENT ) sufficient while 
srppoRT, and I his land is in 

(5.) ArigbttosuBjACENT I its natural 
SUPPORT j state, — 

The easements which are relative to these 
respective natural rights are the follow- 
ing three, namely : — 

(7.) A right of support from under- 
ground water (PoppleweU v. Hodkineon, 
1.. B. 4 Ex. 248) ; 

(8.) A right of support for land built 
upon, or for buildings {Humphries v. Brog- 
den, 12 Q. B. 749), or otherwise rendered 
more liable to subside (Harris v. By ding, 
5 M. & W. 71) ; and conversely 

(9.) A right to cause a subsidence of 
land. Chadtoick v. Troieer, 6 Biiig. N. C. 1. 

V. With reference to Ways. Every pri- 
vate owner or general occupier having an 
exclusive natural right of way recognised 
by the Common Law of England over and 
throughout his private property, or occu- 
pation ground, the easements relative to 
that natural right are the following two, 
namely : — 

(10.) A private right of way, being a 
right of way in an adjoining private owner 
or in an adjoining general occupier ; and 

(U.) A public right of way, being a 
right of way in the King's subjects gene- 
rally in respect of their general occupation 
of the country. 

These two easements differing in this 
respect, that while a public right of wny, 
wherever it exists, is unlimited in extent, 
ft private right of way, on the contrary, 
may be either limited or unlimited in 
extent, as being cither a footpath, a bridle- 
path, a carriage way, a drift way, or any 
other way. 

Easements being considered odious in 
law, because they are restrictions upon the 
free use of property in others, no other 
easements than those enumerated have 
been established, the following attempts 
to create new easements having failed, — 

(1.) A right of prospect (Aldred^s Case, 
Rep. 68; Ati.-Gen. v. Doughty, 2 Ves. 
453); 

(2.) A right of view to a shop-window 
(Smith V. Owen, 35 L. J. (Ch.) 317) ; 

(3.) A right of undisturbed • privacy, 
(Turner v. Spooner, '60 L. J. (Ch.) 803; Re 
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Penny and the South Eastern By. Co., 7 E. 
&B. 660); and 

(4.) A right to the free passage of wind 
to a windmill. Webb v. Bird, 10 C. B. 
(N.8.) 268. 

The apparent easement in tiiese four 
eases, and in all such like cases, where 
any such exists, is in the nature of a licence 
only, particular or general, which is per- 
sonal to the licensor and not binding on his 
successors in the quasi servient tenement. 
See title Ligencb. 

Easements must be proved either by the 
production of the instrument which creates 
them, or (in the case of its loss), by pre- 
scription, whether at the Common Law, or 
(but in certain cases only) under statute. 
And those two modes of proof are also the 
modes of the acquisition of easements. 
The most usual instrument whereby an 
easement is created is a deed of grant, 
which again may either in so many words 
expressly create the easepaent (in which 
case the easement exists by reason of the 
express grant, and the production of such 
grant is the proof of its existence), or 
onl^ impliedly create the easement (in 
which case the easement exists by reason 
of the implied grant, and the proof of the 
existence of such grant lies either in the 
production of an express grant involving 
as a necessary incident to it tlie implied 
grant of the particular easement, and the 
withholding of which eatiemeut would 
therefore be in derogation of the express 
grant, or else in the proof of circumstances 
rendering the particular easement indis- 
pensable or necessary to the beneficial 
enjoyment of the land expressly granted.) 
Also, the instrument of the creation of the 
easement may be a will, an Act of Parlia- 
ment, or a custom even ; but such modes 
are not usefully distinguished from a grant 
by deed. 

Again, the easement may arise by pre- 
scription, and that, cither 

(1.) At the Common Law, that is to 
say, upon proof of uninterrupted user, for 
twenty years (Mounsey v. Ismay, 3 H. & 
C. 486), which is considereti as implying a 
grant, in the absence of contrary evi- 
dence; or 

(2.) Under the Trcscription Act (2 & 3 
Will. 4, c. 71), which, however, relates to 
only a limited number of easements, that 
is to say, the following ; — 

(a.) Any way or other casement ejusdem 
generis (Webb v. Bird, 12 C. B. 
(N.S.) 268 ; 13 C. B. (N.S.) 841) ; 

(&.) Any watercourse ; 

(c.) The use of any water ; 

(d.) Access of light ; and 

(e.) Uhc of light. 

The statute has provided tliat for the 
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acquisition of any sort of toay, or of any 
watercourse, or of the use of any water, 
there shall be actual enjoyment thereof 
without interruption for the full period of 
twenty years, and if proof of such enjoy- 
ment is produced, any adverse proof pur- 
porting to shew merely that the easement 
had its origin in respect of time on tiiis 
side of the reign of Kichard I., although 
beyond the period of twenty years, shall be 
excluded, but any adverse proof of a dif- 
ferent effect is admissible, unless in cases 
where proof of the actual enjoyment of the 
easement without interruption for tke full 
period of forty years is produced, in which 
latter class of cases the only adverse proof 
admissible is that of some consent or agree- 
ment in writing (under hand and se3, or 
under hand only), expressly cranting the 
rig:ht of enjoyment (s. 2) ; and for the ac- 
quisition of any access of light, or of any 
use of light, there shall be actual enjoy- 
ment thereof without interruption for the 
full period of twenty years, and if proof of 
such enj03rment is produced, the only ad- 
verse proof admissible is that of some con- 
sent or agreement in writing (under hand 
and seal, or under hand only), expressly 
granting the right of enjoyment (s. 8.) 

By the decision in FUght v. Thanuu (11 
A. & E. 688 ; 8 CI. & F. 231), taken in con- 
nection with the 4th section of the Pre- 
scription Act, the actual enjoyment for 
twenty years in the case of light i6 prac- 
tically reduced to nineteen years; and 
the actual enjoyment for twenty years, 
or for forty years, in the case or any 
sort of way, or watercourse, or water, is 
also practically reduced to nineteen years 
or thirty-nine years, as the case may be. 
In all cases where the Prescription Act 
applies, the acquisition under that Act 
should be the ground of claim {Taplina v. 
Jones, 11 H. L. G. 290), although it does 
not follow that the acquisition by prescrip- 
tion at the Common Law is therefore ex- 
cluded, excepting perhaps in the case of 
light, which depends perhaps wholly on the 
statute {Tnucott v. Merchant Taylors Co,, 
11 Ex. 855; but see Lanfranchi v. 
Mackenzie, L. R. 4 Eq. 421). Moreover, 
under the Prescription Act, the periods of 
twenty years and forty years respectively 
are to be reckoned backwards from suit or 
action bringing the easements into dis- 
pute (s. 4) ; and it has been determined 
that the actual enjoyment mjist therefore 
have continued to within one year at the 
very longest from the commencement of 
the suit or action (Parker v. MitcheUj 6 
Ex. 825). Where actual user before and 
after a period of intermission is proved, the 
user is taken to have been uninterrupted 
or continuous {Carr v. Foster, 3 Q. B. 
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581 ). The 7th and 8th sections of the Act 
provide for the case of persons under the 
disabilities therein specified of disputing 
the easement during the period of its ad- 
verse acquisition. In all other respects 
the acquisition of an easement under the 
Prescription Act is regulated by the same 
principles as the acquisition of an ease- 
ment oy prescription at Common Law. 

The varieties of adverse proof (when 
admissible) to the claim of an easement 
by prescription are the following : — 
(1.) Proof of the legal impossibility of 

the grant which is impUed ; 
(2.) Proof of the extinguishment of the 
easement by unity of seisin or 
otherwise ; 
X3.) Proof of the improbability of the 

grant; and 
(4.) Proof of the inability of the servient 

owner to resist the user. 
Thus, where the grant would have been 
void by reason of some Act of Parliament 
(EoohdaU Canal Co. v. Baddiffe, 18 Q. B. 
287), or where the servient owner was 
legally incapable to make the grant ( Win- 
ship V. Hudspeth, 10 Exch. 5), or was 
ignorant of the user {Daniel v. North, 11 
East, 370), e.g., in the case of an alleged 
right to support from buildings (Solomon 
V. Vintnere Co., 12 Q. B. 739), there is no 
easement. 

In case the owner of the dominant tene- 
ment is hindered in his enjoyment of the 
easement, in other words, in the case of a 
disiwrbanee of his easement, he has the 
following remedies : — 

(1.) An action on the case at Law for 
the disturbance, bringing damages for the 
disturbances that are past, but not for such 
as have been committed since the com- 
mencement of the action, or are yet to 
come, it being a rule of the Common Law 
that the damages must not be for cause of 
action subsequent to the action in which 
they are recovered (2 Saund. 174, a, b). 
But now, under the 0. L. P. Act, 1854 (17 
& 18 Vict. c. 125), s. 79, an injunction 
against future disturbance may be obtained 
in the action. 

(2.) A suit in Equity upon bill filed 
stating the case and the damage sustained, 
and praying damages and an injunction. 
Wood V. Sutcliffe, 21 L. J. (Ch.) 255; 
Soamesy. Edge, Johns. 669; and Chancery 
Amendment Act (21 & 22 Vict. c. 27), s. 2. 
And such remedies lie as well for the 
continuance of a disturbance as for the 
original creation of one, upon tlie analogy 
of the principle that every continuing 
trespass is a fresh trespass. 

(3.) The remedy by abatement of the 
difiturbauce as a nuisance is also available 
to the person entitled to the casement 

K 
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(Bex V. Bonoell, 2 Balk. 459); but the 
abatement generally involves a trespass 

Siare elatuwn f regit (AmM v. J^erton^ 
olt, 498) ; and is for other reasons also to 
be discouraged. Hyn» v. Graham, 1 U. & 
O. 598. 

For the maintenance of an action for the 
disturbance of an easement, as also of a 
natural right, it is essential that actual 
damage should have been sustained {Bo- 
nomi v. Backhoufe, 9 H, L. C. 503), un- 
less where the disturbance amounts to or 
involves a trespass, in which latter case the 
law presumes the damage (Smith v. Thctck- 
erah, L. R. 1 C. P. 564). And where the 
disturbance may be regarded as an injury 
to tlie right of easement itself, and the 
repetition of which injury would tend to 
destroy or prejudice tne right itself, that 
tendency is a sufficient damage (Harrop v. 
Hirst, L. B. 4 Ex. 43). But a mere possi- 
bility of damage at some future period, un- 
accompanied with any present damage, is in- 
sufficient to sustain the action. Jackson v. 
NewcasOe (Duke), 33 L. J. (Ch.) 698. 

The right of action sometimes varies 
according as the disturbance affects the 
dominant occupier only, or the dominant 
reversioner as well, it being sufficient in 
the case of the latter, that there should be 
a reasonable probability of damage to his 
reversion arising from the fact of the denial 
Qf the right of easement generally (Metro- 
jHilitan Indtuirial Dtoellings Association v. 
Fetch, 6 0. B. (N.8.) 504). For example, 
an action for the pollution of air can in 
general only be maintained by the person 
in present occupation, and not by the re- 
versioner (Simpson v. Savage, 1 C. 6. (N.S.) 
347), that injury being necessarily of a 
temporary nature. At the same time, if 
the injury is likely in any case to be of a 
permanent character, the reversioner may 
take proceedings for its suppression (TTtlMm 
V. Totmiend, 1 Dr. & Sm. 324). e.g., for the 
locking of a gate. KidgtU v. Moor, 9 G. B. 
864. 

A defendant to an action for disturbance 
may plead in justification that the plaintiff 
was exceeding the rightful enjoyment of 
his easement, and that he, the defendant, 
merely obstructed the plaintill's eiicroach- 
nu-nt ; and this plea is ^ood, even although 
the defeudant s obstruction of plaintiff's 
encroachment has obstructed also the plain- 
tiff's lawful enjoyment (Cawkicell v. Bus- 
seV, 26 L. J. (Ex.) 34), with the single 
exception of light, as to which the plea 
would be bad {Tapling v. Jones, 11 H. L. 
C. 290). And it seems that when an ease- 
ment of light has been acquired under 
the Prescripiion Act, tijere can be no en- 
croachment. Inasmuch as the user is for all 
purposes, future as well as present ( Yates 



ontintied. 

V. Jade, L. R. 1 Gh. Ap. 295), although 
where the easement exists under an express 
grant the user is measured by the woitis of 
the grant. 

Lastly, easements although once validly 
existing may have become extinguished 
or suspended. Thus, in the event of the 
dominant and servient tenement becoming 
united in one owner who is legally seised 
thereof, the easement as such is necessarily 
either extinguished or suspended, upon the 
maxim ntilli res sua servit (Sury v. Pigott, 
Pop. 166> But in such event, if the ease- 
ment is of the quality styled apparent and 
continuous, that is to say, if the existence of 
the easement is apparent to the eye, and 
those appearances continue after the unity 
of ownership, then it may be concluded from 
the cases of Suffield v. Broum (33 L. J. 
(Ch.) 349) and Crossley v. Lighioioler (L, 
R. 2 Gh. Ap. 486). that if the once-domi- 
nant tenement is sold, the easement revives 
without any fresh creation by grant or 
otherwise, and is taken to have been sus- 
pended merely, but that if the once servient 
tenement is sold, the easement does not 
revive without some fresh creation by reser- 
vation or otherwise, and is taken to have 
been extinguished ; and the like rule ap- 
plies in the case of those rights or ^immi- 
easements, being apparent and continuous, 
which the common owner has exercised 
over the one portion of his land for the 
benefit of the other portion of it, where 
the two portions, being respectively the 
ouan-servient and ^uon'-dominant lands, 
have never been the properties of several 
owners. 

Where an easement (like a natural right) 
is suspended merely, it revives (like a 
natural right) upon the removal of the cause 
of the suspension (Bower v. HiU, 2 Bing. 
(N.G.) 339) ; on the other hand, where an 
easement (unlike a natural right) is extin- 
guished altogether, it does not revive 
merely upon the removal of the cause of 
the extinguishment, but requires in addi- 
tion for its revival, or rather re-establish- 
ment, a re-grant thereof. Boicer v. Uillj 
supra, 

EAT IKDE SIITE DIE. When judg- 
ment is given for the defendant, and the 
cause is at an end. he may go thence vfith- 
out a day, i.e., without any further adjourn- 
ment and continuance of the cause; in 
effect, therefore, these words are a judg- 
ment that the king's writ commanding the 
defendant's attendance has now been fully 
satiHfied, and that his iunoc-ence has been 
publiitly established. 

See also title SI^'E Die. 

ECCLESIASTICAL COMMISSIONERS. 

These are a body of men constituted under 
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ECCLE8IA8TIGAL OOXXISfilOVXBa- 

eontinuecL 

the 8tat& 8 & 4 Yiot. c. 86, and 29 ft 30 
Vict. c. 18, for the general management 
and supervision of the estates of the 
Choich, being either episcopal or capitu- 
lar, and for the proper application of the 
reyenaes or produce thereof in support and 
extension of the Church. 

EGCLESIA8TIG AL OOlOtTB : See Coubtb 

EoCLESXAffnCAL. 

EDUCAUOB': See titles Elkuentabt 
Sghoolb; Publio Schools. 

EmUXIOV OT TDOS. When this 
phrase is used in leases, conveyances, and 
other like deeds, or in agreements expressed 
in simple writing, it indicates the conclu- 
sion or expircUion of an ag^ed term of 
years specified in the deed or writing, such 
conclusion or expiration arising in the 
natural course of events, in contradistinc- 
tion to the determination of the term by the 
act of the parties or by some unexpected 
or unusual incident or other sudden event. 

XIOKS. This word is a corruption of 
the French word ai$ni or airii, meaning 
eldest The phrase is usually found in 
connection with bastard, and a bastard 
eign^ is commonly used to describe a son 
bom before the intermarriage of his pa- 
rents, in contmdistinction to a mulier 
puime, who is the second or other son bom 
of the same parents subsequently to their 
intermarrhige. By the laws of England, 
and in particular by a clause in the Statute 
of Merton (20 Hen. 8, c. 9). a bastard eign€ 
remains a bastord even after the inter- 
marriage of his parents, and as such is inca- 
pable of inheriting from or through either 
(if his parents ; and neither is he their, or 
cither of their, next of kin.t By the laws of 
some other countries (6.gr., of Scotland), he 
becomes legitimate upon the intermarriage 
of his parents ; and even by the laws of 
England, he has a modified right of inhe- 
riting to his parents or either of them, in 
this way, namely, that if he enters upon 
the lands of his parent upon the parent's 
death, and afterwards dies seised tliereof, 
hitf issue uuccecding him in the possession 
of the lands may hold and enjoy the same 
as against the mulier puisne and his heirs. 

EntE, or £TBE. This word is a French 
corruption of the Latin word iter, and 
means a tcay. The word usually occurs 
only in the phrase justices in eyre^ called 
b.]bo justices itiiteranUdk body of judges who 
were instituted for the first time in 1176 
by an Act of the Parliament held at North- 
ampton in that year. Under that Act the 
kingdom was divided into six circuits, and 



EIBE, or BTBE— <xm<iniied. 

these newly created judges were commis- 
sioned to taivel though the various coun- 
ties comprised in the several circuits, and 
therein to administer justice upon writs 
so-called of assize (see title Assize). It is 
from this early institution that the present 
justices oi assize and nisi' pHus are histo- 
rically derived. 

See title Coubtb of Jubtiob. 

EJBOnora CTT8T0DIJS. This phrase, 
which is the Latin equivalent for the 
French ejectment de aarde, was the title of 
a writ which lay ror a guudian when 
tumed out of any land of Ms ward during 
the minority of the latter. 

EJECnfEVT. This is an action for the 
recovery of land. The action originated 
as far back as the reign of Edws^ III., 
and was then a species of personal action 
brought to recover damages only for the 
ouster. But towards the end of the 15th 
century the possession, it was decided, 
might be recovered by it. From that time 
uutU the C. L. P. Act, 1852, the action 
was encumbered to a very large extent with 
fictions, being in the form of Doe d. Thomas 
V. Bichard d. Boe, the first-mentioned 
person, viz.. Doe, being the nominal 
plaintiff only ; the second-mentioned per- 
son, viz., Thomas, the real plaintiff, and 
who was commonly called the lessor of the 
plaintiff; the third-mentioned person, viz., 
Richard, being the tenant in possession ; 
and the fourth-mentioned person, viz., Hoe, 
being the imaginary ejector, and who was 
commonly callea the casual ejector. The 
declaration was the first step in the action, 
and was framed in trespass and ejectment 
between Doe v. Roe ; it was served upon 
the tenant in possession, who or his land- 
lord thereupon obtained a ** consent rule " 
of the Court to appear and defend the action, 
admitting the fictitious lease, entry, and 
ouster, and consenting to defend the action 
upon the strength of his title and nothing 
else. Thereafter the question came on to 
be tried upon its merits, and was in sub- 
stance the following : — Whether the lessor 
of the plaintiff, on the day when he was 
alleged to have made the lease to John 
Doe, and from thence until the service of 
the declaration, was entitled to the pro- 
perty in question ; if the verdict was in the 
affirmative, the plaintiff recovered ; and if 
in the negative, then the defendant re- 
mained in possession, and also recovere<l 
his costs of the action from the lessor of 
the plaintiff. 

But at the present day, under. the C. L. 
P. Act, 1852, 88. 168, 221, the mode of pro- 
ceeding in ejectment is as follows : — 

(I.) Incases other than between land- 
lord and tenant, — A writ of summons is 
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ifiBued precisely as in a personal action, 
and is directed to the persons in posses- 
sion, and to all persons entitled to defend 
the possession ; and it describes with a 
reasonable certainty the property claimed. 
The writ also states the names of all per- 
sons in whom the title is alleged to be, 
and commands the persons to whom it 
ia directed to appear within sixteen 
days after service thereof to defend the 
possession, and gives notice that in de- 
fault of appearance they will be turned out 
of possession. The writ remains in force 
for three months, and is to be served per- 
sonally if possible. Immediatelv upon 
service, the tenant in possession is forth- 
with to give notice tliereof to his landlord, 
who may by leave of the Court or a judge 
appear and defend. 

An appearance having been thus entered, 
an issue may be made up without any 
pleadings, by the plaintiff merely setting? 
forth the writ, and stating tlie fact nnd 
date of appearance; and the sheriff is 
directed to summon a jury. The issue is 
then delivered by the plaintiff to the oppo- 
site party, and the action comes on for trial 
in the usual way. The question for trial is, 
in substance, whether the statement in the 
writ of tlie plaintifi^s title is true or false, 
and if true, then which of the plaintiffs, 
if more than one, is entitled, ana whether 
to the whole or to what part; and then, 
according to the verdict, the plaintiff re- 
covers or not. But in a proper case a special 
veidict may be found, and either party 
may tender a bill of exceptions. The 
damages for the interim detention of the 
property are in general recovered in an 
action of trespass for mesne profits. 

The plaintiff if successful then obtains 
a writ of execution, called a writ of habere 
facias jpossessionem^ the writ being directed 
to the sheriff as in the ubual case. 

In case the judgment is afterwards 
reversed in error or on appeal, a writ of 
restitution may be awarded. 

(2.) In cases between landlord and 
tenant, — Putting aside the provisions made 
by statute for the recovery of small tene- 
ments for causes sufficient to support an 
ejectment, the mode of ejectment between 
landlord and tenant is as follows: — 
(a.) If there be a sufficient distress on 
the premises to answer the 
amount of rent dne. — The pro- 
ceeding in this caSe must be by 
the Common Law, and not un- 
der the C. L. P. Act, 1852. and 
is as follows : — Before com- 
mencing the action, a demand 
must be made for the rent, and 
usually by the landlord in per- 
son, upon the land, on the last 
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day limited for payment to save 
a forfeiture, and at sunset of that 
day. If the tenant fails to pay, 
then the proceedings in ejectment 
are to be taken as in an eject- 
ment between strangers explained 
above. 
(&.) If there be no sufficient distress 
on the premises to answer the 
amount of rent due, and one- 
half year's rent is due. — ^The pro- 
ceeding in this case is under tbo 
C. L. P. Act, 1852. s. 210, and is 
as follows : — The landlord or his 
agent must make a search over 
the land to prove the insufficiency 
of the property thereon to answer 
the distress, and must furnish 
himself with proof thereof for 
the satisfaction of the Court 
Thereafter the writ is tlie same 
as in the ordinary case of eject- 
ment as between persons who nre 
strangers to eacli other, as ex- 
plained above. See Smith's Action 
at Law, 398-421). 

ELECnOV. Is the name of a head of 
Equity jurisprudence, which directs as 
follows; — Where, by one and the same 
instrument, property bilonging to A. is 
given away to B. without the consent of 
A., and other property of the testator's or 
settlor's own is at the same time given to 
A., without any express condition that A. 
is only to take the latter property if he 
consents to give up his own property to 
B., then there is an implied condition to 
that effect ; nevcrthfilcss if A. will keep 
his own property, he is only bound to 
give up to B. un equivalent for it out of the 
property of the testator or settlor which is 

fiveu to himself, and he may thereafter 
eep the difference and also his own pro- 
perty, compensation and not forfeUure 
oeing the rule in all cases of election. 

The question of election is sometimas 
encumbered by part of the property given 
being the subject of a special power of 
appointment among children or other 
limited classes of objects ; but the rule in 
these cases,, although somewhat more en- 
cumbered in its details, is in substance the 
same, viz. : — 

(1.) When the intended appointees of the 

property are also the peruons entitled in 

default, then in every such case : — 

(a.) If the testator gives them somo 

property of his own, and giv(\s 

away either the whole or part of 

the appointment property to other 

persons who are not objects of 

the power at all, the intended 

appointees are put to their 
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election {WhiaUr v. Webiier, 
2 Vea. Jun. 367); but 
(6.) If tlie testator gives them no 
property of his own, under the 
like circumstances, they are not 
put to their election. Brutowe v. 
Ward£, 2 Vea. Jun. 336. 
(2.) Where the intended appointees are 
nut also entitled in default, but some other 
person or persons are entitled in default of 
appointment, inasmuch as in this case, 
clearly, the donee of the power has the 
intended appointees, and (although to a less 
extent) the person or persons entitled 
in default, under his entire control, to 
give or not to give the property to thi m : — 
(a.) The intended appointees cannot 
complain whatever the donee of 
the power should do, and must 
simply be thankful lor what they 
get; but 
(6.) The person or persons entitled in 
default have a right to eay that» 
an improper appointment being 
no appointment at all, they are 
entitled to all that part of the 
property which is improperly 
appointed; and if the appointor 
wauts to shut them up from com- 
plaining of and defeating his 
improper appointment, he must 
give them some property of his 
own, •* as a sop to pacify them ;" 
for otherwise they will not be put 
to their election. But if he cloes 
give them some property of his 
own, they will be put to their 
election, according to the general 
rule. 

ELECTION COXHITTEE. This was a 
committee of the House of Commons ap- 
pointed to inquire into the validity of the 
election of its own members. Its mode of 
proceeding was regulated by the Act 4 & 5 
Vict c. 58, which prescribed a remedy bv 
petition in favour of the party aggrieved, 
whether he were a candidate for election 
or an elector, and to which petition the 
member actually returned was made re- 
spondent. The petition was, in the first 
instance, deliver^ by either party to the 
general elections committee appointed by 
the House at the commencement of the 
session, and was then referred by that 
committee to the Select Committee, which 
consisted of a chairman and six other 
members. This select committee, being 
sworn duly to try the matter, were em- 
powered for that purpose to examine wit- 
nesses on oath; and by the majority of 
their voices they determined the validity 
or invalidity of the past return, together 
with consequential findings. These elec- 
tion committees have been superseded by 
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the Parliamentary Elections Act, 1868 (31 
& 32 Vict. c. 125), which has provided in 
effect as follows : — 

A petition complaining of an undue re- 
turn is to be presented in the Court of 
O)mmon Pleas by any one who either 
voted or had a right to vote at the elec- 
tion, or by the defeated candidate; and 
such election petition (as it is called) is to 
be tried before a puisne judge of the supe- 
rior Courts, three such judges (to be called 
the election judges), being chosen for this 
purpose from among the judges of those 
Courts respectively. The trial is to take 
place, in tne case of a borough election, in 
the borough, and in the case of a county 
election, in the county, excepting in excep- 
tional cases ; and at the conclusion of the 
trial the jud!ge is to declare the validity or 
invalidity of the return, and who is auly 
elected, or whether the election is wholly 
void, and is to certify his determination to 
the Speaker of the House of Commons, and 
the determination so certified is final to all 
intents and purposes. See also next title. 

ELECTIONS, 0OKMOE8' BIGHTS IN. 

At the election for Bucks, in 1604, Sir 
Francis Goodwin was chosen in preference 
to Sir John Fortescue. Now, as Goodwin 
was an outlaw, and the King, by procla- 
mation of the previous year, had forbidden 
the return of such persons as members, the 
return made by the sheriff into Chancery 
was sent back to the sheriff, and a second 
election was directed to be made, upon 
which latter election, Sir John Fortescue 
was returned. 

With this interference in election 
matters on the part of the King, the Com- 
mons were greatly annoyed, and they re- 
solved that the election of Goodwin was 
lawful. The Lords thereupon requested 
the Commons to explain the matter ; but 
the Conmions answered that it was not con- 
sistent with the dignity or the practice of 
their House to account for their proceed- 
ings. The King thereupon directed a con- 
ference between the Lords and ComifiOns 
upon the matter, and afterwards a second 
conference between the Commons and the 
judges ; but the Commons refused to obey 
either direction, whereupon the King com- 
manded the same as an absolute monarch. 
Upon this, the Conunons yielded, and the 
conference between them and the judges 
came off and ended in both members being 
set aside and a writ issued for a new elec- 
tion, the King directing that all the pro- 
ceedings in the matter should be erase<l 
from the journals. 

Subsequently, in the year following 
(1604-5), the Commons delivered to the 
King a declaration of their rights, and 
which declaration (entitled ** A Form of 
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continued. 

Apology and SatiBfaotion ") was to the 
following effect : — 

^ (1.) That the privileges and liberties 
of the Cknumons are their right and their 
inheritance no less than their very lands 
and goods, and that tho' same privileges 
and liberties are not g^ven tip by the 
costomary request made by the CTommons 
at the oommencement of parliaments, that 
they may enjoy their privileges and liber- 
ties as in times past, for that snch request 
is a mere act of courtesy on their part ; 

(2.) That their House is a Court of 
Record, and that there is no Court in the 
kingdom which can compare with the 
High Court of Parliament ; 

" (8.) That the House of Commons is the 
sole proper judge of election matters ; and 

" (4.) That the power of the High Court 
of Parliament being above the Law is not 
founded on the Common Law, but that 
Court has rights and privileges peculiar to 
itself." 

XLECnOKS, CBOWK'S DTTLUEirCE 
nr. By the stat. 28 Edw. 1, st. 3, c. 8, the 
power to elect the sherifis had been given 
to the people, but that power was trans- 
ferred to tne king by the stat 9 Edw. 2, 
St. 2, and the election of sheriffs was ren- 
dered annual and the old sheriffs made re- 
eligible by the stat. 14 Edw, 3, st. 1, c. 7. 
Now — 

(1.) The first mode in which the Crown 
endeavoured to influence elections was fur- 
nished by this attitude of the sherifin to the 
Crown ; for the slieriff being the nominee 
of the Crown and being anxious to retain a 
lucrative and influential position, it was a 
matter of policy on his part to return mem- 
bers who snould support tlie Crown, and to 
omit altogether (as he was well able in 
those times to do)^ the return of members 
from boroughs not iirell disposed towards 
the Crown. 

In later times, other modes were adopted 
by tho Crown to influence elections, namely, 
the following, — 

(2.) The creation of new boroaghs, c.<7., 
Edward VI. .created 22, Mary 14 ; Eliza- 
beth over 50, and James I. about as many ; 

(3.) The dispatch of circular letters to 
the nobility and influential gentry in the 
provinces, e,g,^ in the reigns notably of 
Edward YI. and James II. ; 

(4.) The securing a favourable party in 
the Conmions, e.^/., bv means of the under- 
takers of James I., being five in number 
(Neville, Yelverton, Hyde, Crew, and 
DiggesX who undertook to keep up a favour- 
able majority for the king ; 

(5.) The re-modelling or purging of 
corporations, 6.^., by James II., by moans 
of his Regulators of Corporations ; and 
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— continued. 
(6.) The distribution of places and pen- 
sions by the sovereign and his ministers, — 
a mode of influence which was originated 
and carried to excess in the reign of 
Gkorge III., and which has, more or less, 
continued almost until the present day. 

ELXCTI0V8, PABLXAKENTASY : See 

for the latest practice in these matters, 
Bushby's Elections Manual, by Hardcastle, 
1874. 

ELSOTORAL FEAirCHIBB. This phrase 
denotes most commonly the qualifications 
of the persons entitled to elect members of 
parliament, whether in counties or in bo- 
roughs ; although it may also apply to tho 
qualifications (nuw entirely reeled) of 
persons entitled to become candidates for 
election. A brief history of tlie electoral 
franchise at different periods is as follows : 

I. In the case of Counties: It appears 
that originally all the freeholders of tho 
County, whether resident or not, elected 
the members for tho county (7 Hon. 4. 
c. 15) ; that afterwards by the stat. I Hen. 5, 
c. 1, residence was made a necessary qua- 
lification; that the number of electors 
occasioning turbulence, tiie forty shillings 
freeliold qualification was imposed by 
8 Hen. 6, c. 7 ; that the stat. 14 Geo. 3, c. 
58, dispensed with the qualification of resi- 
dence. More recently, by the Reform Act, 
1832, the electors for counties were in- 
creased by the addition of copyholders and 
leaseholders for terms of years, and of 
tenants at will, paying a rent of £50 a year. 

II. In the case of Boroughs : It appears 
that originally the right of election in 
these was very various, the chief varieties 
of qualification being the following : — 

(1.) All inhabitant householders resi- 
dent within the borough ; 

(2.) All inhabitants paying "soot and 
lot"; 

(3.) All " potwallers," t. c, persons 
(whether householders or lodgers) furnish- 
ing their own diet ; 

(4.) All persons holding burgage lands ; 
and 

(5.) All persons enjoying corporate 
rights. And in some boroughs two or more 
of these qualifications might be combined. 

After many fruitless endeavours, extend- 
ing through the reigns of George III. and 
Greorgo IV., the Reform Act, 1832, regu- 
lated the representation as follows : A £10 
household franchise was uniformly esta- 
blished in all boroughs, saving only the 
rights of corporate towns. Ultimately, by 
the Act 30 & 31 Vict. c. 102 (the Repre- 
sentation of the People Act, 1867), which 
extends as well to counties as to boroughs, 
the rights of election have been regulated 
as follows : — 
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EU9CT0SAL VSAV OHCSQE— ^tmttniied. 

I. Ill the caso of Coonties : Every person 
duly registered as a voter, and who is of 
f «ill age and capacity, and who is the owner 
of lands or tenements of froehbld, copyhold, 
or any other tenure whatever, for his own 
life or vuf auire vie, or for any larger 
estate of the clear yearly value of not less 
than £5, or who is entitled either as lessee 
or assignee to the unexpired residue of a 
term of years which was originally for a 
period of not less than sixty years, deter- 
minable or not on a life or lives, of the like 
dear yearly value (s. 5) ; or who has occu- 
pied for twelve months lands or tenements 
within the county of the rateable value of 
£10, and has been rated for the same for 
the rolief of the poor, and has paid such 
rates (s. 6). 

II. In the case of Boroughs,— every 
persoQ duly registered as a voter, and who 
is of full age and capacity, and who 
has for twelve months preceding been an 
inhabitant occnpier, whether as owner or 
tenant, of any dwelling-house within the' 
borough, and who has oeen rated for the 
same for the relief of the poor, and has paid 
such rates ; or who as a lodger has occu- 
pied in the borough separately and as sole 
teniint for twelve mouths preceding the 
same lodgings in a house of the clear yearly 
value of £10 at* the least, and has also re- 
sided for that period in such lodgings (s. 5). 

SLBOIT. This is a writ of execution, 
and is so called because the plaintiff has 
eho»en this particular writ in preference to 
others. The writ was first given by the 
statute of Westminster the Second (13 
Edw. 1), c. 18, and has received a more 
extensive operation from the statute 1 & 2 
Vict. c. 1 10. The writ is available for the 
recovery of either a debt or damages due 
upon a judgment or upon the forfeiture of 
a recognizance taken in the King's Court 
By the Common Law (apart from statute), 
a judgment creditor could come upon the 
goods and chattels and the presently ac- 
cruing profits of the lands and heredita- 
ments of his debtor (the writ of execution 
for that purpose being either a fi. fa, or a 
levari facias), but he could not come upon 
tiie lands or hereditaments themselves so 
as to have the possession of them ; by the 
statutes before mentioned, he has been 
enabled, by means of the writ of elegit, to 
appraise (instead of selling) the goo<is and 
chattels of his debtor and to obtain a 
delivery of the same to himself at such 
appraisement in part satisfaction of his 
judgment debt ; and in case his judgment 
is not fully satisfied thereby, then the 
moiety (under 18 Edw. 1, o. 18) or the 
entirety (under 1 & 2 Vict c. 110) of the 
lands themselves may be taken possession 
of under the elegit. During sucn time as 



ELEGIT— oon^tntiei. 

the judgment qreditor so holds the lands 
under his elegit, he is called a tenant by 
elegit, and his estate iu the lands is a 
tenancy by degiU 

See also titles Execution, Wbtt of ; 
JuDQMENT Debts. 

EIIB0B8. If the sheriff who returns 
the jury in an action is himself an inte- 
rested party in the action, upon his array 
being quashed, the jury is to be sununoned 
by the coroner; ana if the coroner's array 
is also cliallenged and quashed, then the 
jury is to be summoned by two clerks of 
the Court, who for that matter are called 
elieoTs, and to whose array no challenge is 
allowed. The word elitorg is by many sup- 
posed to mean electors, from the French 
Hire, to elect 

ELOIOV, ELOIONEXHT. When a de- 
fendant hAs recovered judgment in an 
action of replevin, he obtains a writ of 
execution de retomo hahendo, for the return 
of the things distrained ; and in case the 
sheriff in executing this writ finds that the 
goods have been conveyed to places un- 
known to him, so that he cannot execute 
the writ, he makes a return to the writ, 
that the goods are eloigned, i.e., taken to a 
distance out of his iurisdiction or to some 
place unknown to him. This return of the 
sheriff is called a return of eloignment or 
elongata. The defendant is thereupon 
entitled to sue out a writ of oajnaa in urither" 
nam, as to which, tee that title. Failing 
, satisfaction by this writ, the defendant may 
then sue out a edre facias against the 
plaintiff's pledges, to shew cause why the 
price of the eloigned dibtress should not be 
made good out of the lands and goods of 
the pledges; and if no cause be shewn, 
then the plaintiff has execution against 
the lands and goods of the pledges, and in 
case the registrar of the county court who 
granted the replevin has not taken pledges, 
the defendant has an action on the case 
against him for his omission, and the 
damages arising therefrom. 

EMAKOIPATIOV. In French Law, a 
father or mother (being a widow) may by a 
simple declaration emancipate a child at 
the age of fifteen years ; and the marriage 
of a child, at whatever age, operates an 
emancipation. An orphan of the age of 
eighteen years may be emancipated by a 
decision of the eofiseil de famiUe. llie 
effects of emancipation are to render the 
child competent to act generally on his 
own account iu all matters of a purely ad- 
ministrative character; but he remains 
subject to all former disabilities in respect 
of the alienation of capital, of real estate 
{8€8 immeublee), of loan transactions, and 
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the like. If a trader, his capacity is qh- 
limited. Code Nap. 1, 10, 8. 

EXBABOO. la the hindering or deten- 
tion by any government of shipa of com- 
merce in its ports. If the embargo is laid 
npon ships belonging to citizens of the 
state imposing it, it is called a civU em- 
bargo, an example of which occurred in 
1807 in the conduct of the United States; 
on the other hand if (as more commonly 
happens) the embargo is laid upon ships 
belonging to tiie enemy, it is called a 
hostile embargo. The effect of this latter 
embargo is tliat the vessels detained are 
restored to the rightful owners if no war 
follows, but are forfeited to the embargoing 
government if war does follow, the declara- 
tion of war being held to relate back to 
the original seizure and detention. 8ee 
Wheaton, pp. 372^73. 

EM BRZZIiKlLSJiit. May be roughly 
deflued as stealing by clerks, servants, or 
agents. It is not larceny, — that offence 
involving a taking without the will of the 
owner, which a clerk, servant, or agent 
who is entrusted to take cannot be said to 
do. But the offender itUeroepti and mis- 
applies money or such like things; and 
this constitutes the offence of embezzlement 
under the stat. 24 & 25 Vict c. 96, ss. 68- 
72. The offence is a felony, and is punish- 
able precisely as larceny is (tee that title). 
In case a larceny is proved upon an indict- 
ment for embezzlement, the defendant may 
be convicted of the former offence, and vice, 
vend. Any number of distinct embezzle- 
ments not exceeding three, conmiitted 
within a period of six months, may be 
joined in the same indictment. 



These are the away- 
going crop, in other words, the crop which 
is upon the g^und and unrcaped when the 
tenant goes away, his lease having deter- 
mined; and the right to emblements is 
the light in the tenant to take away the 
away-going crop, and for that purpose to 
come upon the land, and do all other neces- 
sary things thereon. The instances in 
which the right to emblements exist are 
the following : — 
(1.) A tenant for life sowing the lands 
and dying before harvest, his ex- 
ecutors will have the right ; 
(2.) An under-tenant, whose tenancy is 
suddenly and without his own act 
determined before harvest, e.g., 
by his landlord's estate deter- 
mining (whether by the death or 
re-marriage of the latter), has the 
right{King8hury v. Collins, 4 Bing. 
207); 
(3.) A tenant at will, who is ousted by 
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his landlord, for no cause of for- 
feiture (Co. Litt. 66 a) ; or who 
suddenly dies, or whose landlord 
suddenly dies (Oo. Litt. 55 b); 

(4.) A tenant by the curtesy (2 Bl. 122) 
or in dower (20 Hen. 3, c. 2), — 
upon their deaths ; and, 

(5.) A tenant pur autre vie (Go. Litt. 55 b) 
and a parson (28 Hen. 8, c. 11), 
upon the determiiintion of their 
estates otherwise than by their 
own act or default. 

But the following persons have no right 
to emblements, notwitnstanding the sudden 
determination of their tenancy : — 

<1.) A tenant for life who determines the 
tenancy by his or her own act, e.g., 
a widow who re-marries, being 
only entitled during her widow- 
hood; 

(2.) A tenant at will or for years who 
commits a forfeiture or other- 
wise wilfully determines his own 
tenancy ; 

(3.) A tenant at sufferance (7 M. ft W. 
235) : 

(4.) Tenants at a rack rent since 1851, in 
virtue of the 14 & 15 Vict c. 25, 
B.1, whose tenancy, but for that act, 
would have suddenly determined 
by the death or cesser of the estate 
of their landlord, these tenants 
now holding on until the expira- 
tion of the then current year of 
their tenancy, and apportioning 
their rent between the executors 
of the deceased landlord and the 
estate of the suocef ding landlord 
(see Appobtionmekt of Bent) ; 

(5.) Mortgagors, although to some ex- 
tent they are tenants at will ; 

(6.) A tenant in dower becoming un- 
chaste; 

(7.) A parson who resigns bis living. 
Bulwer v. BuLwer^ 2 Bam. & Aid. 
470 

SXB&ACEBT. This offence consists in 
the attempt to influence a jury corruptly 
to one side or the other, by promises, per- 
suasions, entreaties; entertainments, dou- 
ceurs, and the like. The person guilty of 
it is called an emhraoer, and is punishable 
under 19 Hen. 7, c. 13 ; and see stat. 6 G^. 
4, c. 50. 

EMPHYTEUIUB. Is a term of Boman 
Law, and which finds a near equivalent in 
the phrase /ee /arm of English Law, being 
the letting of lands or houses to a lessee for 
ever, subject to the payment of a perpetual 
rent, usually of small amount. The in- 
terest of the holder (who is called the 
€mphtjieuticariu«) is assignable, t'.e., alien- 
able ; and the landlord may not eject him 
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unless for non-payment of the rent agreed. 
In case the entire subject-matter of the 
lease is destroyed, the loss falls upon the 
landlord ; but a particular loss falls upon 
the tenant 

See title Fee Fabh Rent. 

XKCBOACHKEHT : See titles Apfbove- 
ment; Goumon. 

SHDOWXEKT. This term is com- 
monly appb'ed to any provision for the 
officiating minister of a church, the provi- 
sion usually consisting in the setting apart 
of a portion of landd for his maintoianoc. 
Thus, in ancient times, the lord of a manor, 
when he built a church on his demesne 
lands, usually endowed it with a pieoe of 
land, called the gl^ (tee title Advow- 
BONs). But at the present day, many 
endowments consist in money or consols 
simply, which private individuals have 
given to trusteeti in trust for the charity 
(tee title Chabities). And there are also 
special modes of endowment adopted by 
the Ecclesiastical Commissioners. See that 
title. 

SHFEOTF. This means to vest in an- 
other by means of a feoffment the legal 
estate in lands. 

See title FEomncNT. 

usually applied to copyhold lands, and as 
80 applied denotes the conversion of the 
copyholds into freeholds. The mode of 
enfranchisement is regulated at the present 
day by the stat. 4 & 5 Vict. c. 35, and the 
Copyhold Acts, 1852 and 1858, under 
which Acts great facilities are afforded for 
the commu^tion of the lord's customary 
rights ; moreover, enfranchisement is ren- 
dered compulsory at the wish either of the 
lord or of the copyhold tenant, with this 
difference in the two cases, namely, that if 
the compulsory enfranchisement is made 
at the wish of the tenant, the commutation 
of the lord's rights consists in a gross sum 
of money, either paid at the time of the 
completion of the enfranchisement, or 
secured by a mortgage of the lands; 
whereas, when the compulsory enfran- 
chisement is made at the wish of the lord, 
the commutation of his rights consists in 
an annual rent-charge issuing out of the 
lands enfranchised. The effect of enfran- 
chisement is, to discharge the lands of all 
customary incidents, e.g.j the custom of 
descent to the customary heir, and to 
annex to them all the incidents of freehold 
lands. 

SHOXAYIVOB : See title Copyright. 

XHLABOB. This term is commonly 
used in connection with rules calling upon 
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either party to an action or suit to do a 
certain thing by a specified day; the 
judges in such a case will, on sufficient 
grounds being shewn for so doing, enlarge 
the time originally specified for doing the 
act, in which case the rule is said to be 
enlarged, meaning that the time specified 
in it has been enlarged, i.e., extended. 
Similarly, an arbitrator often enlarges the 
time for making his award ; and the Court 
of Chancery may, and often does, enlarge 
the time for filing evidence in a suit, or for 
taking some other step in the suit, where 
the Court is satisfied upon affidavit that 
there is good reason for so doing. 

EHQUIRT, WBIT OF: See Inquiry, 
Wmt of. 

EHXOLKEirT : See Inbolment. 
KNTEBIH8 APFSAXAITGS: See Ar- 

FEABANCB. 

KNTEBIHO JUDOMSKTS. The formal 
entry of the judgment on the rolls of the 
Court, which used to be a necessary pre- 
liminary to suing out execution on the 
iudgment, and which is still necessary 
before bringing error or an action of debt 
on sotre fadae on the judgment. Ho\^- 
ever, by the C. L. P. Act, 1852, s. 206, and 
r. 70, U. T. 1853, it is not necessary, before 
issuing execution, to enter the proceedings 
on any roll, but an incipitur thereof may 
be made upon paper, shortly describing the 
nature of the judgment, and judgment may 
thereupon be signed, costs taxed, and exe- 
cution issued ; but it is provided that the 
proceedings may be entered on the roll as 
heretofore, whenever the same may become 
necessary for the purpose of evidence, or of 
bringing error, or the like. This entry of 
the judgment may, it seems, be made after 
any lapse of time. Barrow v. CrofL 4 B. 
& C. 888. 

EITTIBETY. A tenancy by entirety 
or (in the case of husband and wife) en- 
tireties, is a tenancy In which the entire 
or sole possession is in one person, as dis- 
tinguished from a joint or several pos- 
session by two or more persons ; in other 
words, tenants by entireties are seised per 
tout, and not also per my, whereas joint 
tenants are seised et per my et per tout, 
Consequentlv, upon the death of either 
tenant by the entireties, the other takes 
the whole under the original grant, and 
not (as is the case in joint tenancy) by 
the new or independent title of survivor- 
ship. The effects of such a tenancy are, 
that neither tenant can convey the whole of 
his estate without the other, and neither can 
sever without the other ; and this curious 
result follows from the unity of the two 
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persona of husband and wife, that a gift 
to them and a third person of lands or of 
goods in words which purport to make the 
three parties joint tenants, or even tenants 
in common, carries one moiety only to the 
husband and wife, and leaves the other 
moiety to the third person. Atdieaon ▼. 
Atcheson, 11 Beav. 485; In re Wylde^s 
Ettate, 2 De G. M. & G. 724. 

ENTBT. The actual taking possession 
of lands or tenements by entering upon 
the same. This is a remt^iy which the 
law affords to an injured party ousted of 
his lands by another pei'son who has taken 
possession thereof without right. This 
remedy (which must in all cnses be pur- 
sued peaceably) takes place in three only 
out of the five species of ouster, viz., 
abatement, intrusion, and disseisin ; for as 
in these three cases, the original entry of 
the wrongdoer is unlawful, so the wrong 
may be remedied by the mere entry of 
the former possessor. But it is otherwise 
upon a discotUinttancef or deforcement, for 
in these latter two cases, the former pos- 
sessor cannot remedy the wrong by entry, 
but must do so by action, inasmuch as 
the original entry being in these cases 
lawful, and therefore conferring an ap- 
parent right of possession, the law will 
not suffer such apparent right to be over- 
thrown by the mere act or entry of the 
claimant. And by the Act 3 & 4 Will. 4, 
o. 27, B. 10, no person shall be deemed to 
have been in possession of any land witliin 
the meaning of that Act, merely by reason 
of his having made an entry thereon ; and 
by the same Act, s. 11, no continual or 
other claim upon or near any land shall 
preserve any right of making an entry. 

ENTBT, WBIT OF. A writ made use 
of in a posscsaory action directed to the 
sheriff, requiring him to command the 
tenant of the land that he do render the 
same to tlie demandant, because that he 
the tenant had not entry into the land in 
question, but by or after a disseisin, in- 
trusion, or tlio liike, made within the time 
limited by law for such actions ; or that in 
case of his refusal so to render the land, 
he do appear in Court to shew the reason 
of his refusal. It was usual to specify in 
the writ the degree or degrees within which 
the same was brought, in this manner: 
(1.) If the writ was brought against the 
party himself who did the wrong, then it 
only charged the tenant himself with the 
injury, — wm habuU ingressum nut per 
itUrtuionem quam ipse fecit, (2.) If the 
writ was brought against an alienee of 
the wrongdoer, or against the heir of 
the wrongdoer, then it was said to bo 
in the fir^ft degree, and charged the tenant 
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in this manner : that he the tenant had 
not entry but by, t.e., UirougK, per, the 
original wrongdoer who alienated the 
land or from whom it descended to him, — 
non liabuii ingresnum nisi per Gtdielmumt 
qui 89 in ilhid intrunty it iUud tenenii 
aimisit. (3.) If the writ was brought 
against a tenant holding under a second 
alienation or descent, then it was said to be 
in the second degree, and charged the 
tenant in tliis manner : that he the tenant 
had not entry but by, t.e., through, per, a 
prior alienee, to whotn, eui, the driginal 
wrongdoer demised the same, — rum habuit 
ingretsum nin per Ricardum oui Gulielmut 
illud dimisit, qui se in iUud iiUrusit. 
(4.) If the writ was brought against a 
tenant holding under more than two 
alienations or descents, i'.e., after two de- 
grees were past, it was framed upon the 
statute of Maribridge (52 Hen. 3), c. 30, 
which first gave the writ in this ease ; and 
as that statute provided that when the 
number of alienations or descents exceeded 
the usual degrees, i.e., two degrees, the 
writ should not mention the degrees at all 
— ^the writ was called a writ of entry iur dw- 
seiein in the poet, and charged the tenant 
in this manner : that he the tenant had 
not entry unless after, post, or subsequent 
to the ouster or injury done by the original 
wrongdoer, — non habuit ingre^eum nisi post 
intrusionem quam Gulielmus in iUud fecit. 
By the Act 3 & 4 Will. 4, c. 27, s. 36, 
and the 0. L. P. Act, 1860, s. 26, all real 
actions have been abolished. 

ENTBT AD GOMMTJNEII LEGEK. 

This waa a writ of entry which lay for 
a reversioner after the alienation and 
death of the particular tenant for life, 
against him who was in possession of the 
land. 

ENTBT AD TEBMINTJM QUI FBS- 
TEBIIT. This was a writ of entry which 
lay for a reversioner when the possession 
was withheld from him by the lessee or a 
stranger, after the determination of a lease 
for years. 

ENTBT nr CA8ir PB0VI80. This 
was a writ of entry provided by the 
Statute of Gloucester (6 Edw. 1), c. 7 ; it 
lay for a reversioner after the alienation by 
tenant in dower or tenant for life, and 
during the life of such tenant. 

ENTBT IN CONSDCILI CASH: See 
title Gasu GoNsmiLi. 

ENTBT ON THE BOLL. In former 
times, the parties to an action personally 
or by their counsel used to appear in open 
Court and make their mutual statements 
viva vocCj instead of as at the present day 
delivering their mutual pleadings, until 
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they arrived at the issno or precise point 
ID diispute between them. During the 
progress of this oral statement, a minute 
of Sie various proceedings was made on 
parchment by an officer of the Ck)urt ap- 
pointed for that purpose ; the parchment 
then became the record, in other words, 
the official history of the suit. Long after 
the practice of oral pleading had fallen 
into disuse, it continued necessary to enter 
the proceedings in like manner upon the 
parchment roll, and this was eivtry on the 
roU, or making up the issue roll, as it was 
otherwise called. 

But by a rule of H, T. 4 WiU. 4, 
the practice of making up the isstui roU 
was abolished ; and it is now only neces- 
sary to make up the issue in the form 
prescribed for that purpose by a rule of 
H. T., 1853, and to deliver the same to the 
Court and to the opposite party. The 
issue which is delivered to the Court 
Is called the nisi pritu record; and as that 
is the only thing the Court will look at, 
it may be regarded as the official history 
of the suitk in like manner as the ieeue rdl 
formerly was. 

EHTJBE. This word means to operate 
or take effect. Thus, a releado in fee from 
a reversioner to his prior tenant enures by 
way of the enlargement of the particular 
tenancy into a fee simple; also, a grant 
by one joint tenant to anotiier will entire, 
i.e., operate, as a release (^Chester y. Willany 
2 Wms. Baund. 97 a), and a release as a 
covenant to stand seised. Roe v. Trarmiarr, 
Willes, 632. 

EQUITABLE EfflAIE : See title Usbb. 

EQUITABLE MOBTOAOE: See title 

MOBTOAGB. 

EQUITABLE PLEAS AlTD BEPUCA- 
TI0H8. Under the C. L. P. Act. 1854 
(17 & 18 Vict. c. 126), it is permitted to 
plead equitable defences at Law, beginning 
the plea with the words, " For defence or 
equitable grounds." Such plea required 
to be such as would have entitled the de- 
fendant who pleaded it to an unconditional 
injunction upon bill filed in Emiity ; but 
that is not now the law, under the Judicature 
Act, 1873. Equitable pleas make the 
replications and all subsequent pleadings 
equitable also. Saving v. Iloylake By. Co., 
L. R. 1 Ex. 9. 

EQuiTX is the phrase commonly used 
to desiguate that portion of the law which 
is admmistered by the Courts of Chancery 
in Lincoln's Inn and at the Rolls. Equity, 
in this sense, is wider than Law, anci nar- 
rower than Natural Justice or Natural 
Equity, in the exient of the matters which 
are the subjocts of its j urisdictiou. Equity 
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cannot be defined in its content^ otherwise 
than by an enumeration of its various 
subject-matters, being trusts, mortgages, 
administrations, &c., &c. 

There are, or used to be, three jurisdic- 
tions in Equity, namely, the exclusive, the 
concurrent, and the auxiliary jurisdictions, 
the exdusive jurisdiction being that in 
which Equity had jurisdiction and Law 
had not ; the concurrent that in which 
Equity and Law had jurisdiction equally ; 
and the auxiliary that in which Law had 
exclusive jurisdiction, and Equity was 
only the handmaid of Law therein. 

EQUITY BBAETSKAN is a pleader in 
Equity. 

EQUITT FOLLOWS THE LAW. This 
maxim, which is expressed in Latin by the 
phrase, Aequitas sequitur legem^ signifies 
that the Courts of Chancery follow the same 

Srinciples in construing documents and in 
etermining rights as the Courts of Com- 
mon Law, but the rule is subject to a few 
inconsiderable exceptions, which the Courts 
of Chancery have, for reasons of their own, 
thought fit to make, in their application of 
it. 

The following are some illustrations of 
the general rule : — 

(1.) In construing the words of limitation 
of estates, the same words which at Law 
confer a life estate do so in Equity also ; 
and the phrase " heirs of the body ** gives 
an estate tail in Equity equally as at Law ; 
and the phrase ^* heirs and assigns'* in like 
manner gives a fee simple in Equity as at 
Law. 

(2.) In applying the rules of descent, 
Equity adopts the entire nine canons of 
descent which regulate the descent of real 
estate at Law ; e.g., primogeniture, co- 
parcenary, &c. 

(3.) In applying the statutes for the 
limitation of actions and suits, Equity never 
exceeds the limits which the Law prescribes, 
although, for reasons of its own, it often 
stops short of the outside limit. See title 
Limitation of Aotionb and Suits. 

The following are the exceptions which 
Equity has made in its application of tho 
general rule : — 

(1.) In the construction of executory 
truiBts, t.0., of trusts incompletely sot out in 
the instrument creating them, if the in- 
strument is either marriage articles or a 
will containing a reference to marriage. 
Equity refuses to follow blindfold the rulo 
of Law commonly designated as the Rule 
in Shelley's Case (see that title), whereby 
the words "heirs of the body" following 
upon a freehold estate of the ancestor, con- 
fer upon' the ancestor an estate tail, but 
chooflcs rather to mould those words into 
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the form of a Btrict settlement, giving to 
the ancestor a ]ife estate, and securiiig to 
the issue of the contemplated marriage a 
« Bucceasion of estates, and to the intended 
wife a jointure or widowhood estate, over 
which estates the intended husband shall 
have no power either to defeat or to diminish 
them (Treror v. Trevor, 1 P. Wms. 622; 
Papillon V. Voice, 2 P. Wms. 571) ; and 

(2.) In the construction of the beneficial 
or equitable estates of joint tenants, with 
reference to whom, if they are mortgagees, 
whether for equal or unequal amounts, and 
if they are purchasers, for equal amounts 
(but not also for unequal amounts). Equity 
refuses to allow survivorsliip of the equit- 
able estate, and decrees the survivor a 
trustee for the deceased as to the share of 
the deceased. LaJte v. Gibson, I Wh. & T. 
L. C. 160. 

EQTjrrr of BEDEHPTIOK : See title 

MOBTOAGB. 

EQUITT OF A STATUTE : See title 
Interpretation. 

EBBOB, WBTT OF. After final judg- 
ment had been signed in an action, 
the unsuccessful party, if desirous of dis- 
puting the matter afresh, might bring a 
writ o{ error, being a writ which was sued 
out of the Chancery, and which was ad- 
dressed to the judges of the Court in which 
the judgment had been given, commanding 
them in some cases to examine the record 
themselves, and in others to send it to 
another Court of appellate jurisdiction. 
The error might considt either (1.) in a 
matter of fact, or (2.) in a matter of law. 
(1.) The matter of fact must not have 
been an issue found by a jury (for which 
the only mode of reconsidering the same 
was by motion for a new trial), but it may 
have Dcen such a fact as that the plaintiff 
was a minor, and appeared by an attorney 
instead of bv his guardian, or the fact that 
the plaintiff, being a married woman, ap- 
peared without her husband ; and in these 
and the like cases, the fact going to the 
validity or regularity of the proceedings, a 
writ of error coram nobis (or whis) was 
available, that is to say, a writ of error to 
be tried before the same judges, because 
the reversal of such an error is not the 
reversal of the judgment of these judges, 
but the correction of something not pre- 
viously brought under their notice. (2.) 
The error is an error of law, when, upon 
the face of the record, the judges are 
seen to have committed a mistake of law ; 
and in this case the remedy was by writ of 
error generally (and not by writ of error 
coram nobis or vcibis), the writ commanding 
the record or a transcript thereof to bo 
sent to the Court of appellate jurisdiction, 
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i.e.y to the Court of Exchequer Chamber. 
To support this writ, the error must have 
been one of substance, inasmuch as errors 
of mere form are cured by the Statutes of 
Amendments and Jeofails (see these titles). 
But, at the present day, the wiit of error, 
in both its varieties, has been abolished ; 
and now, under the C. L. P. Act, 1852, 
s. 148, error is made a step in the cause, 
and the Court has the same jurisdiction sa 
upon a writ of error. For bringing error, 
tlie limit of six years from the date of 
signing judgment and entering the same 
of record is fixed by s. 146 of the last- 
mentioned Act, an allowance for disability 
being made by s. 147 of the same Act. 

Before bringing error, a bill of excep- 
tions must have been tendered to the judge 
before verdict, and must also have been 
certified by his seal being afiixed thereto. 
But, by the Judicature Act, 1873, it is 
provided that, from and after the 1st of 
November, 1874, extended to the 2nd of 
November, 1875, bills of exceptions and 
proceedings in error shall be abolished. 
(49th Rule of Procedure.) 

ESCAPE. In civil cases, this was de- 
fined to be, in general, where any person 
under lawful arrest either violently or 
privily evaded such arrest, or was suffered 
to go at large before he was delivered by 
due course of law. If the arrest was un- 
lawful, as where the judgment or the writ 
of execution was absolutely void, then 
there was no escape. 

Such an escape might have been either 
negligent or voluntary : — 

(1.) If the escape was negligent, t.e., 
without the knowledge or consent of the 
sheriff or his officer, then the escapeti 
person might be pursued and retaken any- 
where, and even on a Sunday ; and in such 
a case, if the sheriff or his officer retook 
the prisoner before any action was brought 
for the escape, he was excused. 

(2.) If the escape was voluntary, i.e., 
with the knowledge or consent of the 
sheriff or his officer, then the escaped 
person could never be retaken, but the 
sheriff was liable for the escape, and also 
(if it should so happen) for the ro-taking. 

For an escape, the remedy was either in 
debt for the full amount of the judgment 
or on the case for damages ; and after the 
Act 5 & 6 Vict. o. 98, s. 31, the remedy 
was on the case only, and not in debt. 
But that remedy, which lay against the 
sheriff, did not exclude the plaintiff from 
proceeding against the defendant, either 
by fresh writ of execution or in an action 
on the original judgment. 

It is conceived that the Law is still the 
same, but it must be remembered that, by 
the Act 32 & 33 Vict. o. 62 (the Debtors 
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Act, 18G9), imprisoBment for debt on a 
ca. sa. or ou mesne process has been abol- 
ished with the exceptions in the Act 
mentioned. 
In criminal cases there is no escape. 

ESCAPE-WASEAHT. This was a war- 
rant granted to re-take a prisoner committed 
to the custody of the Queen's Prison who 
lias escaped therefrom. It was obtained 
on affidavit from a jadge of the Court in 
which the action had been brought, and 
was directed to all the sherififs throughout 
England, commanding them to re-take the 
priBoner and to commit him to gaol when 
and where taken, there to remain until the 
debt was satisfied. 

ESCHEAT. This word is derived from 
the French echoir, to fall, and denotes that 
incident of feudal tenure by which the 
land reverts back to the lord upon the 
failure of a tenant to do the services. 
Escheat used to arise from two causes : — 
Either 
(1.) Propter defectum sanguinis^ t.e., on 

account of the failure of blood, t.e., 

heirs, of tbe grantee ; or 
(2.) Propter delictum tenentis, t.6., on 

account of the felony or attainder 

of the tenant 
But by the Act 33 &M Vict. c. 23, no 
confession, verdict, inquest,, conviction, or 
judgment of or for any treason or felony 
or felo de se IB to cause any attainder or 
corruption of blood, or any forfeiture or 
escheat. So that, at the present day, 
escheat, it appears, can only arise from tlie 
failure of heirs of the grantee. Upon an 
escheat, the lord used to have a writ of 
escheat against the person who was in pos- 
session of the lands after the death of his 
tenant without heirs : and now he has an 
action of ejectment against him commenced 
by writ of summons. 

ESCHEATOS. The name of an officer 
who was appointed by the lord treasurer in 
. every county to look after the escheats 
which fell due to the king in that parti- 
cular county, and to certify the same into 
the exchequer. An escheator could con- 
tinue Id office for one year only, and was 
not re-eligible until the third year from* the 
expiration of his former ytar of office. 
There does not appear to exist any such 
officer at the present day. 

ESCBOW. ^here a deed is delivered 
conditionally and not absolutely, e.g., where 
it is delivered not to the grantee person- 
oily (or his agent), but to some third per- 
son pending the doing of some act whicn is 
required of the grantee to be done, such 
deed is said to be delivered as an escrow. 
I.e., a mere scroll, or writing, which be- 



WCBOW— continued. 

comes a good deed upon the accomplishment 
of the condition. 

ESC1TA0E. This word is from the 
French ^cu, meaning a shield or buckler, 
and denotes bucklerage, or rather a pecu- 
niary satisfaction paid in lieu thereof. It 
was a composition offered by knight- 
tenants to their lord, and accepted by him 
in lieu of their personal attendance on him 
in the wars. From being occasional, this 
composition became general, and ultimately 
was levied by regular assessments. 

ES80IH. This was an excuse (whether 
on the ground of illness, de infirmitate, or 
on other ground), for not appearing in 
Court in pursuance of a summons contained 
in a writ. The first day of term was called 
the essoin day, or day for hearing excuses. 
But since 1 Will. 4, c. 70, the essoin day 
has been done away with altogether, the 
practice of alleging such excuses, i.e,, of 
casting (he essoin having been discontinued 
even previously to that Act. 

ESTACTS. Absolute ownership is an 
idea quite unknown to the English Law of 
Real Property; the so-call^ owner of 
lands can, at the most, hold only an estate in 
them. The estate which he holds may, at 
the present day, be of a very various kind ; 
originally, however, an estate for the man's 
own life was both the largest and the 
smallest estate in lanxls, being in fact the 
only recognised estate. 

The estate for life was originally the 
largest estate in lands, for the simple reason 
that the lord would not grant a larger one, 
the condition of the tenure being, that the 
tenant should be personally competent to 
discharge the feudal services annexed to it ; 
and it was originally the smallest estate in 
lands, for the simple reason that the vassal 
might in all cases hold for life, condition- 
ally upon his continuing competent to dis- 
charge the feudal services. Whence a 
grant of lands to A. B. was originally a 
grant to him so long as he personally 
could hold them, and not longer ; in other 
words, it was an estate for his own life. 
And to the present day the effect of such a 
gift when it is made by deed is still the 
same, conferring an estate for life only, ac- 
cording to the maxim Verba dant feudo 
tenorem; the effect of such a gift even 
when made by will was equally the same 
until the year 1838, but as from that year 
it was enacted by the New Wills Act 
(7 Will. 4 & 1 Vict. c. 26, s. 28), that 
such latter gift should, in the absence of a 
contrary intention appearing on the will 
pass a fee-simple estate if the testator had 
that quantity of estate to pass. 
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If it was intended that the descendants 
of the tenant should, at his decease, succeed 
him in the tenancy, as son to sire, then 
that intention required, according to the 
maxim already quoted, to be expressed by 
additional words of grant, the gift being in 
that case expressed to be to the tenant and 
his heirs. This extended form of g^nt, 
however, did not originally give the ances- 
tor more than a life estate; he and his 
heirs, t.e., descendants, were eaually nomi- 
nees in the original grant, ana took as a 
succession of usufructuaries, each of them 
during his life, and for tliat period only, 
enjoying the benefit of the grant. Such 
was the construction which this form of 
grunt received as far down as the reign of 
Henry II.; but from causes which were 
vigorously at work, that construction was 
abandoned by the reign of Henry IIL, 
and a construction adopted in its stead 
which is very nearly the conatraction of 
the present day, — ^that the ancestor is the 
alone nominee in the grant and takes a fee 
simple to himself, with power by subinfeu- 
dation and otherwise to defeat or prejudice 
his issue. The power of alienation, the 
facility of which is the chief characteristic 
of the modern fee simple, was not long to 
follow alter, being complete as early as 
the 18 Edw. 1, c. 1, commonly called the 
statute Qiita Emptores. See title Aliena- 
tion. 

The estate for life was originally inalien- 
ahUj unless where the lord consented to the 
alienation, or, in other words, to the sub- 
stitution of a different vassal for the first 
gmntee ; but the estate for life gradually 
became freely alienable without the lord's 
consent (see title Alienation, supra). 
When an estate for life was aliened in this 
latter way, the alienee took an estate pur 
autre vie^ i.e., during the first grantee's 
life and not during the life of the alienee 
himself. Accordingly, the first grantee 
was in such a case described as the cestui 
que vie, and the aUeneo was described as 
tlie tenant pur autre vie. 

The estate pur autre vie was attended 
with peculiar incidents. It was subject, 
Jike the ordinary estate for life, to the feudal 
maxim, Verba dant feudo tenorem, and 
therefore when the grant was made to C. D. 
simply without more, C. D. took a tenancy 
pur autre vie for his own life only. Con- 
sequently, C. D.'s estate was doubly liable 
to determine, depending for its continu- 
ance upon the joint existence both of A. B., 
the first grantee, and of C. D., the alienee, 
and determining upon the death of either. 
If it was intended that the grant to €. D. 
should extend beyond the life of C. D. and 
throughout the life of A. B., then that in- 
tention required, according to the maxim 



ESTATES — ocyniinued. 

already quoted, to be expressed by addi- 
tional words of grant, the gift being in that 
case expressed to be to C. D. and his heirs. 
Now, if the grant were made to C. D. 
simply without more, and C. D. died leav- 
ing A. B. him surviving, the land vi^s left 
without an owner so long as A. B. lived, 
the law not suffering A. B. to re-enter after 
having parted with his life estate. Neither 
could tne lord apparently re-enter. No 
person having, tnerefore, a right to the 
estate, anybody might enter on it ; and ho 
that first entered became entitled forth- 
with to hold the land so long as A. B. 
lived, and was called the generaJ occupant 
with reference to the manner in which he 
had acquired the land. On the other hand, 
if the grant were made to C. D. and his 
heirs, and C- D. died leaving A. B. him 
surviving, the land was not left without 
an owner so long as A. B. lived ; but the 
heir of C. D. might enter and hold posses- 
sion so long as A. B. lived, and was called 
the special occupant with reference to the 
manner in which he had acquired the 
land. General occupancy has been abo- 
lished, but special occupancy has been 
preserved, by the Statute of Frauds (29 
Car. 2, c. 3, s. 12), and also by the New 
Wills Act (7 Will. 4 & 1 Vict. c. 2«, ss. 
3, 6), which have enacted in effect that 
the owner of an estate pur autre tie (appa- 
rently whether granted to him simply 
without more or to him and his heirs) may 
dispose thereof by will, and failing such 
disposition the heir as special occupant 
shall Jbecome entitled to it and to the 
extent thereof be chargeable with the debts 
of his ancestor : and in case there shall be 
no special occupant, then the executor or 
administrator of the deceased testator or 
intestate is to take possession of the land, 
and to the extent thereof to be chargeable 
with the payment of the debts of the de- 
ceased. By the Act 14 Geo. 2, c. 20, the 
surplus (if any) of an estate pur autre vie 
as to which the owner died intestate was 
made distributable, and by the New Wills 
Act the same is now distributable among 
the next of kin of the deceased ; and by the 
Act 6 Anne, c. 18, in a case of prima facie 
concealment of the decease of the cestui que 
vie, with the determination of whose life 
the estate pur autre vie, as already stated, 
necessarily determines, the person next 
entitled to the land may upon afiidavit of 
his reasonable belief of such decease obtain 
an order from the Lord Chancellor for the 
production of the cestui que vie alive, and 
failing, or until such production, the appli- 
cant may enter upon and hold the land. 

For the origin of the estate-tail, and the 
varieties thereof, see the next following 
titles. 
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ESTATE-TAIL. This is an estate given 
to a man and the heirs of his body. 

Growth of the Estate-Tail. The follow- 
ing stages in the growth of the estate-tail 
may be indicated : — 

(1.) Permission was granted to the heirs 
of the tenant to saoceea on the decease of 
their ancestor ; 

(2.) The word heirs having acquired 
about the time of Henry II. a breadth of 
meaning safficient to admit coUcUerals to 
succeed as heirs ; 

(3.) It became necessary in order to 
exclude collaterals to limit the estate ex- 
pressly to a man and the heirs of his body ; 

(4.) This limitation to a man and the 
heirs of his body came to be construed in 
the Courts as a conditional gift, the condi- 
tion being that the man should have issue, 
and so soon as that condition was fulfilled, 
the estate became an absolute estate in fee- 
simple :. whence 

(5.) The statute De Bonis Ckmdition- 
alibus, 13 Edward 1 (Statute of West- 
minster the Second), c. 1, was passed, 
enacting that the will of the donor, 
according to the form of the deed of gift 
manifestly expressed should be from 
thenceforth observed, or, that the estate 
Should descend according to the formedon 
{secundum formam doni), so as that the 
ancestor should not alien it from his issue 
nor the donor be defeated of his rever- 
sion. This Act created the estate-tail as 
it at present exists. The further history of 
that &>tatc is a history of the 

Decline of tlie Estate-Tail. The estate- 
tail was felt to be incoiiveDient in. many 
ways, whioii were probably more senti- 
mental than real, but the opposition of the 
nobility to the repeal of the statute suc- 
ceeded in maintaining it intact for about 
200 years, when, — 

(1.) By the decision in TaUarum*s Case 
(Year Book, 12 Edw. 4, 19), by means of a 
quiet decision, or rather an obiter dicturrif 
of the judges, the incident of alienation from 
the issue, and bobs to defeat remaindermen 
and the reversioner, was annexed to the 
estate-tail. It was there pointed out, or 
admitted, that the destruction of the entidl 
might be accomplished by means of judi- 
cial proceedings collusively taken against 
the tenant in tail for the recovery of the 
lands entailed. The nature and effect of 
these proceedings will be found stated and 
explained under the title Common Re- 
covery, which see, that being the name 
by which the proceedings in question were 
characterised. 

(2.) Another mode by which the estate- 
tail might be barred, but as against the 
issue only, was the Fine, for the history, 
nature, and effects of which, see that title. 

(3.) These processes of barring the 
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entail, namely, Common Beoovery and 
Fine, grew to be felt as cambrous and 
inconvenient ; they were also dilatory and 
expensive; and accordingly by the sta- 
tute, 8 & 4 Will. 4, c. 74, a statute passed 
(it will be observed) at the time of the 
Keform Bill, 1832, fines and recoveries were 
abolished, and a simpler mode of assurance 
wafi substituted for them. This latter 
assurance is commonly called a Disentail- 
ing Assurance^ for the nature and effect o( 
which see that title. 

The so-called Perpetual Entail of modem 
times. There is a popular impression 
abroad tliat tiie entail is perpetual. This 
is a fallacy, tiie explanation of which is to 
be found in the modem artifice of con- 
veyancers, whereby the entail is perpe- 
tuated. That artifice consists of the 
following parts: — 

Suppose that A. is tenant for life, and B. 
his son (as commonly happens) is tenant 
in teil in remainder expectant on his 
father's decease, so soon as ever B. attains 
the age of twenty-one years, — an age at 
which, or shortly after attaining which, it 
is probable that B. will marry,— the father 
and son being on friendly terms with each 
other, and the father more espeoiidly 
dreading that the inheritance may be dis- 
sipated through the son's folly, it U agreed 
between them to execute a ditientailing 
deed of the estates, and to resettle them to 
the following uses, that is to say, — 

(1.) The father, who is already tenant for 
life, is to be created tenant for life again ; 

(2.) The son who, before executing the 
disentailing assurance, was tenant in tail, 
is to be created tenant for life only in 
remainder expectant on his father's de- 
cease ; 

(3.) The first grandson (i.e., the fir^t bod 
of the son) being a person not yet in exis- 
tence, but who may reasonably he expected 
to come into existence in due course of 
time, is to be created first tenant in tail of 
the estates in remainder expectant upon 
the decease or respective deceases of his 
father and grandfatiier, and so on with the 
second, third, fourth, &c., grandsons. 

In this way the entail is pushed off into 
the next generation ; for the first grand- 
son is the first tenant in tail, and he 
cannot alienate his estate until he is of the 
age of twenty-one years at the least, and is 
not (as already stated) yet in existence. 
Then when the grandfather of this grand- 
son is dead, and the g^^ndson's fathf-r is in 
possession of the estates, it is clear that the 
original condition of matters is restored, B. 
who is now the father being tenant fur 
life, and the grandson wlio is now the son 
being tenant in tail. So soon therefore, 
again, as the son lias attained the age of 
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twenty-one years, his father and he have 
only to repeat in tiieir generation what 
was done in the generation before them; 
that is to say, execute a new disentailing 
assurance and re-seltle the estates to ana- 
logous XLiea. And thus by means of dis- 
entailing assurances and deeds of re-settle- 
ment successively executed in each buc- 
oessive generation, tlie entail of freehoid 
lands in England is popularly regarded as 
being perpetual, and it is so practically in 
fact. 

ESTATE-TAIL IIT PEB80VAL ESTATE. 
There is no estate-tail in personal estate, 
whether chattels real or chattels personal ; 
but the words which seem to confer an 
estate-tail in personalty, confer in fact 
an absolute estate in fee simple. Tliis 
construction of these words arises from 
two reasons, namely: (1.) The circum- 
btance tliat the stat. De DonU (18 Edw. 1, 
c. 1) extended only to real estate, and (2.)» 
the decision in Levenihorpe v. JMne^ Tud. 
L. C. Conv. 763, 

ESTATE-TAIL QUASI. This is an estate- 
tail improper, and is derived out of an 
estate for life, when tlie tenant for life 
grants his estate to K., and the heirs of the 
body of K., these words of grant being apt 
and proper to create an estate-tail ; but 
inasmuch as tbe estate-tail of K. cannot (as 
the estate-tail proper may) possibly last for 
ever, but can last at the most for the life of 
the tenant for life (or grantor), therefore it 
is called an estate-tail improper or quasL 
It furtJier differs from the estate-tail proper 
in this respect, that it may be barred 
without the necessity of any inrolment of 
the deed of disentail in the Court of Chan- 
cery (Feame's Conting. Remrs. 495). On 
the other hand, it agrees with the estate-tail 
proper in the course of descents, and also in 
this respect — that where there is an estate 
for life prior to the estate-tfcul quasi, then 
the tenant for life, as being ex officio pro- 
tector, must consent in order to the bar 
being effective against the remaindermen 
and reversioners. AHen v. AUen^ 2 D. & 
War. 307. 

ESTOPPEL. Is a term of law denoting 
that the person whom it affects is estopped ; 
i.e., stopped or hindered, from saying any- 
thing different to what has been already 
said, even although what he wishes to say 
is the truth, and the thing already said an 
error. There are three kinds of estoppels, 
viz. : — 

(1.) Estoppels by record ; 

(2.) Estoppels by specialty ; and 

(3.) Estoppels by matters in pais. 
The principle of, or justification for, the 
first of these three species of estoppel is, 
that no one shuU aver against a record, 
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i.e.y a judgment or verdict of the Court, so 
long as that judgment remained unre- 
versied; and of the second, that a man 
shall not deny what he has already, with 
all the solemnity attaching to a deed, 
affirmed; and of the third, that a nian 
shall not aver the contrary of that which 
by his previous conduct he deliberately led 
other persons to infer, and they have 
Inferred accordingly, and would now be 
prejudiced pecuniarily if the contrary aver- 
ment were admitted. 

The operation of estoppels is personalf 
that is, against the party or parties who 
are principally affected thereby, their 
heirs, executors, and administrators; but 
in the case of an estoppel by record, where 
the record is a judgment tn retn, the 
operation of the estoppel is universal, or 
(as it is said) against all the world. For 
particular instances of estoppel of all three 
varieties, see 2 Sm. L. 0. 679. 

EST0VEB8. This word, which is derived 
from the French Uoffer, to furnish, t.6., stuff, 
is used to denote certain rights enjoyed by 
persons who have merely a limited estate 
or interest in land, being rights necessary 
to the enjoyment of that estate or interest. 
There are three kinds of estovers, namely, 
(1.) Housebote, being a sufficient quan- 
tity of wood for the fuel and 
repairs of the house ; 
(2.) PhugJibote^ being a sufficient quan- 
tity of wood for the making and 
repairing of agricultural imple- 
ments ; and 
(3.) Haifiote, being a sufficient quantity 

of wood for the repair of fences. 
It is a rule of law, that estovers must be 
reasonable ; also, that they must be strictly 
applied to their respective purposes, and to 
none other. Any excess in the enjoyment 
or any misapplication of the just amount 
would be ijoaste, Simmons v. Norton, 7 
Bing. 640. 

E8TBAYS. These are such animals of 
a tame and valuable character as are found 
wandering, t.c., straying, in any manor or 
lordship, and are without any apparent 
owner. The law gives all such animals to 
the king, but allows him to make grants of 
them to other persons, and he has in very 
many cases granted them to the lords of 
manors, so that they are become incident 
thereto by special gmnt. 

E8TBEAT. This word, which is de- 
rived from the Latin extractum, denotes a 
copy or extract from the Book of Estreats, 
that is to say, the rolls of any Court in 
which the amerciaments or fines, recogni- 
sances, &c. imposed or taken by that Court 
upon or from the ascused, and which are 
to be levied by the bailiff or other proper 
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of&fer of the Court. Beoognizances are 
said to be egbreaJled when they are forfeited 
by the failure of the aocused to comply 
with the condition of the recognizance, as 
by iailure to appear or otiierwise. 

SSTBEFEKEHT, WXIT OF. This waa 
a writ of waste, and lay in particular for 
the reTersioner against the tenant for life, 
in respect of damage or injury committed 
by the latter to the lands or woods of the 
roTersioner. 

XT HOC PASATUB EST YEBIFIOABX. 

These words were used, when the pleadings 
were in Latin, at the conclusion of any 
pleading which contained new affirmative 
matter ; tbey expressed the willingness or 
readiness of the party so pleading to es- 
tablish by proof the matter alleg^ in his 
pleading. A pleading which concluded in 
that manner was technically said to " con- 
clude witli a Terification," in contradistino- 
tion to a pleading which simply denied 
matter alleged by the opposite party, and 
which for that reason was said to *' con- 
clude to the country," because the party 
merely put himself upon the counti^, or 
left the matter to the jury. But now, by 
the G. L. P. Act, 1852, s. 67, ''no formal 
conclusion is necessary to any plea, avowry, 
cognisance, or subsequent pleading." 

JsViuziOV. This is the same as dis- 
possession or ouster of the possession (see 
title Ocsteb). It is usually applied to ouster 
from real property only, but it is not inap- 
plicable to the dispossession from personal 
property also. Tlie covenant for quiet 
enjoyment which is usually inserted in 
deecis is in substance a covenant against 
eviction. It is competent also for a land- 
lord to evict his tenant for proper cause ; 
and a landlord may also be guilty of a 
wrongful eviction of his tenant, as where 
without proper cause he either actually, 
t.e., physically, evicts him, or does any act 
of a permanent character with the inten- 
tion of evicting the tenant, and which is 
inconsistent with the latter*s returning 
into or continuiDg in possession. 

JsvuujsuEiCE. Is the proof of, or mode 
of proving, some £eu:t or written document. 
It IS to 1^ considered (1.) In Ito Nature, 
and (2.) In ite C^ect. (A.) With regard 
to ito Nature^ — Evidence is either nrimaiy, 
or secondary, or presumptive, or hearsay. 
Admissions are not themseWes evidence, 
but narrow the fidd which the evidence 
has to cover. 

(1.) Primary Emdenee. — Thxs is the 
highest kind of evidence which the nature 
of the case admits of. Thus, where a will 
of lands is to be proved, the primary evi- 
dence of it is the will itself, and not the 
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probate ; for the Court of Probate has no 
cognisance of real estate (B. N. P. 246). 
And where any contract or agreement has 
been reduced into writing, the primary 
evidence of it is the writing (i^enn y. Orif- 
JUht, 6 Bing. 683). But when the nairar 
tion of an extrinsic fact, i.e., a fact whidh 
has arisen independently of the writing, 
has been committed to writing, the £Eict 
may yet be proved by parol, i.e., extrinsic 
evidence, e.g., a receipt for money (Banibert 
v. Cohen, 4 Esp. 218.) Also, parol admis- 
sions are |;ooa as evidence against the 
party makmg them, although they relate 
to the contents of a written instrument 
(iSZafterte y. PooZ^, 6 M. A W. 664). The 
proper evidence of all judicial proceeding^ 
is the proceedings themselves, or an ex- 
amined copy of them. TheUumm y. Shedr 
don, 2 N. R. 228. 

(2.) Secondary Evidenee.-—ThiB is ad- 
missible where primary, that is, better, 
evidence cannot be had, e.ff., in the case of 
a lost deed, upon proof ot the loss a copy 
of the deed is admissible (B. N. P. 254); 
and so also upon proof of an unsuccessful 
application to the person who has the le^al 
custody of the deed (R. v. Stoke Qdding, 
1 B. A A. 178). The wrongful refusal of a 
third person (not being a solicitor) on su5- 
poBna duces to produce a document in his 
possession, is, however, no ground for ad- 
mitting secondary evidence (Jews College 
y. (JiftSs, 1 Y. & 0. 156); but it is other- 
wise in the 'case of a solicitor who so re- 
fuses {Hihbert v. Knight, 2 Ex. 11). In 
some cases, secondary evidence of oral testi- 
mony is admitted, e.g,, where the testimony 
of a witness on a former trial is achnitted 
on another trial without producing the 
witness in person, as where a witness was 
examined in a former action on the same 
point between the same parties and he is 
since dead (B. N. P. 242), or is kept away 
by contrivance (6?ree» v. Gatetoiek, B. N. P. 
248). So, also, upon an examination de 
bene esse (which see). And see title Nones 
TO Pboduob. 

It IB commonly said, that there are no 
degrees of secondary evidence. This means, 
that when secondary evidence is admis- 
sible at all, upon failure to produce the 
original document, no restriction is put 
upon the party producing the evidence as 
to the kind of evidence he shall produce 
for that purpose ; but if it was apparent 
that more satisfactory evidence might be 
produced than is produced, the jury or a 
judge will be influenced by that considera- 
tion (Doe d. Gilbert v. Bon, 7 M. & W. 102). 
And there is one exception to the rule, 
namely, where by statute a special kind of 
secondary evidence is substituted for the 
original. 

L 
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(3.) Ptuumplive Evidence. — This kind 
of evideDce is bo called in oontradistinotion 
to direot or poBitive proof whether oral or 
written ; it ib not of the nature of second- 
ary evidence, and does not therefore require 
in order to its admissibility an^ preliminary 
proof that positive or direct evidence cannot 
D6 procored {Doe d. Wdah v. Langfidd, 16 
M. ft W. 513). The commoner classes of pre- 
sumptions are the four following, namely : — 
(a.) Presumptions which admit of no con- 
tradiction by contrary evidence, 
and which are thence called juris 
et de jure ; 
(hJ) Presumptions which the Court or a 
judge will direct the jury to pre- 
sume, although no evidence thereof 
has been given, and which are 
thence called juris only ; 
(c.) Presumptions as to which the jury 
are left entirely to themselves, 
being cases in which direct proof 
of one fact is given with the in- 
tention that the jury may from it 
presume another fact {Fryer v. 
Oathercole, 4 Ex. 262) ; and 
((2.) Presumptions that the testimony of 
a witness who might be, but is 
not, called, is unfavourable to the 
party who omits to call him. 
For examples of these various kinds of 
presumptions, see 1 Tayl. Evidence, p. 85 ; 
Rose. Evid. at N. P., p. 88. 

(4.) Hearsay. — As a general rule, hear- 
say, i.e.j the declarations of persons not 
made upon oath when repeated on oath by 
a witness who heard them, are not admia- 
sible as evidence. There are, however, 
some exceptions to this general rule ; thus, 
hearsay is admissible in the following 
cases: — 
(a.) In questions of pedigree, in which 
questions the declaration (whether 
oral or written) of deceased mem- 
bers of the family are admissible 
to prove, e.^., legitimacy, mar- 
riage, the date of marriage, the 
number of children, &c. Entries 
in a family bible fall under this 
head. Nor is it necessary thsit 
the declarations should be con- 
temporaneous with the facts de- 
clared, or even that the declarant 
should have any personal know- 
ledge of the fact, provided he had 
it of a relation {MonkUm v. Att,- 
Chtn., 2 Buss. & My. 159). But 
the relative whose declarations 
are offered must be proved to be 
dead before they can be admitted 
in evidence (BtUler v. Viscount 
Mountgarret, 7 H. L. G. 733) ; more- 
over, in proving bboent events, 
such as the death, place of birth 
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age, Ac., of a person, where that 
fact is directly in issue, strict evi- 
dence thereof is reauired. And 
any declarations maae post litem 
motam are inadmissible. Berkeley 
Peerage, 4 Gamp. 401. 

(b.) In questions of public rights, beine 
rights of a pecuniary nature ; and 
the reasons for the admission are 
various, being either that the 
origin of such rights is generally 
ancient and obscure, and conse- 
quently incapable of direct proof, 
or that in local matters persons 
residing in the neighbourhood 
and interested in the rights are 
likely to be acquainted with them, 
or that such matters are likely to 
be the subject of firequent convert 
sation. Such evidence is most 
conmionly admitted for the fol- 
lowing purposes : — 
(1.) To prove the extent of a manor. 
(2.) To prove the boundaries between 

parishes or manors. 
(3.) To prove the existence of a ferry, 
&c. 
But to prove a prescriptive right 
which is strictly private no such 
hearsay is admissible. Morey)ooil 
V. Wood, 14 East 327. 

(e.) As forming part of the transaction 
(res gesUe)^ and as being not evi- 
dentiary but explanatory thereof. 
Thus, the accompanying decla- 
rations may serve to shew the 
animus of the actor, when that 
is material {Bateman v. Bailey, 
5 T. B. 512); also, generally, 
the feelings or sufferings of the 
party (Thompson v. Trevanion, 
Skin. 402 ; but see the Gardiner 
Peerage Case, Le March. Bep. 
174-6). The admissibility of tlie 
declaration in such cases depends 
not alone upon its accompanying 
an act, but on the light which it 
throws upon an act which is in 
itself relevant and admissible evi- 
dence. Wright v. Doe d. Tathamy 
7 Ad. & E. 313. 

(d.) As being acts or assertions of owner- 
ship ; out a mere declaration of 
right, coupled with no other act 
or actual exercise of it, proved or 

Sresumable, \& inadmissible as evi- 
ence in favour of the right as- 
serted, except as against the party 
making the declaration ana per- 
sons claiming under him. 
(«.) As being the declarations of persons 
who have no interest to misrepre- 
sent the truth ; but the absence of 
interest will not alone entitle such 
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declarations to be admitted as 
evidence. Sussex Peerage^ 11 GL 
& F. 85. 
(/.) As being the declarations of per- 
sons haying an interest adverse to 
their own declarations. See Bar- 
ker V. Bay^ 2 Buss. 67, n ; Higham 
V. Ridgway, 10 East, 109. 
(g.) As being entries, &c., made in the 
regular coarse of business, e.g., a 
notice indorsed as served l^ a de- 
ceased derk in an attorney's ofiSce 
is evidence of service (Doe d. 
PeateshaU v. Turford, 3 B. & Ad. 
890) ; and, AgSkin^eontemporaneous 
entries by a deceased shopman in 
his mast^'s books in the ordinary 
course of business, stating the de- 
livery of goods, are evidenoe for 
his master of such delivery. Price 
V. Lord Torrington, 1 Balk. 285. 
(5.) AdmissioTU. — These are as good as 
primary evidenoe of the fact or fe^ts ad- 
mitted ; and one letter may be used against 
the writer of it without producing the rest 
of the correspondence (Barrymore v. Tay- 
lor, 1 Esp. 326). But, except in cases of 
estoppel, the party prejudiced by the ad- 
mission may prove that it was made under 
a mistake or misapprehension of law or of 
fact {NewUm v. lAddiard, 12 Q. B. 925) ; 
and in that manner diminish the prejudice 
occasioned by it. And, generally, letters 
marked "without prejudice," and the re- 
plies to such letters, although the replies 
should not be marked *' without prejudice," 
cannot be used as admissions or as evi- 
dence (Hoghton ▼. Hoghion, 15 Beav. 278) ; 
and admissions made with a view to a com- 
promise are not available against the per- 
son making them (B. N. P. 236). A com- 
pulsory admission, e.g., in the answer to a 
bill in Chancery, is available against the 
person putting in the answer, even in 
another suit instituted by a dififerent plain- 
tifif, and. a fortwri, if instituted by the 
same plaintiff, or in the very suit in which 
the answer has be^i put in (Fleet v. Per- 
rins, L. B. 1 Q. B. 536). A party's state- 
ment on the record is evidence against him, 
although it purport to be the statement of 
a written document, the contents of which 
are directly in issue in the cause. SUUterie 
V. Pooley, 6 M. & W. 664. 

The uncontradicted statements of any 
one made in the presence and hearing of 
the party against whom they are offered 
are evidence of a matter reasonably within 
the party's knowledge, at any rate where it 
was within his power to contradict the 
statements and he did not do so; but no 
such consequence follows from the mere 
omission of a party to reply to a leUer, un- 
less the writer was entitled to an answer. 
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The acknowledgment in a deed of the 
receipt of money is conclusive evidence, 
both at Law and in Equity, as between the 
parties to it of such receipt (Baker v. 
Deweyj 1 B. & G. 704), unless upon proof 
of fraud. But the acknowledgment in- 
dorsed on the deed is not conclusive {Stra- 
ton V. BastaU, 2 T. K. 366). A receipt not 
under seal is, on the other hand not in 

feneral conclusive, and may be oontra- 
icted (Graves v. Key, 3 B. A Ad. 318). 
But a receipt may amount to an allowance 
of a sum or sums of money, and in that case 
is of value in itself, although no money has 
been paid. Branston v. Ikbins, 4 Bing. 1 1 . 
By the G. L. P. Act, 1852, s. 117, either 
party may call on the other by notice to 
admit any document, saving aJl just ex- 
ceptions ; and in case of reftisal or neglect 
to admit, tlie costs of proof shall be paid 
by the party neglecting or refusing, what- 
ever may be the result of the cause, unless 
the judge at the trial shall certify the re- 
fusal to be reasonable; and no costs of 
groof shall be allowed unless such notice 
as been given, except where the omission 
to give such notice is, in the Master's 
opinion, a saving of expense. This is a 
simplification of the former practice (Bule 
of Practice, H. T. 4 Will. 4), under which 
a judge's order to admit was required. The 
provisions of the G. L. P. Act, 1852, are 
applicable to every document, whether in 
the custody or control of the party or not. 
Butter V. Chapman, 8 M. & W. 388. 

(B.) With regard to its 0&;eo<,— The object 

of evidence being to prove the point in issue 

between the parties, there are three general 

rules, viz. : — 

(1.) That the evidence be confined to 

the issue ; 
(2.) That the substance only of the issue 

need be proved ; ana, 
(3.) That the burden of proof lies upon 
the party asserting the affirmative, 
in the absence of any presump- 
tion of law the other way. 
In consequence of the first of these 
three* general rules evidence of collateral 
facts is excluded (Holcombe v. Hewson, 
2 Gamp. 391) ; unless where the collateral 
fact is material to the issue, e.g,, in an 
action by a rector for tithes, where the issue 
is the existence or not of a farm modus 
(BlundeUy, Howard, 1 M. & S. 292). 8o, 
also, upon the general questions of skill, 
knowledge, or capacity (FoVces y. Chtidd, 
1 Phill. Ev. 276). But proof of a custom- 
ary right in a particular manor or parish 
is, as a general rule, no evidence of the 
like customary right in an adjoining manor 
or parish (Somerset (Duke) v. France, 
1 Btr. 661) ; but if the manors or parishes 
are first proved to be held under the same 
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tenure tlie case would be differeDt {Rowe y. 
Brentoa, 8 B. & C. 758). And evidenoe of 
(jeneral damages, although no part of the 
issue, is admissible ; and evidence of cha- 
racter, as connected with the question of 
damage, is also in some cases admissible. 

Where under R. G., H. T. 1853, r. 19, 
and the C. L. P. Act, 1852, s. 25, the 
plaintiff has delivered (or has indorsed on 
the writ of summons) particulars of his 
demand, he will be precluded from giving 
any evidenoe of demands not contained 
therein. Wade y. Beadey, 4 Esp. 7 ; Med- 
ley y. Bainbridge, 3 Q. B. 316. 

In conFequenoe of the second of the 
three before-mentioned general niles, vari- 
ances or apparent variances which are tm- 
nuiterial require no amendment ; e.g., on a 
count against a sheriff for a voluntary es- 
cape, it is enough to prove a negligent es- 
cape (Banafoua v. Walker, 2 T. R. 126). 
And if a plea of justification is divisible, 
e,g., in an action of trespass, it is enough if 
BO much of the plea ifl proved as is neces- 
sary to cover so much of the plaintiff's de- 
claration as is proved, notwithstanding 
that the whole plea may have been put in 
issue by the replication (Spilshury v. Mickle- 
thwoAte, 1 Taunt. 146). And now, by 0. L. 
P. Act, 1852, s. 75, all pleadings capable 
of being construed- distributively shall be 
so taken ; and upon issue being taken 
thereon, if so much thereof as shall be a 
sufficient answer to part of the causes of 
action proved shall be found true by the 
jury, a verdict shall pass for the defendant 
as to so much, and for the plaintiff as to 
the residue. With regard to the use of a 
videlicet, or seHicet, that may or may not 
dispense with proof of the precise parti- 
ticulars as stated, according as those par- 
ticulars as stated are material or not. See 
also title Variances. 

With reference to the third of the three 
before-mentioned general rules, the burden 
of proof, see title Onus Pbobandt. 

See also titles Extbivbio Evidence; 
•Interpretation ; and Witnesses. 

SXAMIK ATXOV : See Witnesses. 



An examiner in Chancery 
is an officer of the Court of Chsncery ap- 
pointed (1.) to take the depositions of un- 
willing witnesses when notice of motion 
for decree has been given, such examination 
being taken in the presence of all the 
parties, and the cross-examination and re- 
examination to follow there and then; 
(2.) to take the like depositions where 
issue is joined, t.e., when replication has 
been filed in any cause, such examination 
being taken ex parte^ and the cross-exami- 
nation and re-exaini nation afterwards 
coming on before the Court itself. There 



itinued. 

are at present two such examiners, but a 
special examiner is occasionally appointed. 
See also title Depositions. 

EXOXPnOH. In conveyancing means 
an exception of part of the thing granted, 
being a part which is less than and sever- 
able from the whole, and which is of such 
a nature that it may be held by itself. In 
the grant of a manor, the exception of the 
Court Baron would be void, that lieing an 
incident inseparable from the manor ; and, 
again, in the like grant, an exception of 
the profits of the manor would be void, as 
being repugnant to the grant. 

In the grant of land, on the other hand, 
an exception of all mines and minerals 
thereunaer would be a valid exception; 
and such an exception is also sometimes 
(although less accurately) called a reeer- 
vation of the mines and minerals. A re- 
servation, however, properly denotes the 
creation of some new hereditament, e g.. a 
rent ; whereas an exception is only a slice 
(so to speak) of the old hereditament. 



lCEPTIONS. Exceptions to an answer 
to a bill in Chancery are objections taken 
to it on the ground either of insufficiency 
or of scandal; or formerly (i.«., prior to 
1852) on the ground of impertinence. The 
objections are stated in the form of a 
written pleading. However, under 'the 
Judicature Act, 1873, this form of taking 
these objections is superseded (Sch. rule 25), 
and the Court is to dispose of the allega- 
tion of insufficiency in the answer upon 
motion in a summary way. 

XXCQEEPTIONS, BILL 07 : See Eubob. 

However, bills of exceptions and pro- 
ceedings in error are abolished by the 
Judicature Act, 1873 (Sch. rule 49). 

XXGEAKOE : See title Conveyances. 

EXCHEQUEB BILLS AND BOKDS. 

These are regulated by stats. 17 & 18 Vict, 
c. 23, and 29 & 30 Vict. c. 25. 

EZGHEQUEB, OOUBT 07. This Court 
was the first offuhoot from the Aula Regity 
and) was established by William I. for re- 
venue purposes, and afterwards regulated 
by Edward I. The Court took its name 
from the table at which the judges sat, 
which, Camden says, was covered with a 
chequered cloth resembhng a chess-board 
and serving as a counter. Its jurisdiction 
continued to be principally matters in 
which the king's revenue was either n ally, 
or by means of the fiction quo minus, ficti- 
tiously, in question ; but it acquired also 
sonae Equity jurisdiction. By the stut. 
5 Vict. c. 5, its jurisdiction in Equity has 
been taken away, and under the Uniformity 
of Process Act (2 Will. 4, c. 39), its present 
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jnrifldiction does not materially dififer from 
that of the other co-ordinate Courts of 
Common Law. 

8e6 also title Coxtbts of Justice. 

EZGHEQUEB CHATHTRKR. At the time 
that the Court of Exchequer had an 
Equity jurisdiction, the Lord Chief Baron, 
when administering Equity, sat apart in 
a chamber called the Exchequer Chamber, 
and that was the original character of the 
Court so called as constituted by the stat 
31 Edw. 8, St. 1, c. 12. But since the Equity 
side of the Coart of Exchequer was abo- 
lished by the st^t. 5 Yict. c. 5, the name 
Exchequer Chamber has been used, more 
especially since the Act 11 Geo. 4 & 
1 Will. 4, c. 70, in revival, apparently, of a 
much earlier statute, 27 Eliz. c. 8, to desig- 
nate the Court of Appeal which is next 
above the Courts of Queen's Bench, Com- 
mon Pleas, and Exchequer, and interme- 
diate between these Courts and the House 
of Lords. 

See also title Cocbts or Jusnos. 

EXCISE : See title Bevknve, and stat. 
29 & 30 Yict. c. 64. intituled '' An Act to 
amend the Laws relating to the Inland 
Bevenue." 



EXOOXMUNICATO CAPIENDO. A writ 
which issued to the sheriff of the county 
commanding him to take an excommuni- 
cated person and imprison him in the 
county gaol, because within forty days 
after the sentence had been published in 
the church the offender would not submit 
and abide by the bentence of the Spiritual 
Court. And he remained in prison until 
he was reconciled to the Church, and such 
reconciliation was certified by the bishop ; 
upon which another writ, de exoommuni' 
^cUo deliberando^ issued out of Chanceir 
to deliver and release him ; but when sucn 
person would not become reconciled, but 
still remained obstinate in resisting the 
sentence of the Spiritual Court, and after- 
wards had been unlawfully delivered from 
prison before having given caution to obey 
the authority of the Church, then a writ 
exeomimunicaio recipiendo was issued com- 
manding the sheriff to seek after the 
offender and imprison him again (Beg. 
Orig. 67 ; F. N. B. 62 > The ecclesiastical 
punishment of excommunication, or by 
means of other spiritual censures, appears 
to have become tacitly abolished, although 
it is true the stat. 27 Geo. 3, c. 44, limiting 
prosecutions for brawling and fornication, 
still remains in the statute book as revised. 

EXECUTE. As applied to deeds and 
other documents, this word denotes to 
sign, seal, and deliver same, or to sign 
same, as the case may be. As applied to 



IXECUTE— continued, 

wriUf the word denotes the act of the 
sheriff in carrying out the command of the. 
Court contained in the writ. Such a writ 
is called a writ of execution. As applied to 
criminals condemned to suffer death, the 
word denotes the act of the executioner in 
putting the criminal to death. But in 
each of these three applications, and in 
every other application, of the word, there 
is the same meaning; namely, that of 
completing or perfecting what the law 
either orders or validates. 

EXECUnOE, WXrr 07. This is a judi- 
cial writ issuing out of the Court where 
the record or otner judicial proceeding is 
on which it is grounded. It usually issues 
at the end of fourteen days from the ver- 
dict, but it mav for good reason be either 
expedited or delayed; and it may issue 
within six years after the recovery of the 
judgment, without getting the judgment 
revived. 

The writ of execution is either a fl, fa,, 
an elegit, or a oo. so. ; and the plaintiff may 
sue out either he pleases, and after suing 
out one, he may abandon it before execution 
and sue out another ; or he may even have 
several writs running at the same time, 
either of the same species into different 
counties, or of different species into the 
same or different counties. But only one 
of such writs must be actually executed. 
If pckrt only of the amount be levied on tiie 
one writ so actually executed, then the 
writ must be returned ; and after the return 
another writ may issue. 

By the C. L. P. Act, 1852, s. 121, the 
writ should be directed to the sheriff 
of the county in which it is to be exe- 
cuted. If it is to be executed within a 
liberty or franchise, it must be directed to 
the sheriff of the county in which such 
liberty or franchise is situate. And by 
s. 134 of the same Act the writ if unexe- 
cuted does not remain in force for more 
than one year from the teste of the writ, 
unless it is renewed. 

iSise also titles Capias ad' Satisfaci- 
BMDUM ; Elegit ; and Fl Fa. 

EXECVTOB. This word is conunonly 
applied to wills, and as so applied it de- 
notes the person who undei-tukes the exe- 
cution of the will. An executor is of two 
kinds being either, — 

(1.) A lawful executor; or 

(2.) An executor de son tort, 

(1.) It is incumbent on a lawful executor 
to collect, get in, and realize all the per- 
sonal estate of the testator, and if desirable 
for the more lucrative realization thereof 
it is his duty to carry on or continue the 
trade or business of the testator, which he 
may do with safety under the airection of 
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the Court of Chancery. For thiB latter pur- 
pose exeoutors may carry out their testator's 
contracts, and, as a rule, should endeaTour 
by all means to do so. But an executor is 
not bound to insure or to keep up an insur- 
ance against fire. Under the stat. 23 ft 24 
Vict. c. 145, 8. 30, he has a right to com- 
pound debts. When the estate is realized, 
for which puipose he is allowed a year, 
thence called the executor's year, — his next 
duty is to divide or distribute the estate 
among the legatees (as to whom see title 
liEOAor). But before making any such 
distribution, it is incumbent upon him to 
pay or provide for the funeral aiid testa- 
mentary expenses of the deceased, and all 
his just debts, otherwise he will be perso- 
nally liable therefor as for a devattavit (»ee 
that title), assmning that there was a suffi- 
ciency of assets to pay them. 

It is competent to an executor to renounce 
probate of the will, and in that case his 
light as executor wholly ceases. But, as- 
suming that he has obtained a gprant of 
probate, he and he only is entitled to act 
as executor until the grant is revoked. 

With reference to the question in what 
cases an executor is entitled to sue, or is 
liable to be sued, as executor, or in his own 
personal capacity, there is a clear line of 
divitiion, namely the death of the testator ; 
and us to all contracts wliich had their com- 
mencement on the one side of that line, %.e., 
during the life of the testator, the executor 
is entitled and liable in his representative 
capacity only ; but as to all contracts which 
hod their commencement on the other side 
of that line, although these contracts are 
incidental to the contracts of the testator, 
the executor is entitled and is liable in his 
own personal capacity. 

All the rules stated above regarding a 
lawful executor hold true, muiatit mu- 
tandis, for an administrator also. 

(2.) A person becomes an executor de son 
tort from almost any intermeddling with 
the estate after the death of the testator ; 
6.9., where A., the servant of B., sold the 
goods of C. the te&tator, as well after his 
death as before, though by the orders of C, 
and paid the money arising therefrom into 
the hands of B., the latter was held liable 
to be sued as executor de ton tort (Pctdget 
V. Priest, 2 T. R. 97). 80 also living in 
the house and carrying on the trade of a 
deceased victualler was held to be a suffi- 
cient ihtermeddling to make an executor 
de son tort {Hooper v. Summersett, Wightw. 
16). Where there is also a lawful executor, 
the act of an executor de soti tort is good 
against him only when it is lawful, and 
such an act as the lawful executor was 
bound to perform in the due course of ad- 
ministration {Buckley v. Barber, 6 Ex. 
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164). But it is evident that an act of 
intermeddling may be sufficient to make a 
person liable as executor de son tort, al- 
though it should not bind the lawful exe- 
cutor. Th4mpson v. Harding, 2 El. & Bl. 
630. 

SZECUTOBY AHB XXXCUTXD. These 
words denote respectively incomplete and 
oomplete, and that as well in their Common 
Law application to oontraets, as also in 
their Equity application to trusts. Thus 
(1.) In the case of contracts, — The contract 
or consideration is said to be executed 
when it is completely performed : and it is 
said to be executory wnen it is not yet com- 
pletely or only incompletely as yet per- 
formed. And it is clear that a contract may 
be executed on one side and executory on 
the other. In the case of executory con- 
tracts, a request to perform, together with 
the consequent promise to pay for the per- 
formance IS always implied by law, where 
it is not expressed in words by the parties ; 
but in the case of executed considerations, 
this is not always so, although sometimes 
it is so ; and as to when it is and when it is 
not so, see title Contract. 

And (2.) In the case of trusts, — A trust 
is said to be executed when it is completely 
created or declared, and executory when 
the words of trust are merely directory, 
and point to some further instrument as 
being necessary to complete the declaration 
or creation. Many distinctions are made 
in Equity according as a trust is executed 
or executory. Thus, Equity follows the 
Law in applying, for example, Shelley's 
Bule to trusts that are executed ; but as to 
trusts executory it takes this distinction, 
viz., if the instrument containing the exe- 
cutory trust contains a reference to mar- 
riafi^e, Eouity refuses to follow Shelley's 
Bule, and moulds the trusts so as best to 
suit the presumed intention of the testator ; 
but where there is no such reference to 
marriage, then Equity permits the Law to 
have its own way. And, again, an execu- 
tory trust which exceeds the rule against 
peipetuities, is not therefore void (as an 
executed one would be), but Equity will 
mould the executory trust so as to confine 
it within that rule of Law, believing that the 
testator could not intend what was illegal. 

EXEMFUnCATIOir. In law is an offi- 
cial copy or transcript made from a record 
of Court : thus, an exemplification of a reeo^ 
very signifies a copy or transcript of the 
recovery roll, and the same should be set 
out Uteris et verbis in an abstract of title 
comprising it. Similarly, an exemplifica- 
tion of letters patent signifies a copy or 
transcji[)t of letters patent made from the 
original inroluient. 
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An exhibit is the name 
given to any partioolar document which 
in the oonrse of a canse is eschihiUd, i.e^ 
prodaoed by either party. Such docu- 
ments, when numerons, are usually marked 
with some letter of the alphabet as a oon- 
yenient mode of referring to and distin- 
guishing them, and they are then called 
•* Exhibit A," or •* Exhibit B," and so forth. 

This use of exhibits is a convenient 
mode of abridging evidence in the caw of 
written documents, the proof being either 
viva voce or by affidavit But only some docu- 
ments may be exhibited, namely, extracts 
from registries, records from the Bodleian 
and Museum libraries, and generally aU 
documents coming out of the custody of a 
public officer haviDg care of them ; also, 
office-copies of records, whether of the 
Superior Courts at Westminster or of the 
Courts of the County Palatine of Lan- 
caster, or of the Inferior Courts of Record ; 
also, and chiefly, deeds, bonds, notes, bills 
of exchange, letters, or receipts, and the 
like. Documents of other kmds may not 
be so proved ; and generally, no document 
may be proved as an exhibit, if it requires 
more to substantiate it than the proof of 
the execution or of handwriting, 0.9., if 
an^ ulterior circumstance whi^ might 
affect it requires to be proved, and the 
opposite side would have a right to cross- 
examine upon that circumstance {Lake v. 
Skinner, IJ. A W. 9, 15). Thus, a will of 
real estate could not generally be proved 
as an exhibit at the hearing, but under the 
present practice that is allowed to be done, 
the heir having liberty to cross-examine 
the witnesses. 

If it is intended to prove an exhibit at 
the hearing of the cause, an order of course 
to be obtained on motion of course or peti- 
tion of course at the Bolls is necessary. 



EXFBOPBIATIOH. In French Law, is 
the compulsoiT realization of a debt by the 
creditor out of the lands of his debtor, or 
the usufruct thereof. When the debtor is 
co-tenant with others, it is necessary that a 
partition should first be made. It is con- 
fined in the first place to the lands (if any) 
that are in hjfpotheque (jtee that title), but 
afterwards extends to the lands not in hy- 
poOi^que, Moreover, the debt must be of 
Bquiaated amount. 

SZTXNT. Is a writ of execution 
available in cases in which the Crown has 
an interest. The extent may either be an 
extent in chief or an extent in aid, the 
distinction being that the former is a 
hostile proceeding by the Crown against 
its debtor, or against the debtor of that 
debtor, while the latter is an extent issued 
at the instance of the Crown debtor him- 
self against his debtor, to aid his payment 
of the Crown debt. The extent of the 



sjLXsnT— continued. 

Crown has priority over all executions of 
the subject 

1800 also title Crowv Debts. 

SZTDrOUIBHlIXHT. Is the destruction 
of an estate, or right, or power. A debt is 
said to be extinguished by payment, and a 
tort by satisfaction, according to the general 
maxim. Omnia judicia cUtaoltUoria esee. 
See also titles Powebb ; Bights, &o. 

SZTOBHOH. is a criminal offence 
when committed by sheriffs or other officers; 
but, semble^ a mere civil injury, when com- 
mitted by other persons, against whom an 
action for money nad and received will lie. 

VXTKASmOlS. Denotes the giving 
up of a criminal by a foreign state in which 
he has sought renige from prosecution to 
the state within whose jurisdiction the 
offence has been committed. The duty of 
a state to make extradition of criminals is 
by no means generally admitted, and at 
the most it is an exercise of comity only. 
Generallv, no state will make an extra- 
dition of its own subjects ; and generally, 
also, no state will make an extrMiltion of 
political offenders. The present practice 
of England with regard to the extradition 
of criminals is expressed in the Extradition 
Act, 1870 (33 & 84 Vict. o. 52), and the 
Extradition Act, 1873 (36 & 37 Vict c. 60), 
which provide that when an arrangement 
for that purpose has been made with any 
foreign state, Her Maiesty may bv Order in 
Council direct that the Act shall apply in 
the case of such foreign state, subject to any 
conditions to be expressed in the order. 
But the former Act makes an express ex- 
ception of political offences, the Secretary 
of State having it in his discretion to de- 
cide whether the offence is or not of a 
political nature. The Act of 1873 extends 
the provisions of the principal Act to the 
case of accessories punishable as principals. 
See generally Clarke on Extradition, 1874« 

BXTBUTSIC EYIDZaiCE. This (in^ 
deuce is so styled because it is brousrht 
forward to throw light upon a written 
instrument ah extra the instrument. The 
usual rule of law being that the meaning 
of the instrument is to be gathered from 
the instrument itself, the introduction of 
extrinsic, or (as it is sometimes called) 
parol, evidence to assist in ascertaining its 
meaning, is to be regarded in the light of 
an exception. 

It may be premised generally, that by a 
rule of the Common Law, independently of 
statute, extrinsic or parol evidence was 
equally inadmisdible in certain cases to 
throw light upon a written document ; and 
that the Statute of Frauds, and other 
statutes which have made writing an ab- 
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aolote tine ^u& non to the yalidity of cer- 
tain obligations, have not been the occasion 
of the inadmissibility of this species of evi- 
dence, but have at the most only rendered 
that inadmissibility somewhat more natent 
{Qon ▼. Lord N^entj 5 B. ft Aa. 58). 
Thus, before the Statute of Frauds, the 
Oourts were uniformly goyemed by the 
rule — that the judgment of a Court or judge 
in expounding a will should be sunply 
dedaraJtory of what is in the instrument 
(Wig. Extr. Ey. p. 6); and since that 
statute the rule is the same, only more 
apparently so than before, inasmuch as 
the admission of evidence to do more than 
to declare what is in the will, would be, to 
the extent the evidence was admitted, to 
be in fact making an additional or other 
will for the testator which he has not 
made. The question is, what ha% the testa- 
tor written, not what (in any one's opinion) 
he intended or ought to have written. 

(A.) Considering the matter, firstly, with 
reference to WiU$, The following are the 
uses to which extrinsic or parol evidence 
may be legitimately applied : — 

(1.) Where there is nothing in the con- 
text of a will shewing that the testator 
has used words in other than their strict 
or primary acceptation, but that accepta- 
tion is insensible with reference to extrinsic 
circumstances, then the extrinsic ciroum- 
stances may be looked at for the purpose 
of arriving at some secondary or popular 
sense which shall bo sensible with reference 
to these circumstances. 

(2.) Where the written characters of the 
will are difficult to decipher, or the words 
of the will are in an unknown or unusual 
language, the evidence of persons expe- 
rienced in deciphering written characters 
or acquainted with the Lingnage is admis- 
sible for the purpose of informing the Court 
or judge. 

(3.) Extrinsic evidence is also admissible 
for the purpose of identifying the object of 
the testator's bounty (whether devisee or 
legatee), and for the purpose of identifying 
the mtject of disposition. 

(4/) Also, for tiie purpose of defeating a 
firaud, whereby either the wrong will is 
execated or aa fdtcration in or omission 
from the true will is occasioned. Doe v. 
AlUm, 8 T. R. 147. 

On the other hand, extrinsic evidence 
will not be admissible for the following 
purposes: — 

(1^ To add to the contents of a will, by 
proof of a mistake of the testator {Brown 
V. Sdwin, Cas. t. Talb. 240), or of the coun- 
sel who prepared the will (Newburgh {Earl) 
v. Newburgh (Countess), 5 Mad. 364, 1 M. ft 
Scott, H52 ; but an issue devisatdt vd non^ 
where that will serve the same purpose (as 
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it would have done in Newburgh v. A'etm 
hwrgK tupra) may be directed. 

(2,) To supply a total blank in the will, 
whetner of the name of the legatee or 
devisee, or of the amount of the legacy or 
estate given. Doe v. Needs, 2 M. ft W. 
189 ; Edmunds v. WaugK 4 Drew. 275. 

(8.) To identify a legatee or devisee or 
the estate given, where there beinj; some 
description, no part of that description ia 
applicable to any person or estate, ffamp- 
shire v. Pierce, 2Yes. 218; Miller v. Travers, 
8 Bing. 244. 

And generally, although the judgment 
of the (>>urt or a judge in expounding a 
will should be simply dedaraiory of what 
is in the will, yet — 

(1.) Every claimant under a will haa a 
right to require that the 0>urt or judge 
shall, by means of extrinsic evidence, place 
itself or himself in the situation of tiie tes- 
tator, the meaning of whose langpiage it 
or he is called upon to declare ; and 

(2.) The intention, as an independent 
fact, may be proved by means of the like 
eviaence in all those cases in whii;h the 
description being accurate, i.e., unam- 
biguous on the &ce of it, its applicability 
to each of several subjects, or to each of 
several objects, occasions what is called a 
latent ambiguity. See also titles Latsmt 
Ambiouity; Patent Ambiouitt. 

(B.) Considering the matter, secondly, 
with reference to other instruments than 
wills. The following is an enumeration of 
the purposes fortwhloh extrinsic evidence in 
connection with written documents may be 
admitted : — 

(1 .) To prove the making of the contract ; 

(2.) To prove the writing not to have 
beian a contract; 

(3.) To prove that the contract was in- 
duced by fraud, mii^take, or 
duress;. 

(4.) To prove that the writing was signed 
conditioualiy ; 

(5.) To annex to the contract usages of 
trade not inconsiBtent with the 
express terms thereof; 

(6.) To explain terms of a technical trade 
significance ; 

(7.) To identify the parties and also the 
subject-matter; and 

(8.) To prove that the contract is illegal. 
See Wigmm on Extrinsic Evi- 
dence; Leake on Contracts, 
pp. 106-125. 



P. 

VAOIt)E. Is a commercial agent, en- 
joying certain privileges that are peculiar 
to him, and not common to agents generally. 
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These privileges are due in some measure 
to the drcumstance that the &ctor is in a 
position that is analogous to that of the 
consignee of goods. Thus, he was able by 
the Common Law to bind his principal by 
the sale of the goods entrusted to him, and 
he still has that power ; but he could not 
pledge the goods in a valid manner. How- 
ever, under the stat. 6 Geo. 4, o. 94, usually 
called the Factors' Act, he is enabled to 
make a valid pledge of the goodd, or of any 
part thereof, to one who believes him to he 
the bond fide owner of the goods; and 
under the stat. 5 & 6 Vict. o. 89, he is 
further enabled in all respects, as if he 
were the true owner of the goods, to enter 
into any contract or agreement regarding 
them by way of *' pledge, lien, or security, 
as well for an originul loan, advance, or 
payment made on the security of such 
goods or documents, as also for any further 
or continuing advunce in respect thereof, 
and such contract or agreement is made 
Tnlld against the principal, notwithstanding 
the lender was fully aware that the bor- 
rower was a factor only. This power does 
not extend to antecedent debts. 

VACrOBIES. Are placed under statu- 
tory supervision ; tiie stat. 42 Geo. 3, c. 73, 
regulating the health and moraU of ap- 
prentices and others employed therein, the 
stat. 3 & 4 Will. 4, c. 103 (Factory Act. 
1833), amended b^ the Factory Acta, 1844 
and 1S56, regelating the labour of children 
and young persons therein. And under 
the stat. 30 k 31 Yict. c. 103, the meaning 
of the word ** factory " is, for the purposes 
of tbese Acts, extended to smelting works, 
copper mills, iron and brass foundries, and 
to paper, glass, and tobacco manulactories, 
and to letterpress printing and bookbinding. 

The employer of labour in factories is 
also subject, even by the Gommon Law, to 
make due provision, cg.^ by properly fencing 
liis machinery, for the security of the lives 
and limbs of his workmen. Coe v. Flatt, 
7 Ex. 460. 

VAGULTT {facuUas), A privilege or 
special dispensation granted to a man by 
favour and indulgence, permitting him to 
do that which by the law he could not do ; 
as to marry without bunns being first pub- 
lished ; to hold two or more ecclesiastical 
livings at the Bame time; and the like 
(25 Hen. 8, c. 21 ; Lee Termea de la Ley). 
At the present time a fetculty is not unfre- 
quently granted for the removal of a 
churchyard or church; as to which see 
32 & 33 Yict c. 94. 

FAIB8 : See title Market. 

7AIT. This word was Ubcd in the old 
law to signify a deed, factum. In juris- 
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prudence, the phrase fait juridiquet or 
factum juridieum, denotes one of the factors 
or elements constitutive of an obligation. 

VALDAOB, ealled also TOIDAOE. Is a 

privilege enjoyed by certain lords of manors 
and others of set ting up folds, t.0., inclosures, 
for sheep, as well belonging to themselves 
as to their tenants, in order with the manure 
thereof to fatten their lands. The privilege 
is sometimes called suit of foldj sectafaldx. 
The tenant by paying a fald-fee might have 
commuted the privilege. 

FALSE IMFRIBONMiarr. An action 
will lie for false impridonment as well 
against officers exceeding the process of the 
Courts as also against private individual's 
assuming to imprison. For the success of 
the action it is necessary to prove both 
malice on the part of the defendant and 
the absence of all reasonable or probable 
cause. 

See also title Malioious Abbest. 

FALSE JUDGMENT, WBIT 07. This 
was a writ which lay to the Superior CSourts 
at We:jtmiuiiter to rehear and review a ca^se 
wiiich had been tried in an inferior Oourt, 
and the judgment in which was submitted 
to be erroneous. In lieu of thi8 writ, an 
appeal is open to the party dissatisfied with 
the judgment See Judicature Act, 1873. 

FALSE REPBESEHTAnOV : See titles 
Fraud; Wabbamtt. 

FALSE BET17BV: See title Rbtubn. 

FALSnry. This word, as occurring in 
the phrase '* with liberty to surcharge and 
falsify,*' means to impugn as &.lse or erro- 
neous certain items or entries in an account. 
The Gourt of Ghancery, where an account 
has been stated between parties, and they 
afterwards disagree regarding it, may either 
open tiie whole account or (according to 
the nature of the case) merely give liberty 
to surcharge and falsify particuSur items in 
the account. 

See also title Subchabge. 

FABK This is the old Baxon feorme, 
and signifies a provision. Ancientiy, rents 
were reserved in provisions, such as com, 
poultry, and the like, a money equivalent 
not having been finally introduced until 
the time of Henry I. Originally, therefore, 
farm meant rent^ and by a natural trans- 
position it now means the hand out of whidi 
the rent issues. 

See also title Leajbehold. 

FEALTT. This word signifies fidelity, 
the<phrase '* feal and leal " meaning simply 
faithful and loyal. Tenants by knights' 
service and also tenants in socage were re* 
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quired to take an oath of fealty to the king 
or other their immediate lords ; and fealtj 
was one of the conditions of ^eir tenure, 
the breach of which operated a forfeiture 
of their estates. 

WEE, According to Bpelman, this is 
the right. which the Tassal has in lands to 
use the same and take the profits thereof 
to him and his heirs, rendermg to his lord 
the due services therefor. Fees were either 
Fee Simple or Fee Tail, the former being a 
simply, i,e^ generally, inheritable estate, 
open to heirs genercUy the latter beiD^ also 
an inheritable estate, but in a limited, i.e., 
tailed manner only, to wit, open to lineal 
descendants only, or issue or heirs of the 
body. 

See title Estates. 

FEE VABM. This is a species of hold- 
ing or tenure, of a mixed nature, partly 
freehold and partly leasehold only. It cor- 
responds as nearly as may be to the Emphy^ 
teueis of Homan Law, which title see ; and 
for fee farm rent, tee title Rents. 

TEE 8IKPLE : See title Estates. 

FEE TAIL: See title Estate-Tail. 

FEIOVED I8SXr& This was a fictitious 
issue, or rather a true issue raised by means 
of a simple fiction. The fiction raising it 
was resorted to iu order to obviate the 
expense and delay of pleading^ ; e.g^ the 
plaintiff by a fiction declared that he laid 
a wager of £5 with the defendant that 
certain goods were his (the plaintiffs) 
goods, and then averred that the goods 
were his ; whereupon the defendant, admit- 
ting the feigned wager, averred that the 
go^ were not the plaintiflTs goods, thus 
raising at once the issue as to the plaintiff's 
property in the goods. These feigned issues 
used to be largely resorted to in Courts of 
Equity, and not unfrequently also, in inter- 
pleader suits, in Courts of Law. But by 
the Act 8 & 9 Vict. c. 109, s. 19, for the 
trial of any question of fact, the Court is to 
direct a writ of summons to be sued out by 
the proper party against the proper party, 
in the form set forth in the schedule to the 
Act; and the proceeding^ thereupon are 
to be as upon a feigned issue. 

EELO DE SE. This means a felon of 
himself, a suicide, and denotes any one 
who deliberately puts an end to his own 
existence, or commits some unlawful or 
malicious act in committing which he occa- 
fcions his own death ; as, e.y., when unlaw- 
fully shooting at another person the gun 
bursts, and he kills himself. 
See also title Houioide. 

EELOKY. Any capital crime short of 
treason, and being such as occasioned at 
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Common Law the forfeiture of the felon's 
lands and goods, or at any rate of his goods. 
The word ** felony " in its eeneric sense 
includes even treason, and under particular 
statutes, s.g.,89 & 40 Geo. 3, c 93, theoffence 
of -treason may be prosecuted as a felony. 
The crime of felony stands midway between 
treason and misdemeanors. See both these 
titles. 



OOYEBT. A married woman is 
so called, but whether from the legal or 
from the phvsical meaning of the word ootwr, 
or &om both, is uncertain. 
See title Maeribd Woman. 

EEXE BOLE. An unmarried woman is 
BO called ; also, any woman who, although 
married, is in matters of property indepen- 
dent of her husband, is a feme ede quoad 
such property, and may deal with it in 
evexT respect as if she were unmarried. 
Taylor v. Meadt, 34 L. J. (Ch.) 208. 

EEHCE8: See title Pabtt-Walls. 



: See title Contetanobb. 



TERM HATirSjB. Animals so de- 
scribed are wild animals in which there is 
no property, but in respect of which, or of 
some of them, there may be an exclusiye 
right of preserving and of killing, which 
is analogous to the right of property, and 
which is designated Game, See that title. 



Is properly a place of transit 
across a river, or arm of the sea ; but in 
law it is treated as a franchise, and defined 
as the exclusive right to carry passengers 
across a river, or arm of the sea, from one 
vill to another, or to connect a continuous 
line of road leading from one township or 
vill to another ; it is not a servitude or ease- 
ment ; it is wholly unconnected with the 
ownership or occupation of land, bo much 
so, that the owner of the ferry need not have 
any property in the soil adjacent on either 
side (Newton v. Cubitt, 12 C.B. rN.S.) 32). 
The owner of the ferry is bound to main- 
tain it in a proper state of repair. 

A ferry may have originated in legal 
grant ; but from a user of thirty-fiye vears, 
a jury will presume that the ferry had a 
legal origin {Trotter v. Harrie, 2 Y. & J. 
285) ; and in case of a disturbance of the 
franchise, it is sufficient for the plaintiff to 
shew that he was in possession at the time 
of the disturbance. Trotter v. Harris^ 
supra, 

VEUD. This was a fee (see that 'title). 
Feuds were either proper or improper^ the 
former, class being purely military, given 
/reeZy, i.e., gratis, to persons duly qualifiid 
to discharge military services, the latter 
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class being either given in exchange for 
some equivalent in money or in kind, or 
granted free from all manner of services, or 
granted in return for certain determinate 
services of a non-military nature. 
See also title Feudal SyerrEM. 

FEUDAL. This is the adjective from 
feudj e.g., the feudal law signifies the 
doctrine olfeude. Feudal poseesgion is the 
same thing as eeiein ; and feudal actions is 
the old name for real actions. Thus a 
tenant for years had not the feudal 
possession, and consequently had no real 
action, for a man's remedies are necessarily 
only commensurate in extent and in quality 
with his rights. 
8ee title SEism. 

FEUDAL 8T8TE1I. Previously to the 
Norman Conquest, feudalism, stnctly so 
called, was unknown in England, although 
something superficially analogous to it 
existed in Anglo-Saxon times. It was 
introduced into England partially in 1066 
as a consequence of the acquiBition or con- 
quest of Ihigland by William I. in that 
year; and the system was completely 
established in England in 1085 by Law 
52 of that sovereign, founded on the oath 
taken at Salisbury in the latter year by all 
free men. The law is in these words: 
*^8latuimu8 ut omnee liberi homines fcBdere 
et eacramenlo affirment quod intra et extra 
unioereum regnum Anglia Wilhelmo regi 
domino euo Jideles ewe voluni-^ terras et 
honores iUius omni fidelitaie ubique servare 
cum eo et contra inimieos et alienigenas de- 
fendere,'* The precise nature of the change 
in the law of land which was thus efiected 
at a stroke was the entire destruction of 
ownerships and the substitution for them of 
tenures ; henceforward there was no such 
thing as absolute ownership in land, but 
only a tenure of them ; whence also lands 
have ever since been, as they now also are, 
described as tenements. 

Almost all the real property of the 
kingdom is by the policy of the law con- 
sidered to be holden of some superior lord 
in consideration of certain services. The 
thing holden is therefore styled a tenementj 
the holder thereof a tenant, and the manner 
of his holding a tenure. Thus, all the land 
of the kingdom is supposed to be holden 
medi'itely or immediately of the king, as 
lord paramount. Those that held imme- 
diately under him in right of his crown 
and dignity were called his tenants in 
oapite; those that held mediately under ^ 
him were called mesne tenants, or tenants 
holding of mesne lords. 

Feuds are tiie same thing as tenancies. 
The services in consideration of which feuds 
were held were originally purely military, 
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that being the policv of the Northern (as, 
indeed, also of other) conquering nations, 
devisea as the most likely means to secure 
their new acquisitions. And the princes 
of Europe being every day more and more 
alarmed by the progress of those Northern 
conquerors, many of them (and by degrees 
all) adopted the like policy in self-defence, 
parcelling out the lands of their kingdoms 
among their ofilcers whom they swore to 
fidelity, and reserving to themselves only 
the midum dominium or bare absolute 
ownership of the lands. Still, at the period 
referred to, the far larger port of the land 
remained allodial ; and the further exten- 
sion of the feudal system is attributable to 
the forlorn state in which the allodial pro- 
prietor found himself during the period of 
anarchy and private warfare which suc- 
ceeded the death of Charlemagne, and to 
the expediency which he therefore felt of a 
voluntary subjection of himself to the 
feudal relation. 

In England, in particular, the system 
was introduced and made universal by 
the enlightened drxterity and energv of 
William I., who is thence called the Con- 
queror, or Acquirer, t.e., purchaser of the 
absolute ownership of all the lands in 
England, he having by the oath of Salis- 
bury, in 1087, bound not only his own 
ten nts in capitej but all other tenants 
also, in fealty or fidelity to himself as 
sovereign. 

FeuOB were originally precarious, and 
not hereditary; but it was unusual, and 
would have been thought hard and un- 
deserved, either to determine the tenancy 
during the life of the feudatory, or to 
reject the heir of the former feudatory, if 
otherwise able and unobjectionable. Upon 
the heir taking up the inheritance by per- 
mission of the sovereign, he paid a relief 
(rdevatum^ or takiug-up fine), an incident 
of the feud which has survived to the 
present day, although feuds are now no 
longer precarious, but hereditary. Feuds 
were anerwards extended beyond the life 
of the first tenant to the sons of the first 
tenant, and (but only if the feud was 
antiouum^ t.e., had been long in the family) 
to tne grandchildren, and even to the 
collaterHi relations of the first tenant. It 
is an opinion of Spelman's that so long as 
the tenancy was precarious, it was called 
simply a munus^ that when it becEune 
certain for life, it was called a heneficium, 
and that only when it became inheritable 
it was called a feudum. 

Feuds were either proper or improper 

feuds. (1.) A proper feud was one which 

was purely military ; whence women and 

monks were at first incapable of succeeding 

'to this species of feud; whence also it 
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oould not be aliened without the oonsent 
of the lord, and in like manner the lord 
€oald not alien his seigniory withoat the 
oonsent of the tenant, the obligations of the 
superior and inferior being mutual and 
reciprocal. Proper feuds originally be- 
longed to all the (sons equally ; but by a 
constitution of the Emperor Frederio they 
became indivisible, ana descended to the 
eldest son alone (see Primooenitubb). 
(2.) An improper feud, on the other hand, 
was not necessarily military at all, much 
less was it purely military, but was in 
general granted in consideration of a rent, 
or eefiM, in lieu of military or other service, 
whence women were not excluded from it, 
and it wa^ freely alienable. 

The principal obligations incident to the 
feud were tlic following : — 

(1.) Wardship (860 that title\ although 
it is certain that this incident 
oould form no part of the law of 
feuds before these became here- 
ditary; 

(2.) Marriage (see that title); 

(3.) Relief C«6e that title) ; 

(4.) Aids («e6 that title) ; 

(5.) Escheat (see that title) ; and 

(6.) Escuage (see that title). 

It is so absolute a maxim of the feudal 
law, or law of tenures, that all lands are 
holden mediately or immediately of the 
king, that even the king himself cannot 
give lauds in so absolute and unconditional 
a manner as to set them free froih tenure ; 
and, therefore, in the case of such a gift, 
the donee would, prior to the 12 Gar. 2, 
c. 24, have held the lands of the king in 
capite by knight service, and would since 
that statute now hold by fealty. All lands 
' therefore being tenures, the varieties of 
tenures are the following, stating tlie same 
in the words of Bracton (Henry ill.) : — 

^ Tenements are of two kinds, (I.) Frank- 
tenement, and (II.) Villenage. And of 
Franktenements, (I. a.) some are held 
freelv in consideration of homage and 
knight-service ; (I. b.) others in free socage 
with the service of fealty only. Of villen- 
ages (II. a.) Eome are pure, and ^11. b.) 
others are privileged, he that holds m pure 
villenage Doing bound to uncertain ser- 
vices of a villein nature, and be that holds 
in privileged villenage being bound to 
certain services of a villein nature, whence 
also the latter is often called a villein- 
socman." 

For a description of each of these four 
varieties, see the following respective 
titles, — 

Tkntbb bt Emight-sebyicb ; 
Tenure in Socage ; 
(a.) Fee simple; 
(&.)FeetaU; 
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(0.) EsUte for life ; . 
(d.) Estate in dower ; 
(e.) Curtesy estate ; 
(/.) Burgage tenure ; and 
(^.) Gavelkind: 

HOLDS, I "-•*»" -^vo. 

FEUSATOBT. This was a name for a 
feudal tenant, or vassal. The word is to 
be distinguished from feudary^ which de- 
noted an officer in the Court of Wards, 
who was appointed by the 82 Hen. 8, 
0. 46, and abolished by the 12 C!ar. 2. 
c. 24, and who, during the continuance of 
his office, acted as a receiver for the king 
of the lands of the king's tcards and 
widotDS. 

FIAT. This is a Latin wnxd signify-* 
ing ** lat it be done." Thus, upon a petition 
to the King for liis warrant to bring a writ 
of error to the House of Lords, he used to 
write the words fiat jtuiitia, '* let justice 
be done," on the top of the petition. And 
in like manner, it was under a fiat of the 
Lord Chancellor, addressed to the Court of 
Bankruptcy, that the petitioning creditor 
used to prosecute, and that that Court 
used to hear the bankruptcy petition. Both 
these uses of the word " fiat " have gone 
into disuse, but analo^us uses of the word 
remain ; and as so used, the word in every 
case denotes an authority issuing from 
some competent source for the doing of 
some legal act. 

FXCnOlTS. These are assumptions of 
an innocent and even beneficial character, 
made for the advancement of the ends of 
justice. They secure this end chiefly by 
the extension of procedure from cases to 
which it is applicable, to other cases to 
which it is not strictly applicable, the 
ground of the inapplicability being some 
difference of an immaterial character. 
Thus, by the strict law of [U)me, a foreigner 
(peregrintu) who had committed or suflSred 
a tort, was neither liable to be sued, nor 
competent to sue, for the same ; but at a 
very early period the peregrinus in such a 
case was enabled to sue, and was made 
liable to be sued, upon the assumption, i.e., 
fiction, that he was a Roman citizen. And 
similarly in English Law, the procedure 
of the Court or Exchequer, which was 
strictly confined to matters affecting the 
Crown revenues, was extended by means of 
the fiction quo minus to general civil suits 
in debt, and similarly the procedure of the 
Court of Queen's Bench was extended by 
the fiction of the cus etiam clause. It was 
customary also at one time to lay the 
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nCTIOHS — continued, 
Yenue at St. Martin's-le-Grand by a fiction 
for the trae veQue in the case of murders 
committed abroad, e.g., in Jamaica, this 
beins an innocent fiction, the utility of 
whicn consisted in giving the Queen's 
Bench in Ent^land jurisdiction to try the 
offence. And generally, the procedure of 
Courts of Equity, so far as the same is 
supplementary to that of Courts of Common 
Law, depended largely on fictions of the like 
sort, 0^., that the cestui que truat was 
feudally possessed, and mignt sue in the 
absence of his trustee, in whom the legal 
estate in reality was. 

According to Maine, fictions stand mid- 
way between early law and modem legis- 
lation, as a means of advancing the law. 
This opinion is corroborated by what actu- 
ally occurred in the Roman Law, and by 
wliat is daily occurring in English Law. 
Thus, the cietio ButUiana, which was the 
result of legislation, superseded the actio 
Serviana, which was the product of a fiction 
(Gai. iv. 85) ; and in English law, by the 
0. L. P. Act, 1852, the cestui que trust was 
empowered to proceed at Law precisely as 
he might have done in Equity, a provision 
which is now made general by the Judi- 
cature Act, 1873. 

nDHOOmCISBASIUS. This word de- 
noted in Roman Law the person who in 
EngUsh Law is called .the dstui que trust. 
The prxtorfideicommissarius was an officer 
who corresponded to the Lord Chancellor. 
Fideicommissa was the name for trustSy 
which are said to have been introduced 
for the first time in the reign of Augustus 
(Just. 2, 23, 1) in the person of Lucius 
Lentulus. 

TIDSJUSSOS. Is a surety in Roman 
Law. He might be added to any obliga- 
tion, whether civil or natural, being in this 
respect (and in a few other respects) dif- 
ferent from both a fidepromiasor and a 
Bponaor^ who were also sureties. He en- 
joyed a right against the principal debtor 
analogous to the right of recoupment in 
English law, and which was called the 
actio depensi; but after the Epistula Ha- 
driani (117 a.d.), he had no right ana- 
logous to the English law right of con- 
tribution as between oo-bureties, but he 
had a better right, viz., the beneficium 
dimsionis^ which required the creditor to 
split his demand evenly among all the co- 
sureties, whom for that purpose he made 
co-defendants. 

See also title Sttbett. 

nDTJGIABY. This phrase is derived 
from the lisinxfiduciarius, which in Roman 
Law denoted substantially a trustee ; and, 
accordingly, the word is used in English 
Law to denote any one who holds the 
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character of trustee, or (more accurately) 
a character analogous to that of trustee : 
e.^., agents, guardians, and the like. 

In the Roman Law, a Jidueiarius tutor 
was the elder brother of an emancipated 
nupillus, whose father had died leaving 
him stOl under fourteen years of age. 

FI. FA. Is a writ of execution, as to 
the general character of which, see that 
title. The particular writ is in substance 
a command to the party to whom it is 
directed, viz., the sheriff, that of the goods 
and chattels of the debtor he do cause to 
be made {fieri facias) the sum recovered by 
the judgment, together with interest at 4 
per cent., and that he have the money and 
interest, and the writ itself, before the Court 
immediately after the execution of the writ, 
or on a day certain in term, to be rendered 
to the party who sued out the writ. Under 
the stat. 1 & 2 Vict.c. 110, the sheriff may, 
upon a^. /a., seize any money, bank notes, 
cheaues, bills of exchange, promissory notes, 
bonas, specialties, or other securities for 
money belonging to the debtor, in addition 
to things that were already seizable by the 
Common Law ; but by stat. 8 & 9 Vict. c. 
127, the wearing apparel and bedding of 
the debtor or his familv, and the tools and 
implements of his trade, to the extent of 
£5 in value, are protected. 

F1FTSJUITE8. This was a tax con- 
sisting of one-fifteenth part of all the 
moveable property of the subject. It is 
said to have been first imposed by Hen. 2. 
See title Taxation. 

FIXJHO OF SEGOBB. This means 
entering amongst the r^pords of the Court. 

FIVAL JUDOKEXT. A judgment is 
either final or interlocutory, it is said to 
be ^nal when it is complete in itself, and 
entitles the party to obtain at once the 
fruits of his judgment, without any further 
inquiry being requisite for the purpose of 
ascertaining its amount On the other 
hand, a judgment is said to be interlo- 
cutoryy wlien something further remains 
to be done in the suit before the successful 
party is entitled to issue execution upon 
his judgment. For example, in an action 
of assumpsit, if the defendant suffers judg- 
ment to go by default, the judgment is 
interlocutory only, because the amount of 
the debt or damages has first to be ascer- 
tained, and possibly a jury to be summoned 
for the purpose, before any execution may 
issue on the judgment. But under the 
C. L. P. Act, 1852, many judgments which 
used to be held interlocutory are made 
final, subject to the ascertainment of the 
amount of debt or damages, where that is 
a mere matter of calculation. 
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YTBhL FB00X88. As distingiiiflhed 
from fMsne process (for which, see that 
title), this phraae is used to denote writs 
f execution, snoh as fl. fa. and elegit^ 
being the steps taken at the end of a suc- 
cessful action for the purpose of realising 
the fruits of a judgment. 

TIHmO OF A JUBT. This denotes 
the verdict of the jury. They find a 
mixed verdict, that is, partly of law and 
partly of fact; and it is competent for 
them to find the contrary of the truth, for 
their finding maketh even what is fnlse to 
be true, in cases of an exceptional cha- 
racter: see BusheWs Case, 6 St. Tr. 909. 

JTiAJS. A species of assurance abo- 
lished by the stat. 3 & 4 WiU. 4, c. 74, 
but which previously to that statute was 
commonly in use for assuring estates of 
freehold. It was an amicable agreement 
(finis concordiK) of a suit, whether real 
or fictitious, although most commonly the 
latter, between the demandant and tenant, 
with the consent of the judges, and in- 
rolled among the records of the Court. 
The principal uses of the fine were two, 
viz.: rl.) To bar estates-tail, and (2.) To 
pass the interests of married women in real 
property. It acquired the power of effect- 
ing the first of these two purposes by the 
Statute of Fines (11 Hen. 7, c. 1), as iudi- 
cially construed in the reign of Henry VIII., 
and which construction was afterwards 
confirmed by the stat 32 Hen. 8, c. 86, 
which also made the bar immediate. The 
effect of it was, however, confined to 
barring the issue only of the tenant. Its 
modem substitute and equivalent is a dis- 
entailing deed, executed by the tenant in 
tail and inrolled, but in which the pro- 
tector of the settlement has refused to 
concur. With reference to the second pur- 
pose, it seems to have always bad that 
power even by the Common Law, the 
necessity of obtaining the consent of the 
judges affording a siifficient guarantie for 
the protection of the rights of the lady. 
Its modem substitute is a deed acknow- 
ledged, the acknowledgment before the 
Comrt, or a duly authorized commissioner, 
affording the like guarantie. 

FINES OIT AIIEir ATIOir. These were 
incidents of the tenure by knight service 
in capiUt and became payable to the king 
upon any alienation by his tenant, appa- 
rently as the purchase-money for liberty to 
aliene. In case such a tenant attempted 
to aliene without having first obtained in 
that manner the king's licence so to do, be 
incurred a complete forfeiture of his lands. 
Similar fines were also exacted, and still 
are exacted, upon the alienati9n of lands 
of copyhold tenure. 

See title Coftholds. 



The law ns to fire-brigades and 
firemen within the metropolis is regulated 
by the Act 28 & 29 Yictc. 90; and the 
general law as to fireworks (their manu- 
fiictnre, sale, and use) is contained in the 
Act 23 & 24 Vict. c. 139. Under the stat 
14 Geo. 3, c. 78, a person on whose premises 
a fire accidentally arises is not liable to any 
action for the injury thereby occasioned 
to others, any law, usage, or custom to the 
contrary notwithstanding. 

FIBS-BOTS. This is the same as ibi^«- 
bcie^ which title see; and see also title 
Estovers. 

FIB8T FBXms (primitim,) The first 
year's whole profits of a benefice or spi- 
ritual living. These were originally part 
of the papal usurpations over the clergy of 
this kingdom ; and as they expressed their 
willingness to contribute so much of their 
income to the head of the church, it was 
thought proper, when the papal power was 
abolishea, and the king declared head of 
the Church of England, to annex this 
revenue to the Crown, which was done by 
stat 26 Hen. 8, o. 8 (confirmed by stat 
1 Eliz. c. 4), and a new valor benefioiorum 
was then made, by which the clergy have 
since been rated. 

FI8HEET. The right or privilege of 
fishing. It is a species of common, and is 
sometimes described as common of piscary. 
Free fishery is the exclusive right of fishing 
in a public river, and is a privilege of the 
Crown. Several fishery is a right of fishing 
enjoyed by the owner of the soil of the 
river, and which he may lease or devolve 
in any other manner upon a stranger. 

FIBH BOTAL. These were the whale 
and the sturgeon, which, when thrown 
ashore, or caught near the coast, became 
the property of the king by virtue of his 
prerogative, and in recompence for his 
protecting the shore from pirates and 
robbers. 

FDdUBXS. As the name denotes, are 
things fixed or affixed to other things. 
The rule of law regarding them is that 
which is expressed in the maxim Aocessio 
eedit principalis ** the accessary goes with, 
and as part of^ the principal subject-mat- 
ter." 'i'his maxim, as applied to lands, has 
assumed in English Law the form ** Quid- 
qaid pluntatur solo, solo eedit" and in 
Koman Law the form " Omne quod inaidi- 
fieatur solo, solo eedit** The rule had its 
first application in English Law in the ease 
of buildings erected on land for agricul- 
tural purposes, whence agricultural fixtures 
so called present the operation of Uie maxim 
in its most general form. But inasmuch 
as that maxim was thought to operate, 
and undoubtedly did operate, in discourage- 
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ment of trade, there grew np a mitigatioii 
of the rule, applicable to trade fixtures as 
they were ccdled, and which mitigation 
was to this effect, that fixtures of the latter 
sort might be removed during the tenancy 
by the tenant who had put them in, but 
not after the determination of his tenancy. 
This mitigation of the rule was subse- 
quently extended,' upon the like grounds 
of utility, to ornamental fixtures so called, 
which also were permitted to be removed 
during the tenancy, but not afterwards. 

Fixtures are chattels of an amphibious 
character, being for some purposes and at 
some times interests in land and for other 
purposes, and at other times purely per- 
sonal chattels. Thus, while fixtures are 
annexed to lands or houses, they are an 
interest in land, and are rateable as land, 
and trover will not lie for their conversion 
or detention; and yet even while so an- 
nexed, they are not, M9»52e, an interest in 
land within the meaning of the 4th sect, 
of the Statute of Frauds (29 Gar. 2, c. 3). 
On the other hand, fixtures^ even while 
annexed, are purely personal chattels 
within the meaning of the Bills of Sale 
Act, 1854 (17 & 18 Vict. c. 36); and yet 
the Courts have held that where they are 
comprised in one testatum, tbgether with 
the lands or houses to which they are 
attached, they are' to be treated as part 
and parcel of the lands or houses, and 
that the Bills of Sale Act, 1854, intended 
them to be personal chattels only when 
treated in a* separate testatum by them- 
selves, and when the grantee or mortgagee 
had the power of removal and of sale: 
See Hatotrey v. BtMin, 21 W. B. 633, and 
£x parte Barday, Be Joyce, 22 W. R. 608- 
610 (reflecting on AUen v. Meux, l.e.)\ 
and see geneiully Brown on Law of Fix- 
tures, 2nd ed. 1872. 

FLOTSAX : See title Jitbam. 

ItENirS KAUTICUJC This phrase 
literally means maritime interest, which 
was commonly at a higher rate of per- 
centage than ordinary interest, in con- 
sideration of the extra risks which are 
incurred at sea. 

See also titles Bottokbt; Besfon- 

DENTIA. 

FOLK-LAVD. In Anglo-Saxon times, 
lands were divided into bois-land and folc- 
land, the former being held by writing, and 
the latter by custom merely. 

FOLK-XOTZ. This denotes an assem- 
bly of the people. It was in the nature of 
an inferior 0>urt, and an appeal lay from 
it to the superior Courts. It is supposed 
to have been the same as the shire-gemote 
in counties, and as the bnrg-gemote in 
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burghs. But it had other more general 
meanings, and denoted merely a popular 
assembly; summoned for any cause, 
whether permanent or occasional, and 
either to complain of existing misgoyem- 
ment or to renew the duty of allegiance to 
the sovereign. In these latter senses, it 
seems to have acted as that ultimate tri- 
bunal of the Commons themselves, to 
which (in the words of Austin) the House 
of Commons and the ministers are subject. 

FOBdBLE XHTBT. This is a criminal 
offence, and. consists of an entry or detainer 
made with such a number of persons or 
with such a shew of force as is calculated 
to deter the rightful owner from sending 
the persons away and resuming hia own 
possession (Milner v. Madean, 2 C. & P. 
17). The offence is something more than 
a trespass (Bex v. Smyth, 5 C. ft P. 201). 
The entry must have been unlawful, to 
come within the slat. 8 Hen. 6, c 9. 

FOBECLOemtE. This is one of the 
remedies of a mortgagee. For its opera- 
tion and effect $ee title MoBraAOB. 

FOSEIOir ATTAGHKEKT. When the 
defendant is sued in the Lord Mayor's 
Court of the City of London, it is the cus- 
tom of that City and Court to issue an 
attachment against moneys or debts in 
which the dexendant has a beneficial in- 
terest, and for which that defendant might 
at the time of the attachment have brought 
an action (Webster v. Wdjstery 31 Beav. 
3d3). It is not necessary that the debt 
for which the attachment issues should 
arise within the jurisdiction, or that the 
parties should be within the jurisdiction, 
out only that the debt attached should be 
80. A foreign attachment is no hai to an 
action for the same debt. 

FOBEIOir EHU8TMEVT. The stat. 59 
Geo. 3, c. 69, was until recently the Foreign 
Enlistment Act for England; but during 
the recent Franco-Prussian war that Act 
was repealed, and a further and more 
stringent Foreign Enlistment Act (33 & 
34 yict.c. 90) was passed, declaring illegal, 
and visiting with penalties, the following 
offences, viz. : — 

(1.) Enlisting in military or naval ser- 
vice of any foreign state at war with 
another foreign state at peace with Eng- 
land; 

(2.) Being in any manner subservient 
thereto or assisting herein ; and 

(8.) Building ships or making expedi- 
tions in aid of either belligerent. 

FOBEIGir LAWS. Are often the sug- 
g:esting occasions of changes in, or addi- 
tions to, our own laws, and in that respect 
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FOBEIOir LAW8~oofiftn«0(2. 

are called jus feeefium. But foreigpi laws 
aometimes prevail almoet proprio vigore 
within this oonntry, througn our Courts of 
Justice choosing invariably to follow them 
in certain cases. What those cases are, 
and in what caties the English Courts 
refuse to follow the foreign law and apply 
the Law of England, may be learned trom 
a study of the ** Conflict of Laws," by Mr. 
Story or Mr. Wharton, or (more con- 
veniently, perhaps) from Westlake's Priv. 
Inter. Law. And for some detailed infor- 
mation of the various laws which come in 
conflict, tee these titles in this dictionary, 
viz., Lex Loci Rbi Sit a; Lex Domicilii; 
Lek Looi Actus or Celebrationis; Lex 
Loci Situs ; Lex Loci Solutionis or Con- 
tbaotus ; and Lex Fori. 

T0BE8TALLIHG. Called also re-grat- 
ing or engrossing of the market, is an 
o£fence by the Common Law ; thus, spread- 
ing rumours, with intent to enhsoice the 
price of hops, in the hearing of hop- 
planters, to the effect that the stock is 
nearlv exhausted and that there will be a 
scarcity, is an instance of this offence. 
Some attempt was made bv the stat. 7 & 
8 Vict c. 24, to reg^ulate the offence, but 
apparently with poor effect; the statute 
was necessary, inasmuch as the Common 
Law offence extends only to the necessaries 
of life (Pettarnberdan v. Nockoorseydas, 7 
Moo. P. C. C. 239). The Index to Uie Re- 
vised Edition of the Statutes, p. 407, speaks 
of the offence of forestalling,&c.,as a&oiuA0(2 
by the last-mentioned statute, ted quatre. 

T0SE8T-LAW. This was a particular 
system or body of laws relating to the 
forests of the Crown. It is popularlv 
associated with everything that was cruel, 
— an opinion to which the frequency of 
that kind of statute called Ckirta di Foresta 
seems to give some probability. The 
officers of the forest, who were charged to 
preserve the *' vert and venison " thereof, 
were called faresterB. 

FOBFXrrUSE. By the stat 83 & S4 
Yict. 0. 23, forfeiture or escheat of lands 
on the ground of felony is abolished, but 
of course remains for any other, cause 
(gee title Escheat). The law of forfeiture 
also still applies as between landlords and 
their tenants for breaches of covenants 
contained in leases ; and with reference to 
these, not being mere informal insurances, 
neither Courts of Law nor Courts of E>]uity 
have much or any power to relieve. See 
title Penalties. 

See also title Waiyeb. 

TOBOEBT. This is a criminal offence, 
existing partly by Common Law and partly 
by statute. Forgery at Common liaw is 
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the fraudulent making or alteration of a 
writing to the prejudice of another man's 
right. Under the stat. 24 & 25 Vict o. 
98, and numerous other statutes, offences 
analogous to forgery at Common Law are 
made felonies, and are punishable as 
forgeries ; but that punishment is not now 
death (as formerly), but penal servitude 
for life, or for any term not less than five 
venrs, or imprisonment, with or without 
hard labour, and with or without solitary 
confinement, for any term not exceeding 
two years. 

T0BI8FAMILIATXD. An antiquated 
word, which signifies much the same as set 
up in the world (tee title Advancement). 
A son was said to be forisfamiliated when 
in his father's lifetime he received his part 
of the lands, and was contented therewith. 
See also title Hotchpot. 

VOBHA PATJPXRI8. A person is said 
to sue or defend an action or suit in forma 
pauperitj i.e,, in the character of a poor 
person, when, by going through certain 
forms, he is admitted by the (>)urt so to 
sue or defend, and has counsel and attor- 
neys assigned to conduct his case free of 
charge. An order of the Court is neces- 
sary, which is to be obtained upon a peti- 
tion of the party, accompanied with a cer- 
tificate of counsel. The order must be 
served on the opposite party, and only 
takes effect as from the date of such ser- 
vice (Fray v. Votdes, L. R. 3 Q. B. 214); 
but, subiect to that rule, the party may be 
admitted to sue or defend in this capacity 
at any stage of the proceedings. Moreover, 
he may appeal without making any deposit. 
Drennan v. Andrew, L. R. 1 Ch. 300. 

TOBXEDOir. This was an action in 
the nature of a writ of right. There were 
three species of the writ, viz. : — 

(1.) Formedon in the descender ; 

(2.) Formedon in the remainder ; and 

(3.) Formjed^on in the revwtion ; 
these forms of writ being applicable 
respectively in the following cases : — 

(1.) Formedon in the detoender^ where 
the tenant in tail aliened the land en- 
tailed or was disseised thereof and died, and 
the heir in tail wanted to recover the land 
against the then tenant of the freehold ; 

(2.) Formedon in the remainder, where 
the tenant for life or in tail with remainder 
to a third person in fee or in tail died 
(and, in the case of tenant in tail, without 
issue), and afterwards a stranger intruded 
upon the land and kept the remainderman 
out of possession, and the remainderman 
wanted to recover the land from the 
intruder; and 

(3.) Formedon in the reverter, where the 
tenant in tail died without issue, and the 
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reversioner wanted to recover the lands 
against the then tenant thereof. 

All these forms of this writ were abo- 
lished by the stat. 3 & 4 Will 4, o. 27. 
8/ 36, but it would be a mistake to suppose 
that the analogous remedies are abolished, 
which they are not. 

FBAVCHISS. For the electoral franchise, 
*?6 that title. But a franchise, as other- 
wise used, is an incorporeal hereditament 
or right, such as a ferry^ or a market, en- 
titling the owner of the franchise to take 
certain tolls or pecuniary payments. Some- 
times, also, it denotes an exemption from 
the ordinary jurisdiction, coupled with the 
right of exercising a jurisdiction of one's 
own : and in this last signification it is a 
royal privilege or branch of the king's pre- 
rogative, subsisting in the hands of a sub- 
ject ; e g., to be a county palatine, to have 
right to hold a Court leet, to have waifs, 
wrecks, estrays, treasure-trove, royal fish, 
forfeitures, and deodands. 3 Oru. 278, 

FSAHKALKOIGir. Is a species of 
tenure of lands granted by the owner to 
the church or to any monastic body, to 
huld to the church or monastery for ever 
free (as the name denotes) of all manner of 
services to the donor for ever, save and 
except the saying of prayers and the dis- 
tributing of charity to the poor for the 
welfare of the soul of the donor and his 
family for ever. 

FBAHKMABBIAOE. Is a species of 
tenure of lands granted by the owner to 
his son-in-law upon his marrying into the 
family, to hold to such son-in-law and the 
heirs of the marriage free (as the name 
denotes) of all manner of services to the 
donor until the fourth generation, the sole 
i-onsideration for the gift being the 
marriage itself. 

FSAUD. Its definition and the varieties 
thereof: — 

At Law, fraud has been thus variously 
defined : — 

(1.) Falsely and fraudulently warranting 
a specific article sold (Langridge v. Levy, 
2 M. & W. 519) ; the scienter is an essential 
part of the definition, and its absence dis- 
pels the fraud {Longmeid y. HoUiday, 
6 Ex. 761) ; 

(2.) Falsely and fraudulently represent- 
ing a man as a safe customer (Pasley v. 
Freeman, 3 T. R. 51), where the repre- 
sentation is intended to be acted upon, and 
is in writing under 9 Geo. 4, o. 14, s. 6 ; 

(3.) Recklessly asserting, without any 
knowledge of the matter, the existence of 
a certain state of circumstances, and in- 
ducing the plaintifi^,-in reliance thereon, 
to act upon an erroneous assumption to his 
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loss (Evans y. Edmunds^ 13 C. B. 777) 
[ted quiBritur'] ; and 

(4.) Asserting without any knowledge 
of the matter, but with a disbelief of his 
own assertion, the existence of a certain 
state of circumstances, and inducing the 
plaintiff in reliance thereon to act upon an 
erroneous assumption, to his loss. Taylor 
V. AslUon, 11 M. & W. 415. 

See i7t/ra, cases in which an action for 
fraud will lie at Law. 

In Equity, fraud has never been defined, 
the Courts fearing that new cases of fraud 
might arise, which if they should not fall 
witiiin the definition might prove to be 
irremediable; but the Courts of Equity 
have distinguished many clauses and 
varieties of frauds, namely, the follow- 
ing :— 
I. Actual Fraud, and hereunder two 
sub-varieties, namely : — 
(A.) Frauds from a regard to the 
peculiar position of the de- 
frauded person, 
(B.) Frauds without any such regard, 
but arising from conduct gene- 
rally, as being cither 
(1.) Suggestio falsi ; or, 
(2.) Suppressio veri. 
n. Constructive I* raud, and hereunder 
three sub-varieties, namely : — 
(A.) Frauds, because evasions of. the 

rules of public pohcy, 
(B.) Frauds, because violations of 

trust or of confidence reposed, 
(C.) Frauds, because of uneorjscien- 
tious nature of acts themselves, 
either 
(1.) As against the parties ; or, 
(2.) As against third persons. 
And see concrete instances of fraud in 
paragraph containing Remedies in Equity. 
Remedies in cases of Fraud. These 
remedies lie either at Law or in Equity. 

I. The remedies available at Law are the 
following : — 
(1.) An action on the case in the nature 
of a writ of deceit^ and recover- 
ing damages for the fraud ; and 
(2.) An action on the common indebi- 
tatus count for money had and 
received, and recovering the full 
amount of the debt. 
Generally speaking, the first of these 
two remedies, viz., an action to recover dam- 
ages arising from fraud, will lie in every 
ciise of fraud ; but if the plaintiff chooses to 
disaffirm the contract on the ground of fraud, 
he may then bring the second form of 
action, viz., an action on the common inde- 
bitatus count (Neate v. Harding, 6 Ex. 
349). But some act of disafiirmance must 
in every case precede the commencement 
of the latter form of action. Umith v. Uod- 

M 
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ton. 4 T. R. 211 ; 2 Sm. L. C. 119, and 
notes. 

A false warranty n'nd a mi^jroproBenta- 
tion being often (lifficnlt to distinguisli, 
it is customary in practice to join u connt 
for fraud with the count for a breach of 
warranty where it is doubtful whether a 
warranty can be proved. 

There is, however, a limit to the right 
of bringing the first action, t.e., an action 
on the case in the nature of deceit, it 
being a rule of the Common Law that 
such an action will not lie against a 
principal for the fraudulent representations 
of his agent, the principal not having 
either expressly or impliedly authorized 
the 8 gent to make the representations 
{Cornfooi v. Fowke, 6 M. & W. 358); and 
therefore an incorporated company cannot 
as such be made liable in this action for 
the false representations of its directors, 
the company not having authorized the 
directors to make the representations 
( Western Bank of Scotland v. AddiCj L. B. 
1 8. & D. 162), "the remedy (if any) being 
against the directors only. Gerhard y. 
Bates, 2 El. & Bl. 487. 

And there is also a limit to the right of 
bringing the second action, t.0., an action 
for money had and recciyed, it being a rule 
of the Common Law that such an action 
will not lie if the circumstances have so 
far changed since the date of the contract 
that the parties cannot be restored to the 
position in which they stood before or at 
the time of the contract {Clarke y. Dickson^ 
El. Bl. & £1. 148) ; and therefore a con- 
tract, although induced by iraud, cannot be 
avoided if the rights of an innocent vendee 
have in the meantime intervened. Queen 
V. Saddler's Company, 10 H. L. C. 420. 

At Law, an action to recover damages 
arising from fraud, or (upon a disaffirm- 
ance) an action on the common indebitatus 
count, will lie in the following cases : — 

(1.) Where the defendant has stated or 
represented as a matter of fact (and not of 
opinion merely) what is untrue, knowing 
it to be untrufj with intent to induce the 
plaintiff to act upon it, and has thereby 
induced the plaintiff to act upon it, to his 
loss {Padey v. Freeman, 8 T. R. 51) ; 

(2.) Where the defendant has stated 
or represented as a matter of fact (and not 
of opinion merely) what is untrue, without 
knowing whether it is false or true, but 
not believing it to be true, with intent to 
induce the plaintiff to act upon it, and 
has thereby induced the plaintiff to act 
upon it, to his loss {Taylor v. Ashton, 
IIM. & W.401); 

(3.) Where the defendant has stated 
or represented as a matter of fact (and not 
of opinion merely) what is untrue, knowing 
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it to be untrue, bttt. from defect of memory 
believing at the time that it is true, with 
intent to induce tiie plaintiff to act upon 
it, and has thereby inauced the plaintiff to 
act upon it, to his loss (JSlim y. Crouoher, 2 
Giff. 37); 

(4.) Where, semhle, the defendant haa 
stated or represented as a matter of opinion 
merely what is untrue, not beiievina it to 
be true^ with intent to induce the plaintiff 
to act upon it, and has thereby induced 
the plaintiff to act upon it, to his loss ; 

(5.) Where the defendant has fraudu- 
lently concealed from the plaintiff some 
defect wliich it was his duty (either 
generally, or by reason of the special cii^ 
cumstances of the transaction) to disclose, 
with intent to induce the plaintiff to act 
upon the assumption of the absence of 
such defect, and has thereby induced the 
plaintiff to act upon that assumption, to 
his loss (JSorsfaU y. Thomas, 1 H. & C. 
90) ; and 

^6.) Where the defendant has falsely 
and fraudulently warranted a specific 
article sold (Langridge y. Levy, 2 M & W. 
519) ; in which latter case (waiving the 
fraud) an action would lie for breach of 
warranty. 

But such action ^ill not lie at Law in 
the following cases : — 

(1.) Where the defendant has stilted or 
represented as a matter of fuct (and not of 
opinion merely) what is untrue, knowing it 
to be untrue, but witliout intent to induce 
the plaintiff to a>ct upon it, although the 
plaintiff may have been induced thereby 
to act upon it, to his loss (Way y. Hearn, 
13 C. B. (N.S) 292) ; 

(2.) Where the defendant has stated or 
represented as a matter of fact (and not of 
opinion merely) what is untrue, without 
Iniowing whether it is false or true, but 
believing it to be true, and not being under 
any duty to know the contrary, with intent 
to induce the plaintiff to act upon it, and 
has thereby induced the plaintiff to act 
upon it, to his loss {Evans y. Collins, 
5 Q. B. 804 ; see also title Fraud, Leqal 
WITHOUT Moral Frai d) ; 

(3.) Where the defendant lias stated 
or represented as matter of opinion merely 
what is untrue, beiievina it to be tru>e, with 
intent to induce the plaintiff to act upon 
it, and has thereby induced the plaintiff to 
act upon it, to his loss. This is an appli- 
cation of the maxim, Caveat Emptor ; and 

(4.) Where the defendant has fraudu- 
lently concealed from the plaintiff some 
defect, which it was not the duty of the 
defendant Neither generally, or by reason of 
the special circmnstances of the trans- 
action) to disclose, but on the contrary the 
duty of the plaintiff to discover, with 
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iDtent to induce the plaintiff to act upon 
the assumption of the absence of such de- 
fect, and has thereby induced the plaintiff 
to act upon that aasumption, to hijs loss. 
This ia another application of the maxim 
Caveai Emptor. 

As to pleadina fraud at Law, the defence 
must be specially pleaded, althoas^h it is 
generally sufficient for the defendant to 
allege that he was induced to make the 
alleged contract by the fraud of the plain- 
tiff. Where fraud is pleaded with particu- 
larity, no other fraud can be proved than 
that which is averred (Tuck y. Tocke, 9 B. 
& C. 437). Sometimes the Court orders 
particulars of the fraud to be delivered. 
Mar$haU v. Emperor Life Aawrance So- 
ciety, L. B. 1 Q. B. 35. 

II. The remedies available in Equity 
are the following : — 

(1.) The Rescission of the Contract, and 
hereunder, — 
(a.) The cancellation and delivery up 

of executory agreements ; 
(b.) Tbe setting aside of executed 
agreements ; 

(2.) The specific performance of the con- 
tract with or without compensa- 
tion; 

(3.) An injunction from profiting by 
the fraud ; and ' 

(4.) A declaration making the defraud- 
ing party a trustee for th^ party 
defrauded. 

Every such remedy is available by bill, 
and by bill only. The bill must not rest 
upon a mere general allegation of fraud, 
but must state in a particular manner the 
details of the transaction which is im- 
pugned as fraudulent, in order that the 
Court may infer from that statement whe- 
ther there was or not any fraud in the trans- 
action. GUbeH V. LewiSy \ De G. J. & S. 88. 

(A.) Where the remedy sought is the bb- 
8CIB8ION OF THE CONTRACT, whether that be 
for the cancellation and delivery up of exe- 
cutory or for the setting aside of executed 
agreements, the following are the general 
requisites to the success of the suit : — 

(1.) That the party against whom relief 
is sought can be remitted to his former 
position, the interests of third parties with- 
out notice of the fraud not having mean- 
while intervened ; 

(2.) That the contract may be rescinded 
in toto, unless indeed it be severable in its 
nature, in which latter case the rescission 
of the fraudulent portion of it may, subject 
to the first requisite, be obtained {Maturin 
V. Tredennick, 12 W. R. 740) ; and 

(3.) That the party to the contract is 
either himself the person who committed 
the fraud or is a privy of such p^son. 
Pulsford V. Richards, 17 Beav. 95. 
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The remedy by rescission is available in 
the cases of the following general character, 
e.^., where a brother or other penon gives 
the intended wife a sum of money to swell 
her fortune, taking a bond for the repay- 
ment of tbe sum. Gals v. Lindo, 1 venu 
475 ; and see the very similar case of 
Turton v. Benmm, 1 P. Wms. 496. 

The terms upon which a transaction is 
rescinded are in general upon the plaintiff 
doing equity. Thus, fraudulent instru- 
ments are commonly set aside on repayment 
by the plaintiff of the actual consideration 
given, with interest thereou at a reasonable 
rate ; or they are directed to stand as a 
security for the moneys actually advanced 
with the like interest, or for what upon 
taking the accounts shall be ascertained 
to be really due. And where the transac- 
tion affects real estate, it is usual to direct 
a reconveyance thereof upon repayment of 
the purchase-moneys and all sums laid out 
in improvements and repairs of a p<'rma- 
nent and substantial nature by which the 
present value is improved, with interest 
thereon from the respective times of the 
actual disbursements, the party in posses- 
sion accounting on his part for deteriora- 
tions and for the rents received and profits 
made in the meantime out of tiie estate. 
But eeatuia ^ue trtut in respect of the 
frauds of their trustees, and principals in 
respect of the frauds of their agents, stand 
upon more favourable terms, bemg entitled 
at their option to hold the defrauding per- 
son to his fraud if that is more beneficial to 
them, and at the same time to take the profits 
he hskB made by the fraud, or at their option 
to have the property re-conveyed, and inte- 
rest paid at the rate of 5 per cent, instead 
of 4 per cent., which is the usual rate in 
other cases. In the case of two or more 
co-partners, where one of them has been 
induced by fraud to enter into the partner- 
ship, the terms of rescission are that his 
co-partner or co-partners repay him what- 
ever he has paid, with interost thereon, 
and indemnify him against all liabilities 
incurred by him through having become 
and been a partner, he on his part account- 
ing for what profits he has received out of 
the partnership. Where a man has been 
fraudulently induced to take shares in a 
company, he is entitled to recover his 
money and to have tils name removed from 
the, register, he accounting to the company 
for any dividends or other profits in the 
meantime received by him. 

CB.) Where the remedy sought Is the spk- 

OIFIC FEBFORMAirCE OF THE CONTRACT with 

or without compensation, the following are 
tiie general requisites to the success of the 
siiit : — 
(1.) That the actual subject-matter of 
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the contract is in subfltance that which it 
was misrepresented as bein^. and thnt the 
difierenco accordingly admits of compen- 
sation ; 

(2.) That the party who made the mis- 
rcpreeontation, being plaintiff, oiTers to prive 
compensation for the variance, or beinp^ 
defendant, is discharged by the plaintiff 
from giving such compensation (see Seton 
V. Blade. 7 Ves. 265 : 2 Wh. & Tud. L. C. 
4G8 : and Tottmshend v. Stangroom, 6 Ves. 
328); and 

(8.) That the plaintiff is himself inno- 
cent in respect of the fraud or misrepresen- 
tation. 

This remedy is available in the following 
cases, and, either 
(1.) Against one who is a party to the 

contract; or, 
(2.) Against one who is not a party to 

the contract. 
(1.) Against one who is a party to the 
contract : — 
(a.) Wliere, although the property is 
inoorrectly described, yet the in- 
accuracy was known to the defen- 
dant at the time, or he inspected 
the property before making the 
purchase and relied upon his 
own judgment (Dyer v. Hargrave, 
■ 10 Ves. 505) ; 
(6.) Where the vendor invited further 
investigation on the part of the 
purchaser, and gave him every 
facility for the same ; 
(c.) Where the misrepresentations are 

matters of opinion merely ; 
(d.) Where the property is subject to 
incumbrances concealed from the 
purchaser, and the vendor can by 
paying off these make good his 
assertion that the property is 
unincumbered ; and 
(e.) Where the property is subject to 
some small rent not disclosed at 
the time of the contract, and the 
vendor may satisfy or provide 
for the same by some deduction 
from the purchase-money, or by 
some commutation payment. 
(2.) Against one who is not a party to 
the contract : — 
(a.) Where a person makes a false 
representation of the value of pro- 
perty which isagreed to be charged 
in favour of anotlier person as 
security for a loon to some third 
person (InqramY. Thorpe^ 7 Hare, 
67; also burrotoes v. Lock, 10 
Ves. 470 ; Cleland y. Leech, 5 Ir. 
Ch.478); and 
(b.) Where the father of an intended 
wife promises to her intended 
husband to leave her a sum of 
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money by his will, and the mar- 
riage ooutntct follows upon the 
faith of such promise. Bark- 
worth T. Youn^, 4 Drew. 1; and 
see the very similar case oCHutUm 
▼. Rossiter, 7 De G. M. & G. 9 
(executor). 
It follows that specific performance is 
excluded in all cases not presenting the 
three general requisites enumerated above, 
and more especially where the property is 
substantially different to what it was re- 
presented as bein<j:, e.g., if it is freehold 
instead of copyhold, or leasehold instead of 
freehold, and vice verad, or if it is an 
underlease and not an original lease, or 
vice vemd. and so forth. 

(C.) When an injunction is the remedy 
sought, that remedy is in general available 
in the following cases : — 

(1.) Where a creditor of the intended 
husband represents to the father or other 
relation t» loco parentis of the intended 
wife that the husband is not indebted to 
him. Neville v. WUkinBon, 1 Bro. C. C. 
543. 

(2.) Where a brother or other person 
gives the intended wife a sum of money to 
swell her fortune, taking a bond for the 
repayment of the sum. Gale v. Lindo, 
1 Vem. 475 ; Turion v. Benxm, 1 P. Wms. 
496. 

(3.) Where proceedings are taken at law 
upon an instrument which is vitiated by 
fraud, although the defence of fraud <nay 
be good at law. FemyJiough v. Leader^ 
15 L. J. (Ch.) 458. 

(4.) Where the defrauding party threat- 
ens to part with or transfer property which 
he has fraudulently obtained, eg., by 
paying over moneys, negotiating securities, 
and such like. 

(5.) Where the fraud consists in the 
piracy of a trade-mark. 

(6.) Where a right of prospect was the 
inducement upon which a person took a 
lease, and the lessor thre^itens to destroy 
the right by buildings opposite. Piggoit v. 
Stratton, John. 359. 

(7.) Where a retiring trader who has 
sold the goodwill of his business, upon the 
express or even implied understanding not 
to set up the same business next door, and 
he nevertheless proceeds to do so. 

(D.) Where the remedy sought is a de- 
OLABATiON that the defrauding person is a 
TRUSTEE for the defrauded person, that 
remedy is available in the following 
cases: 
(1.) In the case of moneys which have 

been fraudulently appropriated ; 
(2.) In the case of judgments or decrees 

fraudulently obtained. 
It is clear that a Court of Equity cannot 
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set aside the judgment of a Court of Com- 
mon Law ; but it may de(*ree the successful 
party who is successful through a fraud to 
reoonvey or hold in trust for the party 
thereby defrauded any property or profit 
lie may have acquired as the fruits of or 
under the judgment. Bamesby v. Powell, 
I Ves. 120, 285 ; Allen v. Macpherson, 1 Ph. 
145 : 1 H. L, C. 213. 

In pleadings in Equity the fraud must be 
specilically alleged in the bill; and evi- 
dence is admissible to prove the case therein 
stated, and that case only. In case the 
fraud nhould not be proved, but a case for 
some relief be made, the bill may pray for 
such alternative relief. One bill may be 
brought against a single principal in re- 
spect of two totally diutinct frauds com- 
mitted by his two agents. WaUham v. 
Stainton, 1 Do G. J. & S. 678. 

In the case of the defence of purchase for 
value without notice of the fraud, that de- 
fence must be pleaded specially ; but it is 
sufficient to deny the notice generally, 
unless particular facts are alleged as evi- 
dence of the notice, in which latter wise, in 
addition to the plea, an answer denying the 
facts as specially and particularly as they 
are charged in the bill must accompany the 
plea {Pennington v. Beechey, 2 Sim & Stu. 
282). And in every case of an answer 
being put in alone, the answer must be 
f^ll, and it mnst also expressly set up the 
defence of purchase for value without 
notice, if that is a defence intended to be 
relied on. 

Sometimes Law has jurisdiction incases 
of fraud where Equity has none. Thus, 
(I.) Equity will not rescind a contract, 
where the parties to it cannot be restored to 
their respective original positions; and 
Law is, in that case, the only forum for re- 
dress {Great Luxembourg By. Co. v. 
Magnay, 25 Beav. 587). And again, (2.), 
where the party to the contract is neither 
the person who committed the fraud nor a 
privy of such person, the party defrauded 
can have no rescission of the contract in 
Equity ; and unless therefore the misrepre- 
sentation may be made good, he must seek 
redress at Law against the pei-son guilty of 
the fraud ; whence, for the fraudulent re- 
presentations of the directors of a company, 
not being representations authorized by the 
company, the redress is at Law (BrochweWa 
Case, 4 Drew. 205). Again, (3), where a 
person has given a general representation 
of the character or credit of another, which 
is fraudulent, the person injured thereby, 
from his reliance thereon, ctin have no re- 
dress in Equity, but must proceed at LiiW 
in an action for damages. Whiimore v. 
Mackeson, IG Beav. 128. 
On the other hand, Equity has some- 



7JlAJn>— continued, 

times jurisdiction where Law has none. For, 
in general, Courts of Equity act upon much 
slighter evidence of fraud than C<jurts of 
Law do, inferring it, where^ts at Law it 
must be proved, e.g., from the condition of 
the injured parties in the cases of iraud 
enumerated above. And in the great 
majority of cases, although there is a re- 
medy at Law, yet the remedy in Equity is 
concurrent, and it is therefore optional for 
the plaintiff to sue in either jurisdiction, 
according as he finds the remedy either 
more convenient or more adequate ; thus in 
Colt V. WooUaston (2 P. Wms., 154), a bUl 
for the mere recovery of moneys was held 
not demurrable, and that case has been 
often followed since; and in Barry v. 
Crosskey (2 J. & H. 30), a bill in Equity was 
more convenient, as avoiding a multiplicity 
of actions. 

FSATID. LEGAL, APABT FROM If OSAL 
FSAUD. The question has been raised 
whether legal fraud, unaccompaned by 
moral fraud, is actionable. This question 
only amounts to this, whether a false repre- 
sentation made without knowledge tliat it 
is false, and without any dishonest inti n- 
tion, should muke the person (who has 
made it) liable in damages. The que^tion 
is rendered more complex where the fraud 
occurs under the following cireumstances : 
A. employs B. as his agent to sell a house. 
G. goes to the agent, intending to buy the 
house, and asks B. whether there is any- 
thing objectionable about the house or tUe 
neighbourhood. B. answers— no, and hon- 
estly believes there is nothmg objection- 
able, but A., his principal, knows that the 
next house has a bad reputation. 0. 
thereupon sues A. for the false representa- 
tion of B., his agent :— Held, that A. was 
not liable, as he did not give B. any 
instructions to make the misrepresentation. 
Com/oot V. Foicke, 6 M. & W. 358. 

TRAUDS, STATUTE OF. This is the 
famous stat. 29 Car. 2, c. 3, which applies 
as well to Beal Property as to Equity and 
to Common Law. 

I. As applying to Real Property. It 
enacts that all leases, &c., of lands made 
without writing signed by the parties or 
their agents lawfully authorized in writing, 
shall have the force of leases, &c., at will 
only (s. 1) ; except, nevertheless, leases not 
exceeding three years from the making 
thereof which reserve two-third parts at 
the least of the full improved value of the 
lands demised (s. 2); and that no lease, 
&c., of lands (not being copyholds) shall bo 
assigned, &c., or surrendered, unless it be 
by writing, signed by the party assigning, 
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&o. or Btinenderin^, or hia agent lawfully 
authorized in writing, except, nevertheless 
aasignmentB, Ao, and surrenders by act 
and operation of law (s. 3). 

n. As applying to Equity. It enacts 
that all declarations or creations of trusts 
of lands shall be in writing signed by the 
party declaring or czeating the same (s. 7) ; 
except, nevertheless, trusts arising or re- 
Bulting by the implication or construction 
of law, or transferred or distinguished by 
act or operation of law (s. 8); that all 
grants and assignments of trusts shall be 
in writing signed by the party granting 
or assigning tho same (s. 9); and that the 
sheriff mav take upon an execution for the 
debts of the ceitui que trutt all lands of 
which any one is seised or possessed in 
trust for him at the time of execution 
sued in like manner as tiie sheriff might 
or could have done if the cettui que trust 
had been himself seised thereof at that 
time ; also, that such lands being fee sim- 
ple lands dcdcending to the heir of the 
eedui que trust shall be deemed assets by 
descent for payment of such debts, in like 
manner as they would have been if the 
estate had been legal (s. 10). 

III. As applying to Common Law. It 
enacts that no action shall be brought, — 

(1.) Whereby to charge any executor or 
administrator upon anv special promise to 
answer damages out of his own estate ; or 

(2.) Whereby to charge the defendant 
upon any special promise to answer for the 
debt, default, or miscarriage of another 
person; or 

(3.) Whereby to charge any person upon 
any agreement made upon consideration of 
marriage; or 

(4.) Whereby to charge any person upon 
any contract or sale of lauds or any interest 
in or concerning them ; or 

(5.) Whereby to charge any person upon 
any agreement that is not to be performed 
within the space of one year from the 
making thereof — 

Unless the agreement or some memoran- 
dum or note thereof is in writing and 
si^ed by the party to be charged there- 
with, or his agent lawfully authorized 
(8.4); 

And it further enacts, that no contract 
for the sale of any goods for the price of 
£10 or upwards shall be allowed to be 
good; unless 

(1 .) The buyer shall accept part of the 
goods so sold and actually receive the 
same; or 

(2.) Give something in earnest to bind 
the bargain, or in part payment ; or 

(S.) Some note or memorandum in writ- 
ing oi the said bargain be made and signed 
by the parties to be charged by such con- | 
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tract or their agents lawfully authorized 
(8. 17) ; 

And it farther enacts that [judgments 
against lands shall bind the lands as 
against purchasers only from the day of 
signing judgment; and that] judgments 
against goods shall bind the property of 
the goods only from the day that the writ 
of execution thereon is delivered to the 
sheriff to be executed (ss. 14, 15). 



FRAUDXnXHT GUTB. Gifts, whether 
of lands or of personal estate, which are 
fraudulent, are so either (a.) By the Com- 
mon Law; or (b.) By the Statute Law; 
and where they are fmuduleut by Statute 
Law, they are so, either (aa,) Under the 
Statutes of Elizabeth against Fraud (13 
Eliz. c. 5, and 27 Eliz. c. 4) ; or (lib.) Under 
the Bills of Sale Act, 1854, and the 
amending Acts ; or (oe.) Under the Bank- 
ruptcy Act, 18(i9. 

(A.) By tlie Common Law; — The cri- 
terion of fraud at the Common Law is not 
single but complex, its chief element being, 
however, the debtor's continuance in posses- 
sion of tlie goods after the gift thereof. 
Edioards v. Harben, 2 T. R. 587. 

(B.) Under the Statutes of Elizabeth :— 
By the Act 13 Eliz., c 5, aU gifts inter 
vivosj whether of lands or of goods, con- 
trived of fraud to the end of delaying 
creditors and others of their lawful actions, 
suits, debts, or dues, are declared to be void, 
but only as against the creditor who is de- 
layed thereby, his heirs, executors, admi- 
nistrators, and assigns ; and by the Act 27 
Eliz. c. 4, all gifts inter vivos of lands 
made of purpose to defraud or deceive sub- 
sequent purchasers thereof (s. 1), and all 
such gifts made revocable at the will of the 
maker thereof (s. 4), are declared to be 
void, but only as against the subsequent 
purchaser thereof, his heirs, executors, ad- 
ministrators, and assigns, and other persons 
lawfully claiming under him or them. 
And by s. 2, of the former Act and s. 2 of 
the latter Act, a penalty is inflicted upon 
the parties and privies to the fraud. 
Poulton V. Wiseman, Nov, 105. 

In the construction of the two statutes 
it has been held that in raising a case of 
f^aud to upset the gift, the fraud against 
creditors under the 13 Eliz. c. 5, must be 
proved to have existed and been complete 
at the date of the gift (Stone v. Grubham, 
2 Bulst. 225), but that the fraud agtdnst 
purchasers under the 27 Eliz. c. 4, is only 
complete as from the date of the subsequent 
sale, from the mere fact of which having 
been afterwards made the fraud is conclu- 
sively inferred. Townshend v. Windham, 
2 Yes. Sen. 1. 
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And in consequence of this distinction 
the following points have been establLihed : 

I. Under the 13 £liz. c. 5 : — 

(1.) There must at the date of the gift 
have been creditors in existence, or, in other 
words, the maker of the gift must at that 
time have been indebted, which means 
embarrcLned^TowTMend v. Wedacott, 2 Beav. 
340). If, therefore, the maker was not in- 
debted at the date of the gift the gift is 
good (Htmghton v. Tate, 3 Y. & J. 48G) ; as 
it also is, even where he is indebted at that 
date, provided he be' not also then embar- 
rassed, but have ample (Skarf v. Soulby, 
1 Mac. &, G. 364), or even less than ample 
(Holmes v. Penny, 3 K. & J. 90), means of 
then clearing off his indebtedne:j8 ; but 
the maker's ignorance of his embarrass- 
ment will not make the gift a valid one 
{Christy v. Courtenay^ 13 Beav. 96), the 
objective fraud and not the subjective inno- 
cence being the criterion looked at {Spirett 
V. Wiilawa, 34 L, J. (Ch.) 365). in this 
country at tl)e least, although the subjective 
innocence ia regarded in America {Hinders 
Lessee v. LonguortJi, 11 Wlieaton, 199). 
Any contrivance to get rid of the creditors 
existing at the date of the gift, otherwise 
than by a hand fide payment of their debts, 
€.o., a contrivance to substitute fresh cre- 
ditors in their places, paying the former 
with the moneys of the latter, will not 
succeed {Richardson v. Smallwoodj Jac. 
552) ; but the substituted creditors will be 
allowed to stand in tlie places of the former 
creditors for the purpose of defeating the 
gift {Freeman v. Pope, L, R. 9 Eq. 206); 
for generally when there is a fraudulent 
intent the proof of indebtedness at the date 
of the gift is not material {Graham v. Fur- 
her, 14 0. B. 410), and the word otherB in 
the statute following the word creditors, 
has been considered as referring to sub- 
sequent creditors as distinguislicd from 
creditors already in existence. Taylor v. 
Jones, 2 Atk. 600 ; and see also Barling 
V. BUhwp, 29 Beav. 417. 

(2.) The subjective innocence of the 
person to whom or in whose favour the 
fraudulent gift is made will not render it 
good {Partndge v. 8opp, 2 Amb. 596), but 
will save him from being placed in a worse 
position {Tarleton v. LiddeU, 17 Q. B. 390) 
in consequence of the fraud : and if he or 
any person for him should have given 
value, the gift will be valid {Coves v. 
Middletfm, 2 Madd. 410 ; Holmes v. Penny, 
8 K. & J. 90), as it will also be in favour 
of a purchaser under him. Doe v. Mariyn, 
1 B. & P. 332. 

(3.) The cieditors intended by the sta- 
tute are general creditors {George v. Mil- 
hanke, 9 Ves. 190), not mortgage creditors 
{Stephens v. Olive, 2 Bro. 0. C. 90), unless 
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as to the unpaid surplus after realising 
their securities {Harman y. Richards, 10 
Hare, 81), or nnlesB, semble, as to the whole 
amount of the debt when they abandon 
their securities {Lister v. Turner, 5 Hare, 
281). A voluntary creditor may sue 
{Markwdl v. MarkweUf 34 Beav. 12), pro- 
vided he have a legal debt vested in him. 
SeweU V. Moxey, 2 Sim. (N. S.) 189, and 
Judicature Act, 1873. 
n. Under the 27 Eliz. c. 4 :— 
(1.) The statute extending only to lands, 
a fraudulent settlement of goods is not void 
under it {Jones v. Oroiuchsr, 1 8. & S. 315). 
All voluntary conveyances of lands are 
fraudulent imder it, not as being voluntary 
merely, but as being conclusively fraudu- 
lent {Doe V. Routledge, 2 Gowp. 705; 
Perry Berrick v. Aitwood, 2 De G. & J. 
21). If the subsequent purchase is merely 
a contrivance to get rid of the voluntary 
deed, that makes no difference under the 
statute, as neither does mala fides in the 
subsequent purchasers {Doe v. Manningt ^ 
East, 59), at least in this country, although 
the rule is otherwise in America (2 N. 
York Rev. Stat. n. 134). A mortgagee is 
a purchaser witnin the meaning of the 
statute {Rand v. Cartwright, 1 Ch. Ca. 59), 
but a judgment-creditor is not {Beavan v. 
Oxford {Earl of), 6 De G. M. & G. 492). And 
it dues not matter that the voluntary gift 
is to a charity being private {Hinton v. 
Tbye, 1 Atk. 465), or, aemble, being public. 
43 Eliz. c. 4 ; Trye y. Corporation of GUm- 
cester, 14 Beav. 173. 

(2.) The purchase-money, as sucK, is not 
liable to be appropriated by the volimteers 
in specific recompense for the avoidance of 
the gift to them {Daking v. Whimper, 26 
Beav. 568), but as forming part of the 
general moneys belonging to the maker of 
the gift, it is liable to recompense them in 
certain ways {Hales v. Cox, 1 N. R. 344 ; 
Dolphin V. Aylward, L. R. 4 H. L. 486). 
Moreover, the voluntary deed is only void 
80 far as the validity of the subsequent 
purchase or mortgage requires. Rand v. 
Cartwright, 1 Ch. Ca. 69. 

(3.) The subsequent purchase which is to 
avoid the voluntary deed must be made from 
the vendor personally {Richards v. Lewis, 
20 L. J. (O.P.) 177), not from his devisee 
{Doe V. Rusham, 17 Q. B. 724), nor from his 
heir-at-law. Lewis v. Rees, 3 K. & J. 132. 
(C.) Under the Bills of Sale Act, 1854.— 
By the Act 17 & 18 Vict. o. 36, every bill 
of sale of personal chattels made on or 
after the 10th of July, 1854, whereby, 
whether the same be absolute or condi- 
tional, the grantee or holder thereof sh:ill 
have power, either with notice or witiiout 
notice, and either as from, or at any future 
time after, the execution of the bill of sale, 
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to seize or take poew^ssion of any property 
c(impriscd in suoh bill, is as against all 
asHignces in bankruptcy, general assignees, 
and execution creditors void to all intents 
and purposes to the extent of such part of 
the property therein comprised as consists 
of personal ohuttels being in the posses- 
sion or apjwrent possession of the maker of 
the bill of sale at or after the date of the 
bankruptcy, general assignment, or execu- 
iion (as the cadc may be), and after twenty- 
<tne days from such date, unless the follow- 
ing requisites have beou complied with, 
namely, 

(1.) The bill of sale (including the sche- 
dule then to, if any), or a true copy thereof, 
is to be filed with the docquets and judg- 
ments clerk in the Court of Queen's 6ench 
within twenty-one days from the execution 
of the bill of sale; 

(2.) An affidavit (a) of the time of 
making tlie bill of sale, (&) of the rcisidence 
and occupation of the maker tliereof, and 
(c) of the residence and occupation of the 
witnesses attesting the bill, is at the same 
time with filing the bill of sale {GrindeU 
V. Brendon, 6 C. B. (N.S.) G98), and within 
twenty-one days from the execution thereof, 
to be filed in like manner as the bill of sale 
itself. 

And by the interpretation clause a bill 
of sale means or includes assignments and 
all other assurances of personal chattels ; 
also, licenses, or other authorities, to take 
possession of personal chattels, as security 
for a debt. Sloreover, the phrase ** per- 
sonal chattels'' means or includes goods, 
furniture, and fixtures, meaning tenants' 
fixtures. 

By the Bills of Sale Act, 1866 (29 & 30 
Vict, a 96), amending the Bills of Sale Act, 
1845, every such bill of sale as afores*ud 
must be re-registered every five years ; such 
re-registration being made by the Master 
upon the applicant filing an affidavit in 
the Master's office in the fonn given in 
Schedule B of the Act of 1866. 

Under these AcV a bill of sale which 
would be void Im itself is not made valid 
by registration {Re Daniel, Ex parte Ashhy, 
25 L. T. 188). But assuming that the bill 
of sale is good in itself, then the assignee 
has twenty-one days during which he may 
neglect registration (^Banhuiy v, Whit^.^ 2 
H. & C. 300) ; and if ho takes possession 
during these twenty-one days he obtains a 
valid pojisession which- dispenses with the 
necessity for registration altogether {Mar- 
ples V. Jfariky, 30 L. J. (Q.B.) 02). The 
twenty-one days are reckoned exclusively 
of the day of the execution of the bill of 
hale. WiUiarm v. BurrjeM, 12 Ad. & E. 635. 

If the first registration is informal and 
is invalid, the bill of sale may be taken off 
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the file and then put on again, and a prnp^T 
registration of it made, provided the ilr»t 
twentv-one dava have not elapsed. Jn re 
Wright, 27 L. T. 192. . 

An unregistered bill of sale, being good 
in itiself, is of course good against the 
maker of it ; it is also good against a sub- 
sequent registered bill of sale (3faugAam t. 
Sharpe, 17 0. B. (N.S.) 443). Where suc- 
cessive bills of sale are given within cyery 
successive period of twenty-one days, there, 
if a fraud is inferable, the attempt to cvado 
the statute {&\\&(EzparteFoxleytReNur^e^ 
L. R. 3 Ch. 516) ; but if no fraud is infer- 
able, the evasion succeeds. Ex parte 
Harris, Re PulHng, L. R. 8 Ch. 48. 

Mere registration will not make a bill of 
sale valid in case of the subsequent bank- 
ruptcy of the maker, unless possession ia 
taken before the act of bankruptcy on 
which the adjudication is founded (^ad^er 
v. Shaw, 29 L. J. (Q.B.) 73; Stansjield v. 
Cubitt, 27 L. J. (Ch.) 266) ; and conversely, 
the neglect of registration in such a case 
will make the bill invalid, although other- 
wise it would have Seen good. Ashton ▼. 
Blaclcshaw, L. R. 9 Eq. 510. 

The Bills of Sale Act expressly exempts 
marriage settlements from its provisions; 
but this exemption extends only to ante- 
nuptial and not also to post-nuptial settle- 
ments. Asldon V. Bhicicshaw, supra. 

In the case of a mortgage of land or a 
messuage with the fixtures, the Courts used 
to take this distinction — 

(a.) That if the fixtures pass with the 
land or messuage under the words of grant 
(in the case of freeholds, Mather v. Fra.ser, 
2 K. & J. 536), or of demise or assignment 
(in the case of leaseholds, Boyd v. Shor- 
rock, L. R. 5 Eq. 72), then the mortgage 
deed, being only secondarily and not pri- 
marily a bill of sale, requires no registra- 
tion, even as to the fixtures being tenant's 
fixtures comprised therein ; 

But (6.) That if the fixtures did not pass 
with the land or messuage under the words 
of grant (in the case of freeholds) or of de- 
mise or assignment (in the case of lease- 
holds), then the mortgage deed, being pri- 
marily and not secondarily merely a bill of 
sale as to the fixtures being tenant's fix- 
tures comprised therein, required legistra- 
tion as to such fixtures. Begbie v. Fe7i~ 
wick, 19 W. R. 402 ; Ilawtrey v. BuUin, 
21 W. R. 6.S3 ; L. R. 8 Q. B. 290. 

But this distinction has unfortunately 
been exploded. Ex parte DagliHi, In re 
Wilde, 21 W. R. 893.* 

(D.) Under the Bankruptcy Act, 1869.— 



• The distinction Is partially n-Rtoird in J-^t paiU 
Barclay, Be Joyce, L. R. 9 Cli. App. 676 ; 22 W. U. 
608-610. 
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By fi. 6 of this Act, a fraudulent convey- 
itiice, gift, delivery, or transfer by a debtor 
of hiii property, or of any part thereof, is 
made an act of bankruptcy, upon which he 
may be adjudicated a bankrupt within ^z 
months thereafter. By b. 15 of tho Act, 
all goods and chattels being at the date of 
such act of bankruptcy in the possession, 
order, orMisposition of the bankrupt, being 
a trader, by the consent and permission of 
the true owner, of which goods and chat- 
tels the bankrupt is reputed owner, or 
has acted as owner thereof, vest in the 
trustee in bankruptcy \x\yoii the adjudica- 
lion in bankruptcy. By s. 87 of the Act, 
the proceeds of the goods of a trader which 
have been taken in execution in respect of 
a judgment for a sum exceeding £50 and 
sold, are to bo retained in the hands of the 
selling sheriff or bailiff for a period of four- 
teen days, and upon notice within these 
days of a bankruptcy petition having been 
presented against such trader, are to vest 
(less the sheriff*s or bailiff's expenses) in 
the trustee in the bankruptcy. By s. 91 
of the Act, ante-niiptial settlements remain 
aa under the Common Law, and post-nup- 
tial settlements of property coming to tiie 
wife, or to her husband (being a trader) in 
her right during the coverture, are ex- 
pressly exempted from the operation of the 
Act, but all other post-nuptial settlements, 
being voluntary, made by traders on their 
wives and families are prima facie fraudu- 
lent in tho case of a subsequent bank- 
ruptcy, subject to this distinction^ yiz. 

(I.) If the settlement is made within 
two years of the bankruptcy, it is ipw facto 
fraudulent and invalid ; ' 

(2.) K the settlement is made within ten 
years, but outside of two years, of the 
bankruptcy, it is primd facie fraudulent 
and is invalid, until proof of the abseuce 
of fraud is adduced ; and apparently 

(3.) If the settlement is made outside of 
ten years of the bankruptcy, it is left to the 
Common Law, and the primd facie pre- 
sumption of fraud is excluded. 

Also, by 8. 92 of the Act, any convey- 
ance or charge made within three mouths 
of his bankruptcy by a debtor unable to 
pay his debts with the intent to favour a 
particular creditor, is fraudulent and void. 

But subject to the aforesaid provisions, 
the 95th section of the Act enacts, that the 
following traiu'actions being in good faith 
and for value shall be valid notwithstand- 
ing any prior act of bankruptcy, viz. — 

(1.) Any contract regarding, or convey- 
ance of, property made by the bankrupt m 
g^ood faith and for value before the date of 
the order of adjudication, with or to a person 
not having notice of any act of banki-uptcy ; 

(2.) Any execution executed in good 
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faith against the debtor's land by seizure, 
or against the debtor's goods by seizure 
«and sale before the date of the order of ad- 
judication on behalf of a creditor not having 
notice (in the case of lands) before tho 
seizure and (in the case of goods) before 
the seizure and sale of any prior act of 
bankruptcy. Ex parte ViUars, In re 
Sogers, L. B. 9 Ch. App. 482. 

FBEEBENCH. A name by which the 
dower of widows is known in the case of 
copyhold lands. It is subject to muny 
varying customs, but extends usuallv to 
one-third of the lands of which her hus- 
band at his death was possessed. 

FBEEHOLD. A freehold is the holding 
of a freeman; and as no freeman could 
originally receive more, or would originally 
accept less, than an estate for his own life, 
therefore the original freehold was a life 
estate. And although, at the present day, 
as Indeed from a very early period, freehold 
estates of larger quantity than for life are^ 
numerous enough, yet the original quality 
of the freehold is still expre««ed in tho 
customiiry definition of that term which iq, 
as commonly expressecl, the following: — An 
estate of freehold is any estate of uncertain 
duration which may possibly last for the 
life of the tenant at the least. Whence 
an estate granted to a widow during her 
widowhood is an estate of freehold. 

FSEIOET. This is the reward which 
is payable for the carriage of goods by sea, 
whether in a chartered or in a general 
ship; the usual time for payment being 
upon completion of the voyage, although 
(in charterparties more especially) the 
payment may be otherwise agreed; e.g., 
it may be specially agreed that fn-ight 
shall be paid in advance ; and when this is 
so, the amount paid cannot be recovered 
back, even if the voyage fails, unless there 
is a distinct agreement to that effect. 

Where the freight has not been paid in 
advance, but, the goods having been duly 
laden on board, the ship has broken ground, 
t.6., has fairly started on the voyage, tiien, 
although the voyage should afterwards 
fail, the freight is nevertheless duo by 
Maritime Law; but, in such a case, tho 
shipowner acquires by English Law only 
a right of action against the freighter, i.e., 
shipper, for the damage consequentitil on 
his breach of contract, and not for freight 
properly so called {Curling v. Youfig, 1 B. 
& P. 636). In some cases, however, of a 
failure of the voyage, freight may bo 
recoverable pro rata itineris (Kay's Law of 
Shipmasters, pp. 309-313). The Court of 
Admimlty possesses an equitable jurisdic- 
tion over questions of freiglit. 
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Becovery of Freight. — No one can be 
liable to pay freight yiiless under an ex- 

Sress or Implied contract for its paymen|^ 
[oreover, several such contracts may exist 
simultaneously binding different persons 
to pay the same freight. For instance, the 
shipper is liable on his express contract by 
charterparty, or on the implied one arising 
fh>m the shipment, and this notwith- 
standing the bill of lading should state 
that the Ireight is to be paid by the con- 
signee or his assigns; and at the same 
time the consignee or any assign of his 
receiving the goods under the bill of 
lading is liable also. But payment of 
freight by one discharges all ; and where 
cash has been o£fered by the consignee, but 
the master has elected to take from him a 
bill of exchange in payment, and the bill 
of exchange is afterwards dishonoured, the 
remedy against the shipper or consignor 
is gone. Tapley v. Martens, 8 T. B. 
451. 

8hipovmer*8 Lien/or Freight. — The ship- 
owner has, independently of contract, a 
lien on the goods actually carried for the 
freight due in respect of them, and also 
for any sum which by the charterparty is 
to be paid for the hire of the ship ; but his 
lien does not, in the absence of express 
stipulation to that effect, extend to claims 
for dead freight, demurrage, wharfage, or 

Sort charges. But the shipowner may 
eprive himself of his lien by the terms 
of his contract with the shipper ; e.g., if 
the freight is not to become payable until 
after the goods are to be delivered (Lucas 
V. NockeUs, 4 Biug. 729). Moreover, pos- 
session is necessary to a lien. If, there- 
fore, the shipowner absolutely demises the 
ship to the charterer, and thus parts with 
the possession of her and her cargo, he has 
no lien for her earnings; but the Courts 
endeavour to prevent such an effect, even 
where the terms of the demise are absolute, 
provided they can find any expression of a 
contrary intention in the charterparty. 
Where, as is now common, a ship is char- 
tered at a lump sum, and it is interred to 
be put up by the charterers as a general 
ship, and the churterparty provides that 
the master shall bigu bills of lading at such 
rates of freight as the charterers mny 
direct, without prejudice to the charter, the 
shipowuer's lien remains against the cliar^ 
tertrrs for the charter-freight, and against 
the holders of the biHs of lading for the 
bill of lading freight, but, in tlie case of 
the latter, only to the extent of the freight 
they have contracted to pay, although it 
may be less than the charter-freiglit. 

And see the Merchant Shipping Act 
Amendment Act, 1862 (25 & 26 Vict. c. 63), 
88. 67-78, and Kay's Law of Bhipmastera 



FBE8H DISSEiaiR. Such a disseisin as 
a man himself might seek to defeat, that 
is, by his own power, without the help of 
the king, or judges, or other foreign aid ; 
as where a disseisin had not taken place 
above fifteen days or other short period. 
Britton, cc. 48, 55. 

FRESH FOBCE. A force which had 
been recently committed in any city or 
borough, as by disseisin, abatement, in- 
trusion, or deforcement of any landa or 
tenements within such city or borough; 
and before the action of ejectment was in- 
troduced the party who had a right to the 
land might, by the usage of the said city 
or borough, bring his assize or bill of fresh 
force within forty days after the force had 
been committed for the purpose of reco- 
vering his lands. Fitz. Nat. Brev.; Xes 
Serines de la Ley, 

FRESH SXriT. When a party robbed 
diligently and immediately follows and 
apprehends the thief, or convicts him 
afterwards, or procures evidence to convict 
him, this following up of the thief is tt- rmed 
making fresh suit, and the person so roVtbed 
shall in such case have restitution of his 
goods. Fresh suit is also when the lord 
comes to distrain for rent or service, and 
the owner of the beasts rescues them or 
makes reseous (as it is termed), and drives 
them into another man's ground not holden 
of the lord, and the lord follows and takes 
them there. 2 Hawk. P. C. c. 23; Xes 
Termes de la Ley. 

FRIEKDLT SOCIETIES. The law as to 

these societies was consolidated by the stat. 
13 & 14 Vict. c. 115. and has been stiU 
further consolidated by the stat. 18 & 19 
Vict. c. 63. The members of such a so- 
ciety being duly registered are not liable 
to be sued individually for the debts of the 
society (Burton v. Tannahill, 5 El. & Bl. 
797) ; the only persons liable to be sued 
are the officers of the society. All dis- 
putes within the society, t.e., between any 
member and the treasurer or other officer 
of the society, are to be decided in the 
manner directed by the rules of the society, 
and such decision is to be binding and with- 
out appeal. By the stat. 23 & 24 Vict. 
c. 58, provision has been made for the 
winding-up and dissolution of such so- 
cieties. 

FRIVOLOTJS PLEAS. These are pleas 
which are clearly insufficient upon tlie face 
of them, and are generally (when at all) 
put in for purposes of delay, or to embarrass 
the plaintiff. Under the C. L. P. Act, 1852, 
they may, on motion, be ordered to be at 
once struck out, secus, if the plea is not 
manifestly frivolous on the face of it. See 
Day's Practice, p. 88. 
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FUOimrFS O00D8. The goods of a 
felon who took flight, and which, after the 
flight, were lawfully ft>und, belonged to 
the long or to the lord of the manor. 
5 Bep. 10 q. 

FUHOIBLEtl. Any moveable goods 
which may be estimated by weight, num- 
ber, or measure ; hence jewels, paiotings, 
statues, and works of art in general are not 
considered as fungibles, but, on the con- 
trary, as non fungUnles, because their value 
cannot be measured by any common stand- 
ard; whereas res fungtbUes are money, 
barley, oil, and such-like, which can be 
repaid in kind. 

7UBTHEB XAIRTKKAirCI OT AO- 
TIOK, PLEA TO. A plea grounded upon 
some fact or facts which have arisen since 
the commencement of the suit, and which 
the defendant puts forward for the purpose 
of shewing that the plaintiff should not 
farther maintain his action. It is called a 
plea to the further maintenance of the suit 
because it does not, like an ordinary plea 
in bar, profess to shew that the plaintiff 
bad no ground of action when he com- 
menced the suit, but simply shews that he 
has no right to maintain it further. A plea 
of payment of money into Court in satis- 
faction of the plaintiffs claim is in the 
nature of a plea to the further maintenance 
of the suit, such a plea admitting that the 
plaintiff had a good cause of action, but 
shewing that he ought not furthier to main- 
tain it, Upon the ground that the money so 
paid in oy the defendant is suflicient to 
satisfy all damages which the plaintiff has 
sustained. See Step. PL 72, 4th ed. 



o. 

GAGS: jSiee title. Nantibsement. 

OAXE. Under this description are in- 
cluded hares, pheasants, partridges, grouse, 
heath or moor game, black game, and bus- 
tards. 1 & 2 Will. 4, c. 32. 

Game chased and killed on the land of 

A. is his property (Blades y. Higgs^ 12 G. 

B. (N.8.) 501, and 13 0. B. (N.JS.) 844); 
aeeua, where the game is started on another 
man's ground and killed on the ground of 
A. Churchward y. Studdy, 14 East, 249. 

See also titles Chase; Dseb; Fabk; 
Warben. 

OAIOKG : See title Waoebing. 
GAOL : See title Pbison. 

GAOL-DEUVZBT : See title Goubts of 
Justice. 



GABAVTIE. In French Law corre- 
sponds to warranty or coyenants for title in 
English law. In the case of a sale this gua- 
rantie extends to two things — (1.) PeHceful 
possession of the thing sold ; and (2.) Ab- 
sence of undisclosed defects {difauts 
oachh). 

GABHIBHES : See title Attachhent or 
Debt. 

GAYEUnHD. See titles Feudal Te- 
NTBEs; Estates. 

GELD. This is a Saxon word signifying 
money or tribute. In combination with 
other words it signifies the compensation 
for some particular crime, e.g.^ toergeld sig- 
nifies the yalue of a man slain ; orfgeld, 
the yalue of a beast slain. 

GEMOTE. This also is a Saxon word 
signifying a conyention or assembly, e.g.^ 
teitenagemote and shiregemote are respec- 
tiyely the assembly of the vntan, or wise 
men, and of the Aire or county, t.e., the 
freeholders thereof. 

GEKERAL AVERAGE. Cases of gene- 
ral ayerago arise where loss or damage is 
yoluntarily and properly incurred in re- 
spect of the goods on boarcl ship or in re- 
spect of the ship for the general safety of 
both ship and cargo ; the loss sustained by 
the particular owners haying enured to the 
advanttige of the owners generally, it is 
only equitable to distribute — «.«., adjust 
the loss rateably oyer all the owners ; and 
such adjustment is general ayerage. The 
phrase simple or particular ayerage is an 
inaccurate and misleading phrase, meaning 
nothing more than that a particular damage 
— e,g,, the souring of a caiak of wine^must 
rest where it fulls. 

General ayerage is excluded in the case 
of particular losses arising from the ordi- 
nary risk and perils of the sea (Power y. 
Whitmore, 4 M. & S. 149) ; and, therefore, 
in the case of the loss of a mainmast, or 
damage done to the yards, by winds, &c., 
there is no general ayerage. The distinc- 
tion is well stated by Lord Kenyon in 
Birhley y. Presgrave (1 East, 220), in this 
manner ; — That all ordinary losses nind 
damages sustained by the ship, happening 
immediateiy from the storm or pertU of the 
sea must be borne by the shipowners ; but 
that all those articles which are made use 
of by the master and crew upon a particular 
emergency and out of the usual course, for 
the benefit of the whole concern, must 
be paid for proportiunably as a general 
ayerage. 

The most usual instance of a case for 
general ayerage is the cat^e of Jettison, being 
the jaclus of the Bonian Law (see Lex 
Bbodia de Jaotu) ; and any damage yolun- 



172 



A NEW LAW BICTIONART. 



OEKEEULL AYIEBAQZ— continued. 

tnrily and necesearily dune to the ship in 
ordtT to facilitate the jettison, is a general 
axerage loss; also, a vuluntary btranding 
of the ship must bo ma<le good as a general 
average, provided the stranding was a 
proper thing to do, or was prudent and 
reasunuble. 

Less usual instances of general average 
are where part of the cargo is necessarily 
sold by the master in order to di fray the 
expenses of repairing injuries to the ship 
wliict^ are themselves matters of general 
average {The Gratiiudine, 3 Rob. 255); 
also where the ship puis into port in dis- 
tress owing to an injury which is itself 
matter of general average, and there are 
incurred expenses for repairs and for un- 
loading, and also port-charges, seamen's 
wages, and cost of provisions during tiie 
detention (Da Costa v. Neumham, 2 T. R. 
413) ; also the expenses of salvage : also 
the freight of jettisoned goods. 

liut general average is excluded in re- 
spect of the following losses : — The wages 
and provisiims of the crew in cases of deten- 
tion by embargo; the expenses occasioned 
by an ordinary quarantine, or by waiting 
for convoy ; also (although with excep- 
tions) deck cargoes that are jettisoned ; also 
damage sustained in resisting capture. 

"With reference to the articles liable to 
contribute towards general average, the 
ship and freight contribute, the former in 
proportion to its value at the end of the 
voyage, the latter deducting the expenses 
of tlie voyage and the wages of the crew ; 
also, all merchandise put on board for the 
purpose of traffic must contribute. But the 
ship s stores and the ship's ammunition do 
not contribute ; as neither do the wearing 
apparel, luggage, jewels, &c., of the passen- 
gers or crew, all these articles being for use 
and not for trafiic. 

And see title Adjustment of Average. 

OEHEBAL ISSUE, PLEA OE. Under 
the present practice, this plea is a mere 
denial of the gibt of the action, that is, a 
denial of the principal fact on which the 
declaration is founded ; and every other 
matter of defence must be pleaded specially. 
See R. T. T. 1853. The defence, where ap- 
propriate, is available in all sorts of actions 
and probecutions, wliether foimded on con- 
tract) or on tort, or in crime, the most com- 
mon examples of it being "Not guilty," 
** Never indebted,** "Non Assumpsit," 
** Non est factum," and such like. 

In certain cases it is permitted by statute 
to plead the general issue, and to give the 
special matter of defence in evidence ; and 
in that case the words " by statute " must 
be inserted in the margin of the plea. How- 
ever, under the Act 5 & 6 Vict. c. 97, s. 3, 



OEHESAL ISSUE, PLEA OE- ooniinued. 

this form of defence is abolished in the case 
of local and personal Acts. 

6EKEEAL SHIP. Where a ship is not 
oliartered wholly to one person, but the 
owner offers her generally to carry the goods 
of all comers, or where if chartered to one 
person he offers her to several Bub-freighteis 
for the conveyance of their goods, she is 
called a general ship, as opposed to a char- 
tered one. In these cases the contract 
entered into by and with the shipowner or 
master as his agent, is * called a bill of 
lading. 

See title Bill of Lading. 

GESTIO PBO HiEEEDE. This is a 
phrase of Roman Law, and denotes acting as 
h«re8t i.e , successor, to a deceased person, 
without having made or before making the 
adiiio hasreditatis, or entry. See Gaius, ii. 
174-8. 

GIFT : See title Convetanoes. 

Onj). Thjs word (more cbmmqnly 
spelt auild) signifies primarily tribute, iind 
secondarily, the fraternity or company that 
is subject to the tribute. The company is 
a body of persons bound together by orders 
and laws of their own making, the king's 
licence haying been first had to the making 
thereof. A gild of merchants may be in- 
corporated by grant of the sovereign, and 
such incorporation, without more, is suffi- 
cient to establish them as a corporation for 
ever. Guild-HaU is the name given to the 
hall of meeting of the guild ; the term is 
applicable to the public place of me'Cting 
of the mayor, aldermen, and commonalty 
of every city and borough, but is applied 
par excellence to the pLoice of meeting of 
the Lord Mayor, Aldermen, and' Common- 
alty of the City of London. 

6LADIUS. This word, which is the 
Latin for sword^ was used as the symbol of 
jurisdiction ; a person created an earl was 
gladio succinctus, he having jurisdiction 
over his county. 

GOOD CONSIDESATION. Consists in 
** blood and natural aftection,** as opposed 
to "money and money's worth," which 
latter constitute a valuable consideration. 
Good consideration is, however, used in 
the stat. 13 Eliz. c. 5, as the same thing as 
valuable consideration. 

GOODWILL. As applied to the sale of 
a business this phra^^e denotes the sum of 
money which any one would be willing to 
give for the chance of being able to keep 
the trade connected with the place where 
it is carried on. It is the purchase of an 
advantage that is dependent solely upon 
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OOODWILIr--0antm«e{i. 

locality : and therefore a sale of the good- 
will without a sale or lease of the premises 
would be impossible and inconsistent ; and 
an agreement for such a sale would there- 
fore not be enforced in the Court of Chancery. 
AusUn, T. Boy9y 2 De G. & J. 626. 

6SACX. Tliis word is commonly used 
in contradistinction to right. Thus, in 
22 Edw. 3, the Lord Chancellor was in- 
structed to take cognisance of mutters of 
grace, beinp such subjects of equity juris- 
diction as were exclusively matters of equity. 
Agiiin, days of grcuie is a phrase denoting 
the three extra days allowed by the custom 
of merchants after the maturity of a bill of 
exchange for the payment thereof. 

OBAHB ASSIZE: See title Tbial bt 
Jury. 

OBABD JUBT: iSse title Tbial bt Jubt. 

OEAHD SEBJEAHTT: See title Tenubes. 

6BAHT : See title Convey ances. 

6B068. The jihrase ^ in gross " means 
standing separate from any corporeal here- 
ditament. 

See title Tnoorporeal Hereditaments. 

OSOUKD-BEHT. A landlord, having 
land conveniently situated for building 
upon, not unfrequently lets it out to a 
builder at a trivial rent, for a period usually 
of ninety-nine years, upon the understand- 
ing that the builder-lessee shall, within a 
fixed time, erect upon it one or more mes- 
suages of a specified description. When 
these messuages are erected,the builder sub- 
lets them to occupants; who pay him a rent 
▼ery considerably larger than what he him- 
8< If pays to the ground landlord, being, in 
fact, a rent estimated to repay him with a 
profit within the ninety-nine years for his 
labour and outlay in erecting the messuages 
and taking a lease of the land from his own 
landlord. The builder's rent, or that which 
be pays to the ground landlord, is called 
the ground-rent. Under the stat. 4 Geo. 2, 
c. 28, the ground landlord may distrain on 
the premises for this rent ; so that it is quite 
possible that the occupying tenant may 
have to pay not only his own occupation 
rent but also the ground-rent, unless proper 
precautions have been taken. 
See also title Bents. 

OITABAhtjsjs. Is a promise to answer 
for the debt, default, or miscarriage of an- 
other person, and for which that other per- 
son remains liable. It is usually a simple 
contract; and the ao^reement or memoran- 
dum expressing or evidencing it must be 
in writing by the Statute of Fraud»,nnd must 
contain all the material terms {Saunden v. 
WakefiMy 4 B. & Aid. 595), excepting that 



OUASAHTZB— eoTittntfed. 
under the stat. 19 & 20 Vict o. 97 (Merc. 
Law Am. Act, 1856), s. 3, the consideration 
need not appear in the writing. The 
guarantee may be either for one particular 
amount, or for any sum not exceeding that 
amount, or it may be a continuing guaran- 
tee, limited or unlimited in amount ; e,g., 
when A. became bound to B. for any debt 
which C. might contract with him not ex- 
ceeding £100, the guarantee was held to 
be a oontinuing guarantee, and not extin- 
guished by one dealing between B. and O. 
to that amount {Merle v. Welh^ 2 Cump. 
413) ; on the other band, a bond entered 
into by A. and B. to the plaintiff to enable 
A. to carry on his trade, conditioned for the 
payment of all such sums not exceeding 
£3000 as should at any time thereafter hd 
advanced by the plaintiff to A., was held 
not to be a continuing guarantee to the 
extent of £3000 for advances made at any 
time, but only a guarantee for advances 
once made to that amount. Kirhy v. MarU 
borough (Duke), 2 M. & S. 18. 

See also titles Indemnity ; Pbincipal 
AND Surety. 

OVASDIAK. There were at one time 
a great many varieties of guardians of in- 
fants, of which the following enumeration 
comprises the principal — 
(1.) Guardians in chivalry, enduring 
until the age of twenty-one years, 
but abolished by the stat. 12 Gar. 2, 
c24; 
(2.) Guardians in socage, enduring until 

the age of fourteen years ; 
(3.) Guardians by custom, e.g., of gavel- 
kind lands, enduring commonly 
till the age of fifteen years : 
(4.) Guardians by nature, enduring till 
the age of twenty-one years ; and 
for nurture, enduring till the age 
of fourteen years. 
(5.) Guardians appointed by deed or will 
in virtue of the Act 12 Car. 2, 
o. 24, the most common species of 
guardian at the present day, and 
enduring till the age of twenty- 
one years ; and 
(6.) Guardians apf)ointcd by the Court 
of Chancery (ex inquUitione), and 
enduring either for a particular 
purpose only, or generally till the 
age of twenty-one years ; 
The guardian appointed under the stut. 
12 Car. 2, c. 24, is entitled both to the cus- 
tody of the person of the child, and to that 
of the profits of his real and personal estate ; 
and subject to the control of the Court of 
Chancery he regulates generally the en- 
tire conduct of tlie infant and the entire 
management of his estate. He cannot muke 
or take any profit thereout. 
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OVABSIAH — continued. 

The chief respects in which the Gourt of 
Chancery interferes between guardians and 
infants are the following: : — 

(1.) To remove guardians, which it will 
only do for misconduct upon bill 
filed establishing a clear case 
. against the guardian ; 

(2.) To compel security from guardian ; 

(3.) To compel the guardian to render 
proper accounts ; 

(4.) To appoint interim guardians in the 
absence of the testamentary guar- 
dian ; 

(5.) To regulate the maintenance and 
education of the child ; 

(6.) To control his marriage ; and, gene- 
rally, 

(7.) To control (without setting aside 
altogether) the authority of a tes- 
tamentary guardian (as of a parent 
himself.) 
See also title Intants. 



H. 

HABEAS OOBPUa This is a writ 
directed to the gaoler, or other person 
having the applicant in custody, requiring 
him to produce the body, t.e., person, of the 
applicant in Court before the judge on a 
day named therein. The right to a habeas 
corpus exists by the Common Law, and 
its availability only has been facilitated by 
particular statutes, principally the stat. 
31 Car. 2, c. 2 (Habeas Corpus Act) and 
56 Geo. 3, c. 100 (In re Besset, 6 Q. B. 481). 
But whether at Common Law or under 
statute, the writ does not issue as a matter 
of course upon application in the first in- 
stance, but must be grounded on an affi- 
davit, upon which the Court is to exercise 
a discretion in issuing it or not (Rex v. 
HdbUoum, 3 B. & A. 420). Where a witness 
is in custody, a habeas corpus ad iesiifican- 
dum is issued to bring him up as a witness 
(1 Arch. Pract. 355 ; 1 Dan. Ch. Pr. 805); 
and prior to the C. L. P. Act, 1852, s. 127, 
where the defendant was in custody at the 
suit of a third party, it was necessary for 
the plaintiff to issue a habeas corpus ad 
satis/aciendum to charge him in execution, 
but under that section a judge's order made 
upon affidavit that judgment has been 
signed and is unsatisfied suffices. 1 Arch. 
Praot. 1209. 

HABEAS 00BFIT8 JXTSATOBITlf . This 
was a writ commanding tl^ sheriff to bring 
up the persons of jurors, and if need were, 
to distrain them of their lands and goods, 
in order to ensure or compel their atten- 
dance in Court on the day of' trial of a 
cause. The writ was abolished by the 
C. L. P. Act, 1852, B. 104. 



HABEVBim . Is that part of an inden- 
ture expressed in the words " To have,* 
and which are usually followed by the 
words " To hold " (called the tenendum). 
The phrase " to have and to hold," being 
as a general rule introductory to the de- 
claration of the uses to, for, or upon which 
the lands are granted, — Its office is only to 
limit the certainty of the estate granted ; 
therefore no person can take an immediate 
estate by the habendum of a deed when he 
is not named in the premises ; for it is in 
the premises of a deed that the tiling ia 
really granted. 4 Cm, Dig. 272. 

HABEBE FACIAS P08SES8I0HEK. 

When a plaintiff recovered in a real or 
mixed action (both of which forms of 
action, with the exception of ejectment, 
have been exploded since 1834), he was 
awarded a writ for the purpose of putting 
him in possession of the real or personal 
property recovered ; the writ was called an 
habere facias possessionem in the case of a 
chattel interest, and habere facias seisinam 
in the case of a freehold intercb-t. And at 
the present day a writ of habere facias 
possessionem is the process commonly re- 
sorted to by the successful party in an 
action of ejectment, for the purpose of 
being placed by the sheriff in the actual 
possession of the land recovered. 
See title EjEomfENT. 

HAGKHET-GABEIAGES. The laws re- 
lating to these coaches and cabs within the 
metropolis are regulated by the stats. I & 2 
Will. 4, c. 22, 1 & 2 Vict c. 79, and 17 & 18 
Vict c. 86. They are properly carriages 
plying for hire off a stand. The driver is 
liable for negligently losing the luggage 
of a customer. Boss v. Hill^ 2 C. B. 877. 

HSBEnOO OOHBUBENIK). The stat 
de hseretico comburendo (2 Hen. 4, c. 15), 
was the first penal law enacted against 
heresy, and imposed the penalty of death 
by burning upon all heretics who relapsed 
or who refused to abjure their opinions. 
It was repealed by the stat 29 Car. 2, c 9, 
which however abolished the penalty of 
death only, and left the ecclesiastical juris- 
diction for the repression of atheism and 
false religion otherwise unaffected. 
See title Toleration. 

HALF-BLOOD. Arfe children and other 
persons related to each other through one 
parent only, whether through the father 
only, or through the mother only. They 
were until 1833 excluded from all right of 
succession to lands, but were admitted by 
a stat in that year (3 & 4 Will. 4, c. 106). 
For the place which they occupy, see title 
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EAUAPEB. This is an office con- 
nected with the Court of Chancery ; write, 
wilh the returns thereto, were kept in the 
hamper, or haaaper, in all cases in which 
the question was one affecting the subject 
only ; writs (with the returns thereto), in 
which the Crown had an interest mediate 
or immediate being kept in the petty hag, 
which phrase is accordingly used in con- 
tradistinction to the hanaper. Both the 
Hanaper Office and the Petty Bag Office 
belong to the Common Law side of the 
Court of Chancery. 

HAHDWBITIKG. The proof of hand- 
writing is in general by resemblance, and 
is effected in cither or any of the following 
three ways, nnmely : — , 

(1.) Ex vitu soriptianu, t.e., by the 
comparison of the disputed writing by a 
witness who has seen the party in the act 
of writing ; 

(2.) Ez scriptis olim vins, t.e., by the 
like comparison by a witness who has had 
frequent correspondence with the party, 
or otherwise frequently seen writings of his. 

(3.) Ez Bcripto nunc viso, i.e., by the like 
comparison by a witness who is an expert 
in characters or letters, and their pecu- 
liarities of formation. 

The third sub-variety was not admis- 
sible by the Common Law, but was first 
made so by the C. L. P. Act, 1854 (17 & 18 
Vict. c. 125, s. 27). 

See also title Eyidenob. 

EABBOUBS : See title SHiFPma Law. 

EAWKEB8. The stat. 50 Geo. 8, c. 41. 
B. 6, enumerates hawkers, pedlars, petty 
chapmen, and every other trading person 
or persons going from town to town or to 
other men's houses, and travelling either 
on foot, or with horse or horses, or other- 
wise, canying to sell, or exposing to sale, 
any goods, wares, or merchandise, as the 
persons who must take out a licence within 
the meaning of that Act ; but no wholesale 
trader or his servant or agent is to be 
deemed a hawker ; nor are coal agents 
who carry about and sell by retail coals in 
carts within the intention of the Act. Any 
person offending against the Act incurs a 
penalty not exceeding £iO ; but under the 
.stat. 23 & 24 Vict. c. Ill, the Commis- 
sioners of Inland Bevenue may remit the 
penalty, notwithstanding the same, or some 
portion of it, may be payable to some other 
party than the Crown. 

HEAD-BOBOVOH. This was the name 
of the officer who was at the head of a 
frankpledge, and who was the chief of the 
ten pledges (whence called chief-pledge) in 
a decennary. His nine coadjutors were 
called Hand-Boroughs. His modem equi- 



ESAD-BOBOUGH— eon^intied. 

valent appears to be the bead constable of 
a borough. 

See also title Police. 

HEALTH, PUBLIO. Is secured by a 
variety of statutes, principally by the 
Public Health Act, 1848 (11 & 12 Vict, 
c. 63), the Local Government Act, 1858, 
and the Acts amending same. Under 
these statutes large powers are given to 
the local authorities for removing nuisances, 
regulating burials, checking the sale of 
injurious food or drink, and otherwise 
preventing disease. 

HEAB8AT : See title Evidence. 

HEABTH-XOBET : See title Taxation. 

HEDGE-BOTE. This phrase denotes 
the allowance of wood for the repair of 
hedges (sometimes called hay?, whence 
hay-bote) made to a tenant for life, or other 
tenant with a limited interest. 
See title E8tov£BS. 



As defined by Blackstone, the 
heir is one ** upon whom the law casts the 
estate immediately on the death of his 
ancetttor ;" whence also it is said that the 
heir cannot disclaim the estate of his 
ancestor (see title Disolaimeb). It is a 
maxim of the English Law that God and 
not man maketh an heir (JSolus Deus hsere- 
dem facere potest^ mm homo) ; and af^ain it 
is a maxim of the Roman Law that the law 
and not the prtetor makes an heir (Prxtor 
hssredem facere non potest j lex facere potest}. 
The two maxims are, however, very differ- 
ent in what they denote, the maxim of the 
Boman Law merely pointing at the differ- 
ence between the hssres and the honorum 
possessor (or, roughly speaking, the legal 
and the equitable owner), and not implying 
that a testator could not (for in fact he 
always could) constitute his own heir, 
whereas the maxim of the English Law, on 
the other hand, points at the difference be- 
tween an heir and a devisee, and seeks to 
denote (with a certain feeling of piety that 
is characteristic of the early law) the in- 
ability of any one to determine for himself 
amidst the multitude of chances who shall 
be the successor to his real estate if left to 
descend in due course of law. The popular 
use of the term heir is a mistake for devisee. 
An heir can only be determined upon the 
decease of the ancestor (Nemo est Jueres 
viventis), and he la the heir whom the 
canons of descent demonstrate when ap- 
plied at the date of such decease. See 
title Descent. 

The following are various uses of the 
word heir in combination with other 
words: — 

(1.) Heir-Apparent— U he who, if he 
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Buryive his ancestor, must certainly be his 
heir and succeed him, e.g.y the eldest son in 
the lifetime of his father. 

(2.) Heir-Presumptive. — Is he who, if the 
ancestor were immeiliately to die, would 
succeed, but whose right of succession may 
be defeated by some event other than his 
own death before the ancestor. ' 

(3.) Customary Heir. — Is he who is heir 
according to any custom, such as that of 
Borough English, or, in the case of Copy- 
hold lands, upon the death of his ancestor. 

The hasres of Roman Law is more like the 
executor than the heir of English Law, 
being both constituted by the appointment 
of the testator, and taking in general a 
bare legal estate, which h^ holds in trust 
to pasis down to or distribute among another 
or others. 

EEnt-LOOMS. Such personal chattels 
as go to the heir along witli the inheritance, 
as being a loom, limb, or member, t.e., part 
thereof. They are properly ancient portraits 
of former owners, coats of arms, paintings, 
and such like ; and are to be distinguished 
from another class of personal chattels, often 
but improperly called heir-looms, which, as 
being fixed to the inheritance in such a 
manner as does not admit of their severance 
from it without damaging the inheritance, 
go to the heir of the deceased and not to 
the executor (see title I^tures). A bill in 
equity will lie for the specific delivery up 
of heir-looms to the owner of the inheritance. 
Fusey y. Pusey, 1 Wh. & Tud. L. C. 735. 

EEBBAOE. The liberty which one man 
hath in or over another mau's grcmnd, e.g., 
his forest, to feed liis cattle therein. 
See title CoamoN. 

EEBEDrrAHENT. Is the general name 
for lands or houses; it may be either a 
corporeal hereditament, an incorporeal here- 
ditament, or a purely incorporeal heredita- 
ment ; all which three titles see. 

EEBSSY. Is defined in 1 Hawk. P. 0. 
c. 2, as being the ofience of holding a fabe 
opinion repugnant to some point of doctrine 
clearly revealed in the Scriptures, and 
either absolutely essential to a man's salva- 
tion or of essential importance in the 
Christian faith. The penalty for the ofience, 
which in this case of lay persons has gone 
entirely into desuetude, used to be either 
death (see title Ksretioo Comburendo), or 
excommunication, or other ecclesiastical 
penalty. 

HESIOT. The best beast (whether a 
horse, ox, or cow) which by the custom of 
most ujanors is due to the lord upon the 
death of his copyhold tenant. Heriots 
aro usually divided into two sorts, heriot- 
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service and heriot-custom ; the former are 
such as are due upon a special reservation 
in a grant or lease of lands, and therefore 
amount to little more than a mere rent; 
the latter arise upon no special reservation 
whatever, but depend solely upon imme- 
morial usage and custom. In some manors 
it is the best chattel, under which term a 
jewel or piece of plate is included ; but it 
is always a personal chattel, which imme- 
diately on the death of the tenant being 
ascertained by the option of the lord, be- 
comes vested in him as his property, and is 
no charge on the lands, out merely on 
the goods and chattels of the tenant. 1 
Cruise, 323. 

HIDAOS. By some it is said to signify 
an extmordinary tax payable to the king 
upon every hide of land ; by others it is 
said to be an exemption from that tax. 
Les Termes de la Ley. 

HIGH COMHIBSION. The Act of Su- 
premacy, 1 Eliz. c. 1, restored all ecclesias- 
tical jurisdiction to the Crown, and em- 
powered the Queen to execute the same 
jurisdiction by commissioners to be ap- 
pointed under the great seal, and the power 
of the commissioners, when appointed, was 
made to extend to all heresies, schisms, 
abuses, and ofiences whatsoever which fell 
under the cognisance of the spiritual au- 
thority. After various temporary commis- 
sions had been appointed under Uiis Act, a 
more permanent commission was appointed 
under it in 1588, during the primacy of 
Archbishop Whitgift. This last- mentioned 
commission was the Court of High Commis- 
sion, commonly so called. It consisted of 
forty>four commissioners, twelve of whom 
were bishops, other twelve of them privy 
councillors, and the rest either clergymen 
or laymen, all which commissioners were 
directed and empowered by jury or by wit- 
nesses, or by other means of briai, to inquire 
into all offiBUces or misdemeanours against 
or contrary to the Acts of Supremacy (1 Eliz. 
c. 1), and Uniformity (1 Eliz. c. 2), includ- 
ing thereunder the cognisance of all he- 
retical opinions, seditious books, contempts, 
conspiracies, false rumours, slanders, &c.; 
also, incests, adulteries, and the like ; also, 
absence from church, &e. And any three 
of the commissioners, of whom one was to 
be a bishop, were empowered to examine 
suspected persons on oath and to punish 
the refractory by spiritual censures, fines, 
or imprisonments, at their discretion, with 
power also to amend the statutes of schools, 
colleges, &c. 

The procedure of the Court was wholly 
founded on the Canon Law, and the ac- 
cused was subjected to a serii s of interrogu- 
t)rieB of an exhaustive and starching cha- 
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racier, which he was compelled to answer 
OQ oath (called the oath ex officio) without 
evasion, not being allowed the benefit of 
the Common Law maxim, that no one is 
bound to criminate himself. 

Tliis Court met with the same fate, in 
the same year, from the same causes, and 
by the same Parliament, as the Court of 
Star Chamber. iSM that title. 



HIOHWAT. This is a public way open 
to all the king's subjects, and leading oe- 
iween two public termini ( Young v. Cuth- 
hertson, 1 Miacq. H. L. 455). The soil of 
the road is in the freeholders adjoining 
(^CookeY. Greeny 11 Price, 736). A highway 
may be created either by Act of Parliament 
(Sutdiffe V. ChreentDood, 8 Price, 535), or by 
dedication of the freeholder to the public, 
which dedication must be absolute (Rex v. 
Leake, 2 N. & M. 595). otherwise it is a 
mere licence {Stafford (Marquis) v. Coyney, 

7 B. & C. 257). Moreover, the dedication 
must be in perpetuity {Dawee y. Hawkins, 

8 C. 6. (N.S.) 848). Such a dedication may 
be presumed from long enjoyment (Poole y. 
Htuikineon, 11 M. & W. 827) ; and it is not 
material to inquire who the precise dedi- 
cating owner was (Rex y. East Mark 
Tything, 11 Q. B. 877). If the owner wants 
to exclude the presumption of a dedication, 
while at the same time he wishes to let the 
public pass oyer it, he should do some act 
to shew that he gives a licence only ; the 
common course is to shut the way up one 
day in the year (British Museum (Trustees) 
v. Finnis, 5 C. & P. 460). Where the parish 
adopts a public way, which becomes such 
by dedication, it is liable to repair the same, 
even at Common Law (Rex v. LeaJce, 2 N. 
& M. 583) ; and for statutory regulations as 
to such adoption, see 5 & 6 Will. 4, c. 50 
(Highway Act, 1835). A remedy lies by 
action or indictment for the obstruction of 
a highway. Dovaston v. Fame. 2 Sm. L. C. 
132. 

EOLDHrO OVER. This is the phrase 
ooxnmonly used to denote that a tenant re- 
mains in possession of lands or houses after 
the determination of his term therein. 
Thus, a tenant by sufferance is one who 
has come in by right and who holds over 
by wrong. And by the CSommon Law, a 
husband who has been in possession during 
the coverture in right of his wife, and who 
afterwards (not having qualifi^ by the 
birth of a child or otherwise to hold over 
as tenant by the curtesy) holds over, was 
also a tenant by sufferance, but for his 
more speedy ejection by the next successor 
in right he is made a trespasser by the 
Stat. 6 Anne, c. 18, s. 5. 

HOICAOS. This was an incident of 
feudalism, and was so called because the 
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tenant thereby acknowledged his tenuns as 
that of the lord's man or vassal (devenio 
honu> vester). It is to be dlstinguisbed 
from fealty, another incident of feudalism, 
and which consisted in ti>e solemn oath of 
fidelity made by the vassal to the lord, 
whereas homage was merely an acknow- 
ledgment of tenure. If the homage was 
intended to include fealty it was called 
liege homage, but otherwise it was called 
simple homage. 

The word homaee, or homagium, is also 
a noun of multitude, and denoted the jury 
of copyholders who made presentment to 
the loni or his steward of all matters af- 
fecting the lands of the manor which IumI 
been transacted out of Court. Buch pre- 
sentment has, however,' ceased to be re- 
auired in the great majority of cases since 
le Act 4 & 5 Vict. o. 35. 

HOMICIDE is Uterally the killing of a 
human being. It is of the following va- 
rieties : — 
(a.) Felonious homicide, and being 
either murder or manslaughter 
(see these two titles) ; 
(h.) Excusable homicide, — as where it 
occurs by misadventure, or 
through ignorance, or from ne- 
cessity; and 
(o.) Justifiable homicide, — as where a 
sheriff executes, or causes to be 
executed, a criminal in strict con- 
formity to his sentence ; or where 
a policeman kills a person who 
resists capture ; or where another 
person conunits the act in self- 
defence; or (in the case of a 
woman).in defence of her chastity. 

HOUHE BEPLEOIAHDO. This was a 
writ which lay to replevy a man out of 
prison, or out of the custody of any private 
person, in the same manner that chattels 
taken in distress may be replevied. It was 
necessary to give security to the sheriff that 
the man should be forthcoming to answer 
any charge against him. In Someraett'a 
Case (20 St. Tr. 1), it is stated by Mr. Har- 
greaves in argument that this writ was 
one (the writ de nativo habendo being the 
other) of the only two writs provide by 
law for the master's reclaiming a runaway 
villein. 

HOKOTJE. The seigniory of a lord para- 
mount was so called, while the seigniory of 
a mesne lord was simply called a seigniory. 

E0B8E8. A person who hires a horse 
is bound (in the absence of express agree- 
ment to the contrary) to provide it with 
sufficient food during his use of it (Hand- 
ford V. Palmer, 5 Moo. 74) ; he must also 
use it in a careful manner, and not drive 
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it when visibly exhausted {Brayy, Mavne, 
(low. 1). A livery 8table-keei)er has a lien 
for his keep and exercise of a horse {Bevan 
V. Waters, 3 C. & P. 520) ; and other stable 
keepers may, by special agreement, acquire 
a similar lien {WaUaoe v. WoodgcUe, 1 G. & 
P. 575). Horses standing at livery are 
liable to be distrained for rent (Parsons v. 
GiryeU, 4 G. B. 545). . The stats. 2 & 3 Ph. 
& M. 0. 7, and 31 Eliz. c. 12, regulate the 
sale of horses, which must be in fairs or 
markets; and horses so sold, although 
stolen, become the property of the pur- 
chaser ; but the owner of a stolen horse so 
sold may redeem it upon payment of the 
price given, 31 Eliz, c. 12, s. 4. As to the 
sale of horses with a warranty, see title 
Warraktt. 

HOTCHPOT. This word is the English 
equivalent for the Latin coUatio. It denotes 
that of two or more persons jointly entitled 
to share equally in tne distribution of pro- 
perty, whether real or personal, any one of 
them who has received part of his or her 
share previously to the period of the ulti- 
mate distribution must bring into the com* 
mon property the part so received before he 
or she is entitled to share in the general 
distribution. Thus, if the owner of fitly 
acres has two daughters, and gives one of 
such daughters twenty acres upon her 
marriage, and afterwards dies intestate, 
leaving the two daughters hia co-heiresses, 
the daughter who had already receivea 
part shaU bring that part into hotchpot, 
and then take her half share of the original 
fifty acres, or refusing so to do, shall leave 
all the remaining thirty acres to her sister. 
A hotchf)ot clause is also usual in wills and 
marriage settlements. 

HOUSE-BOTE. This word denotes tho 
riglit of the tenant for life, or other tenant 
With a limited interest, to take wood or 
timber for the necessary repair of houses, 
&c., part of the lands in tenancy. 
See title Estovebs. 

HOUSE-BBEAKIHO : See Bcbolabt. 

HOUSE 07 LORDS, JUBISDICTION 

07. The House of Lords, having been 
originally interchangeable with the Avla 
Regis, was possessed of a twofold jurisdic- 
tion, namely, 
(1.) An original jurisdiction ; and 
(2.) An appellate jurisdiction. 
This twofold jurisdiction appears from vari- 
ous causes to have fallen in early times into 
comparative disuse. (1.) The disuse of the 
original jurisdiction is accounted for bv the 
circumstance that the Avia Regie had Deen 
divided into, firstly, committees, and se- 
condly, permanent Gourts, appropriating 
to themselves the cognisance of specisd 
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matters ; namely, the Gourt of Exchequer 
for matters of revenue i^ecting the Grown ; 
the Gourt of Gommon Pleas for matters 
chiefly of a freehold nature between subjert 
and subject; the Gourt of Queen's Bench 
originally for the residuary jurisdiction of 
the Avla Regis., but latterly for a definite 
but more or less general portion of that 
jurisdiction ; and the Gourt of Ghanoery for 
matters of grace, (2.) The disuse of the 
appellate jurisdiction is accounted for partly 
by the competency of the jurisdiction of 
the Gourts having original jurisdiction, and 
more especially by the wide powers of the 
Gourt of Ghancery, which gave redress in 
most cases of hardship at Gcmimon Law, and 
partly by the circumstance that the Gonn- 
cil or Btur Ghamber exercised, although 
iUegally, a control over verdicts ; and partly 
also, and perhaps chiefiy, bv Uie circum- 
stance that the Gourt of Exchequer Gham- 
ber was established by 31 Edw. 3,st. 1, c 12, 
as a Gourt of Appeal from the Gourts of 
Exchequer and Gommon Pleas, becoming 
also a Gourt of Appeal from the Gourt A 
Queen's Bench in virtue of the stat 27 Eliz. 
c. 8. Gertain it is, at all events, that after 
the beginning of the fifteenth century the 
appellate jurisdiction of the House of Lords 
did fall into disuse, and that it continued 
in disuse till about the Bestoratiou in 1660, 
when the jurisdiction of the House of Lords, 
as well in its original as in its appellate 
branch, was attempted to be restored. 

Thus (1.) AVith reference to their original 
jurisdiction, — The Lords did not at the Re- 
storation period hesitate on petition (a) to 
stay waste on the estates of private per- 
sons; (6) to Secure the tithes of church liv- 
ing^ during vacancies ; or generally (e) to 
interfere in freehold matters affSBoting a 
member of their own House. But these 
pretensions were always objected to by 
the Gommons as an unlawAil interference 
with the ordinary tribunals, and were finally 
given up in the case, or as a consequence 
of the case, of Skinner v. East India Com^ 
pony in the reign of Gharles II. The plain- 
tiff in that case had petitioned the King for 
redress and restitution in respect of certain 
losses susteiued by him at the hands of the 
East India Gompany's agents, they having 
plundered his property, taken away his 
ships, and disposs^sed him of an island 
which he had purchased from a native Indian 
prince. The King transmitted the petition 
to the House of Lords, and the Lords called 
upon the East India Gompany, through 
their chairman. Sir Samuel Bamardiston 
(who was an M.P.) to put in their answer to 
Skinner's complaint. The Gompany pleaded 
in bar to the jurisdiction ; but that plea was 
overruled, and eventually judgment was 



A NEW LAW BIGTIONABT. 



179 



HOUSE or LOBDB, JTJSI8DICTI0V OT 

— continued. 

given for Skinner with £5000 damages. The 
Company having in the meantime brought 
the proceedings in the House of Lords to 
the attention of the Commons, prayed the 
latter body to interfere and assume juris- 
diction in the matter, Bamardiston being a 
member of their House. The Commons at 
once took cognisance of their complaint; 
and the Lords objecting to this unwarranted 
assumption of jurisdiction on their pert, 
several conferences followed between the 
two Houses. These conferences proving 
ineffectual, the Lords and Commons re- 
taliated on each other, the Commons voting 
•Skinner into custody for a breach of privi- 
lege, and the Lords committing Bamardis- 
ton for the like cause. Subsequently, the 
Lords released Bamardiston, but the Com- 
mons persisting in the dispute, passed a bill 
vacating all the proceedings in the Lords 
against Baroardiaton. The King ultimately 
quieted the dispute by recommending an 
erasure of all proceedings from the journals 
of the two Houses; and the Lords have 
never from that time made any pretensions 
to an original jiuisdiction. 

(2.) With reference to their appellate 
jurisdiction, — The Lords, in the opinion of 
8ir M. Hale, never exercised any such juris- 
diction in matters coming ftom Courts of 
Equitv imtil the reign of Charles I., or more 
probably the Restoration in 1660 ; but in 
matters coming from the Courts of Com- 
mon Law, the Lords from a very early time 
exercised an appellate jurisdiction upon 
writs of error under commission issuing 
under the Great Seal. This appellate juris- 
diction in both of these its oranches, was 
equally reasonable and proper; but upon 
its attempted revival after the Restoration 
in 1660, it was resisted by the Commons, 
principally (it appears) upon the score of 
privilege, and not upon any more general 
groundk Thus, in 1675, in the case of 
Shirley v. Sir John Fogg, the defendant 
being a member of the Commons' House, 
the plaintiff brought an appeal to the House 
of Lords from the Courts of Equity ; where- 
upon the Commons apprehended the coun- 
sel engaged in the case and imprisoned 
them in the Tower; and although the 
Lords sent their usher to the Tower to 
deliver them, they remained in custody for 
some time longer, the Lieutenant of the 
Tower refusing to release them without a 
warrant ftom the Commons. The King, 
with a view to staying this dispute between 
the two Houses, prorogued Parliament for 
three months ; out the dispute was revived 
upon the re-assembling of Parliament, and 
the King thereupon again prorogued Par- 
liament, on tlie latter occasion for eighteen 
months. Shirley's appeal never came on 
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ag^in, but the Lords insisted upon their 
right to an appellate jurisdiction, and have 
ever since exercised that jurisdiction, al- 
though the Commons upon the re-assem- 
bling of Parlinment paaaed some [intem- 
perate] resolutions to the effect that there 
lay no appeal to the House of Lords from 
Courts of Equity, and that to assist in any 
such was to betray the rights and liberties 
of the subject. The appellate jurisdiction 
in Common Law matters seems not to have 
been questioned either after or before the 
Bestoration. 

HUE AHS CnftT. This phrase denotes 
the [old] process provided by the Common 
Law for tne pursuit of felons, and which 
the sheriff, sembU., may still put in force. 
But the modem facilities and provisions 
for arrest have now, as a general rule, ex- 
cluded the necessity for it. 

nuAJiSED OOUBT.> A Hundred Court 
HUHDBED0B8. ( is much the same 
as a Court Baron, only that it is larger, and 
is held for the inhabitants of a particular 
hundred instead of a manor ; it resembles a 
Court Baron in not being a Court of Record, 
and in the free suitors being the judges, 
and the steward the registrar. Hundrednrs 
are persons empanelled or fit to be em- 
panelled on a jury upon a controversy 
arising within the hundred where the land 
in question lies. The word ** hundredor " 
also sometimes signifies he who has the 
jurisdiction of a hundred and holds the 
Hundred Court ; and sometimes it is us^d 
for the bailiff of a hundred. Cromp. Juris. 
217. 

SITSBAin) AHS WITS. This relation, 
which was anciently called that of Baron 
and Feme, is fertile in legal consequences, 
as well in the rights which it confers as in 
Jl0*}iabilities which it imposes upon either 
party to the relation. 

Firstly, The righU of the hwiband; and 
hereunder firstly, in the real estate of the 
wife ; and secondlv, in her personal estate. 

(1.) In the real estate of the wife, the 
husband takes the following rights : — 

(a.) The entire rents and profits arising 
during the coverture ; and if he 
survive the wife, and has had 
issue by her capable of inheriting, 

(b.) An estate for the residue of his 
life. See title Cubtest. 
But with respect to marriages which are 
solemnised after the 9th of August, 1870, 
and real estate coming to the wife after- 
wards, during the coverture, the wife takes 
the entire rente and profits thereof inde- 
pendently of her husband («ee title Sepa- 
rate Estate);, and the husband is lett 
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only bis curtesy estate. (M. W. P. Act, 
1870.) 

(2.) In the personal estate of the wife, 
the husband has the following rights : — 
(a.) All that part of her personal estate 
that is in po88es>ion, or which 
rbeiMg chattels personal) he re- 
duces into possossion or (but only 
if chattels real) ulienatcs during 
the coverture ; and if he survive 
the wife, 
(6.) All that other part of her estate which, 
as being either choses in action 
not reduced into possession or 
chattels real not alienated during 
the coverture, go to him as her 
administrator. 
But under the M. W. P. Act, 1870 (33 & 
34 Vict. c. 93), the wages and earnings of 
married women from any employment, oc- 
cupation, or trade, or from the exercise of 
any literary, artistic, or scientific skill are 
to be their own separate estate, as are also 
all investments thereof, and all deposits in 
savings banks; and further, all personal 
property coming to married women under 
an intestacy, and all personal property not 
exceeding £200 coming to them under a 
will, are to be their own property; and 
married women may effect policies of life 
insurance either on their own or their hus- 
band's lives, and such policies are to form 
part of their own separate estate. 

Moreover, in respect of the before-men- 
tioned rights of the husband as well in the 
real as iu the personal estate of the wife, 
the same are subject to the rule or practise 
of Equity, called "The Wife's Equity to a 
Settlement" (860 title Equitt to Settle- 
ment^, whereby the Court of Chancery in 
oertam cases, and almost, indeed, in the 
invariable case, sets apart for the wife a 
proportion of her estate previously to the 
nusband's obtaining the possession thereof. 

Secondly, The rights of the vrifey and | 
hereunder. Firstly, In the real estate of 
her husband; and, secondly, in his per- 
sonal estate. 

(1.) In the real estate of the husband. 
If the marriage was solemnised before the 
Ist of January, 1834, and the wife sur- 
vives her husband, she is entitled for the 
residue of her life as dowress to one-third 
part of all the lands of which her hus- 
oand was at any time during the coverture 
solely seised for an estate of inheritance 
(se0 title DowEB) ; and if the marriage was 
solemnised after the Ist of January, 1834, 
she is entitled for the residue of her life, 
as dotoress, to one-third part of the lands 
of inheritaiice remaining to the husband 
undisposed of by him, either by deed or will, 
and whether he was legally seised, or only 
equitably possessed, of the same lands dur> 
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ing the coverture. But whereas formerly 
her right of dower, after it had once at- 
tached, was indefeasible by any adverse 
disposition, much less by any adverse de- 
claration of the husband, the right in the 
ease of marriages solemnised since the Ist 
of January, 18H4, is defeasible by disposi- 
tion, and even by declaration of the husband 
to the contrary, made or oontainc d by or in 
any deed or will of his. See Dower Act. 

Thirdly, The Uabilitiet of the huebaud. 
In respect of his wife, the husband incurs 
the following liabilities. He is liable to 
pay all his wife's debts contracted before 
the marriage, and to provide her with the 
necessaries of life during the marriage, 
whether she is living with him, or (from 
no fault of her own) separate from him. 
He is also liable on all the contracts of his 
wife entered into by her with regard to 
necessaries, and (upon proof of his assent 
thereto) with regard also to non-necessaries, 
being articles of a luxurious and expen- 
sive kind. However, under the M. W. P. 
Act, 1870, when the marriage has taken 
place after the 9th of August, 1870, the 
nusbnnd is not to be liable for the debts 
of the wife contracted before marriage, but 
the wife's own separate estate (if any) is 
to be liable for tlie same ; but under the 
M. W. P. Amendment Act, 1874, the hus- 
band is again subjected to liability for 
these debts of his wife, but to a limited 
extent only ; see 37 & 38 Vict c. 50, ss. 
1-5. 

Fourthly, The liahaUie* of the unfe. In 
respect of her husband, the wife used for- 
merlv to incur no pecuniary liability at 
all, out only the duties of obedience and 
chastity. But under the M. W. P. Act, 
1870, when her husband becomes chare^e- 
able to the parish, she is liable to an order 
under the Poor Law Amendment Act, 1868, 
8. 33, charging her to contribute to the 
maintenance of her husband; and she is 
also liable for the maintenance of her 
children, as a widow was by law already 
chargeable therewith. Moreover, under 
the M. W. P. Amendment Act, 1874, 
wiprcL, she is rendered liable, jointly with 
her husband, for her own debts contracted 
before the marriage. 

See also titles CoNjrOAL Riohtb ; 
Marriage Settlements, &c. 

ETPOTHECA. This was a term of the 
Boman law, and denoted a pledge or mort- 
gage. As distinguished from the term 
pignus in the same law, it denoted a mort- 
gage whether of lands or of goods in whioh 
the subject in pledge remained in the pos- 
session of the mortgagor or debtor, whereas 
in the pignue the mortgagee or creditor 
was in the possession. Such an hypUkoca 



A NEW LAW DICTIONARY. 



181 



BYWTEEOA— continued. 
might be either express or implied: (1.) 
Express, where the parties upon the occa- 
sion of a loan enter into an express agree- 
ment to that effect; or (2.) Implied, as, 
e.g., in the case of the stock and atensLls of 
a farmer (oo2onfM), which were subject to 
the landlord's right as a creditor for rent ; 
whence the Scotch law of hypothec. 

The word has suggested the term hypo- 
theeat€j as used in the mercantile and 
maritime law of £n$;l>ind. Thus, under 
the Factors Act (see that title), goods are 
frequently 8aid to be hyf)othecat^ ; and a 
captain is said to have a right to hypothe- 
cate his vessel for necessary repairs. See 
Kay's Law of Shipmasters and Seamen. 
See also next title. 

HTPOTHSQUE. In French Law is the 
mortgage of real property in English Law, 
and is a.real charge, following the property 
into whosesoever hands it comes. Such a 
charge may be either (1) Legale; or (2) 
Judieiaire; or (3) ConventionneUe, It is 
Usgale^ as in the case of the charge which 
the state has over the lands of its accoun- 
tants, or which a married woman has over 
thoiie of her husband ; it \a judieiaire, when 
it is the result of the judgment of a Court 
of Justice ; and it is conventionneUe, when 
it is the result of an agreement (which 
must be expre^is) of the parties. 



IDEIC SONAHTIA. Where two words 
Tuftually surnames) sound the siime, al- 
though spelt differently. In criminal in- 
dictments a mistake in spelling the sur- 
name is inmiaterial, so long as the sound 
is the same, and there is no mistake as to 
the party, e.g., Segrave for Seagrave. Wil- 
liams V. Ogle^ 2 Str. 889. 

IBjsji'XITX. In conveyances of land it 
is necessary to identify the property sold 
with that described by the parcels in the 
title-deeds. This is usually done by a 
oomparison of all maps and the successive 
descriptions in the successive deeds, coupled 
with a declaration of identity by some old 
credible person. And in actions and suits 
it is often necessary to establish the iden- 
tity of parties and of deponents ; but such 
evidence need not be strict, as the similarity 
of name throws the onus of disproving the 
identity on the party affirming the nega- 
tive. An affidavit of identity is also re- 
quired of the names in certificates of births, 
baptisms, marriages, and burials ; otherwise 
the question of identity is for the jury to 
determine. Hiibbard v. Lees, L. B. I Ex. 
255. 

lOVQRAinni (F0 are f^noran^). For- 



lOVOEAXUS—eonftnfittfd. 
merly the grand jury used to write this 
word on bills of indictment when, after 
having heard the evidence, they thought 
the accusation against the prisoner waa 
groundless, intimating that, though the 
facts might possibly be true, the truth did 
not appear to them ; but now they usually 
write in English the words *'not a true 
bill," or *• not found," if that is their ver- 
dict ; whereupon the party is forthwith dis- 
charged; and the jury are in so doing said 
to ignore or throw out the bill. A notable 
instance of the finding an ignoramus was 
the Earl of 8haftetbury*s Case, 8 St. Tr. 
759, temp, Charles II. 

naOEUBIiSa These are, in French 
Law, the immoveables of English Law. 
Things are immeMes from any one of three 
causes: (1.) From their own nature, — e.g., 
lands and houses; (2.) From their desti- 
nation, — 6.(/., animals and instruments of 
agriculture when supplied by the landlord ; 
or (3.) By the object to which they are 
annexed, e.g,, easements. 



To impanel a jury signifies 
the entering by the sheriff upon a piece of 
parchment termed a panel the names of 
the jurors who have been summoned to 
appear in Court on a certain day to form a 
jury of the country to hear such matters as 
may be brought before them. 

DIPABLAirCX. An indulgence for- 
merly granted to a defendant to defer 
pleading to the action until a subsequent 
term. It is said that the reason of allowing 
imparlance was to give the plaintiff an 
opportunity of settling the matter amicably 
with the defendant without further prose- 
cuting his suit, a practice which is supposed 
to have originate from a religious prin- 
ciple founded on the text of Scripture, 
" Agree with thine adversary quickly, 
whiles thou art in the way with nim." — 
Matt V. 25. Since the 2 WUl. 4, c. 39, in 
actions commenced by the process pre- 
scribed by that Act, these imparlances are 
abolished ; and more recently, under r. 81 
T. T. 1853, no entry or continuance by way 
of imparlance or otherwise shall be made 
on any record or roll whatever, or in the 
pleadings. 

See also title Oontikuance. 

IMPLICATIOK. This word defies 
something implied in law, though not 
formally expressed in words. 

The natural meaning of the word is also 
the technical one. Such implications are 
raised both in estates and in rights ; e.g., 
prior to I Vict. c. 26, an estate tail by im- 
plication arose from words importing an 
indefinite failure of issue of the donee for 
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life; and although that particular impli- 
cation is now expressly didcontinued by 
statiitef yet similar implications hold good 
in other matters ; also, a subsequent ratifi- 
cation by A. of the contract of B. amounts 
in law by implication to a previous com- 
mand on the part of A. to B. to enter into 
the contract. 

UFOUHD. The placing — i.e., confin- 
ing — cattle, goods, or chattels taken under 
distress in a lawful pound, which may be 
either open or close. An open pound is 
any place in which the owner of the cattle 
may give them to eat and drink without 
trespass, and by the Common Law he was 
in fact bound to do so at his own peril. A 
pound close is some priyate place, selected 
oy the impounder, wnere the owner has no 
right to enter to them, but the impounder 
must sustain them, and that without any 
allowance for it. But now, by 12 & IS Vict. 
0. 92, it is enacted that every person who 
shall impound or confine any animal in any 
common pound or inclosed place ihcUl pro- 
vide it with food and water ; and by the 
17 & 18 Vict. 0. 60, it is further enacted 
that the impounder may, in the manner 
directed by the Act, sell the cattle im- 
pounded, or any of them, openly in the 
public market, and apply the produce of 
the sale in discharge of the expenses of 
food and nourishment, rendering the over- 
plus (if any) to the owner of the cattle. 
See also titles Pound ; Pound-Breach ; 
and Pound-Kjsepbb. 

DCFBIBONIIENT 70B DEBT. By the 

Stat. 32 & 33 Vict. c. 62 (The Debtors' 
Act, 1869), s. 4, it is enacted that no person 
shall, after the Ist of January, 1870, be 
arrested or impriaoned for making default 
in payment of a sum of money, with the 
following exceptions : — 
(1.) Persons maldng default in the pay- 
ment of a penalty, not being a 
penalty in respect of any con- 
tract; 
(2.) Persons making default in the pay- 
ment of any sum recoverable sum- 
marily before a justice of the 
peace; 
(3.) Persons being trustees or qwui trus- 
tees making default in the pay- 
ment of a sum in their possession 
or under their control, after they 
were ordered by a Court of Equity 
to pay the same ; 
(4.) Persons being attorneys or solicitors 
making default in the payment of 
costs ordered to be paid for mis- 
conduct, or in the payment of a 
sum of money ordered to be paid 
by them as officers of the Court ; 
(5.) Persons being banlnrupis or liqni- 
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dating or compounding debtors, 
making default in the payment of 
any portion of a salary ordered by 
hhj Court of Bankruptcy to be 
paid; and 
(6.) Persons making de&ult in the pay- 
ment of sums in respect of the 
payment of which oraers are in 
the Debtors Act, 1869, authorized 
to be made, being principally a 
debt or the instalment of any debt 
due from such persons in pur- 
suance of any order or judgmeut 
of the Court which inflicts the 
imprisonment ; s. 5. 

IXFBOPBIATE BXCTOB. Commonly 
signifies a lay rector as opposed to a spiri- 
tual rector, just as impropriate tithes are 
tithes in the hands of a lay owner, as op- 
posed to appropriate tithes, which are tithes 
m the hanos ef a spiritual owner. 

See titles Impboprzatiok ; Tithu. 

nCFBOPBIATIOV. The annexing of 
an ecclesiastical benefice to the use of a 
lay person, whether individual or corpo- 
rate, in the same way as appropriaiion is 
the annexing of any such benefice to the 
proper and perpetual use of some spiritual 
corporation, whether sole or aggregate, to 
enjoy for ever. 

The origin of appropriations is com- 
monly attributed to the policy of the 
monastic orders, and is explainea in this 
manner : At the first establishment of the 
parochial clergy, the tithes of the parish 
were distributed in four parts — one part 
being assigned to tlie bishop, one other 
part for the maintenance of the fabric of 
tlie church, a third part for the support 
and relief of the poor, and the remaining 
fourth part for the support of the incum- 
bent. The bishops having afterwards 
received ample endowment from other 
sources, the tithes were freed of their lia- 
bility in that respect ; and the monasteries 
by gradually obtaining possession of the 
tithes, by grant or otherwise, retained the 
entirety of them to their own use, subject 
only to maintaining the fabric of the 
church, supporting and relieving the poor, 
and discharging by themselves or their 
deputy (the vicar) tlie duties of the incum- 
bent. In this manner the tithes became 
appropriated to the monastic bodies ; and 
upon such appropriation being made, the 
appropriators, and their successors, for ever 
became the perpetual parsons (persona) of 
the church, and as such might sue and be 
sued. 

Upon the dissolution of the monasteries 
by Stat. 27 Hen. 8, c 28, and 31 Hen. 8, 
c. 13, all these various appropriations were 
given to the king by clauses contained in 
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these statutes ; and the king having since 
granted oat from time to time to his sub- 
jects the tithes so given to himself, tUere 
have thenoe arisen the impropri<Uions, or 
lay parsonages, of the present day. 

The appropriation may become disap- 
propriate in either of two wayd : 

(1.) By the dissolution of the corpora- 
tion to which the tithes belonged, — an 
effect which was expressly excluded by 
the stitutes of Henry 8 upon the dissolu- 
tion of the monastic htjuses ; or 

(2.) By the patron's presentment of a 
clerk, and the subsequent institution and 
induction of the presentee to the parson- 
age. If such presentee had a vicar under 
him, the parsonage was what used to be 
called a miie-cnre, 

IMPUTATIONS DES PAISMEHB. In 
French Law, denotes the same as Appro- 
priation of Payments in English Jbaw. 
See that title. 

IV AUTBB DBOIT. In another s right. 
Thus, when an executor or administrator 
sues a person for a debt due to the testator 
or the intestate, he is said to do so tn autre 
droit, that is, in right of another, viz., in 
the right of the tes&tor or intestate, whom 
he represents. 8o also a husband, in right 
of his wife, acquires certain interests in her 
estates, both real and personal, and may 
also in her right sue on the contracts of 
his wife made before marriage, and on all 
obligations coming to her as the merito- 
rious cause of action during the coverture. 
The circumstance that any estate or right 
is held in autre droit, while another is held 
in 9on droit, or in a person's own right, is 
one of the chief causes which prevent the 
merger of the two estates or rights in one. 

nrCSllDIABIBX : See title Abson. 

mCIDEHT. This phrase is properly 
used to denote anything which is inse^- 
lably belonging to, connected with, or in- 
herent in, another thing which is called 
the principal. Thus, a Court Baron is in- 
cident to a manor, and also inseparably 
incident, so much so that it cannot be 
severed from it by grant ; for a Court is an 
essential ingredient in every manor, with- 
out which it will cease to be a manor. 
Again, rent is said to be incident to a re- 
version ; i.e., one of the inseparable quali- 
ties, or one of the necessary characteristics 
of a reversion. Les 'Permes de la Ley. 

But the word is also used less properly 
to denote anything which is connected 
with another thing, even separably. Thus, 
in the common phrase, " costs of and in- 
cidental to " any suit or legal proceeding, 
the word can only be taken as meaning 
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properly incurred in connection therewith. 
Also, the incidents of property may be 
either inseparable or sepcuuble, e.g., the 
right of alienation is separable in Equity, 
although, Beinble, inseparable at Law, from 
a fee simple or fee tail estate in lands, or 
an absolute interest in personal estate. 

UrOIFITnS (from the Lat. incipio— 
to begin). The beginning or commence- 
ment of pleadings, or sometimes of other 
proceedings. The phrase entering (he 
indpiiur on the roll may be thus explained. 
When the contending parties in an action 
have come to an issue, the plaintiff, in 
strictness, should enter the same, together 
with all the pleadings prior thereto, on a 
roll of parchment called the issue-roll; 
but this is now seldom done, the com- 
mencement of the pleculings only being 
entered thereon, which is termed entering 
the incipitur (i.e,, the beginning) on the 
roll (1 Arch. Praot. 350; Tidd s Pract.). 
The entry even of the incipitur is now, 
however, by a recent rule of Court rendered 
unnecessary. See 1 PI. R. H. T., 4 Will. 4. 
See also title Issue Roll. 

HTCLOSirBE. Provision has been made 
by numerous Acts in the present reign, 
following the principal Act, 41 Geo. 8, 
c. 109 (General Inclosure Act), for the in- 
closure, exchange, and improvement of 
commons and other lands, subject to com- 
monable rights and incidents in England 
and Wales. A board of commissioners is 
constituted by the Act 14 & 15 Vict. c. 58, 
and their continuance in office is regulated 
by the Act 25 & 26 Vict. o. 78. The usual 
method of procedure is for the commis- 
sioners to make an order for allotment, 
which, in the first instance, is provisional 
only, but wiiich is afterwards made absolute 
upon a proper valuation and adjustment of 
the rights of all the parties concerned. 
The Court of Chancery has no power, in 
general, to restrain the commissioners. 
Harris v. Jose, L. R. 1 Eq. 84. 

See also titles Commons ; Roads ; 
Ways. 

UrCOBPOBEAL HEKEDITAMENTS. 

These comprise the following varieties of 
hereditaments : — 

(A.) Incorporeal hereditaments simply 

so called ; and 
(B.) Purely incorporeal hereditaments. 
(A.) Incorporeal hereditaments, simply 
so called, comprise the following varieties 
of hereditaments: — 
(1.) Reversions; 

(2.) Remainders, which again are either 
(a.) Vested remainders ; or 
(6.) Contingent remiiinders ; and 
(3.) Executory interests. 
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continued. 

The definitioDB of these YaiietieB of in- 
corporeal hereditaments are the following : 

(1.) A reversion is that estate of the 
tenant which remains undisposed of, after 
he has gpranted a particular estate, or parti- 
cular estates, out of his own original estate ; 

(2) A remainder is that part of the 
grantor's own original estate which remains 
in him after he has grants thereout one or 
more particular estate or estates, and which 
he afterwards by the same instrument 
whereby he creates the particular estate or 
estates which precede it grants out also, 
BO as to take effect (if at all) subsequently 
to and upon the determination of the last- 
mentioned particular estate or estates. And 
such a remainder is either 

(a.) A vested remainder, if (be it ever 
so small) it is always ready from its 
creation to its close to come into pos- 
session the moment the prior eistate or 
estates (be they what they may) happen to 
determine; or 

(b.) A contingent remainder, if (be it 
what it may) it is not always ready from 
its creation to its close to come into 
possession the moment the prior estate or 
estates (be they what they may) happen to 
determine. 

(3.) An executory interest is a future 
estate which in its own nature is indestructi- 
ble, and which arises when its time comes of 
its own inherent strength, not waiting for, 
or depending on, the determination of the 
prior estate or estates (as the remainder 
docs), but, on the contrary, putting an end 
to any prior estate or estates which may at 
the time be subsisting. 

There are certain rules which regulate 
the creation of contingent remainders and 
executory interests respectively. Firstly, 
the rules which regulate the creation of 
the contingent remainder are the follow- 
ing;— 

(a.) The seisin, or feudal possession, must 
never be without an owner ; in other words, 
every contingent remainder of an estate of 
freehold must have a particular estate of 
freehold to support it ; and as a corollary 
to this first rule, there is al^ the following 
rule, viz., every contingent remainder must 
vest, i.e.f become transmuted into a vested 
remainder or actual estate, during the con- 
tinuance of the particular estate which 
supports it, or eo instanti that such parti- 
cular estate determines ; and 

(b.) An estate cannut be given to an un- 
born person for life, followed by an estate 
to the child of such unborn person. 

Secondly, the rules which regulate the 
creation ojf the executory interest are the 
following : — 

(a.) An executory interest (not being 
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eontinued. 
subsequent to an estate tail) most be made 
to commence (if at all) within the period 
of any fixed number of lives existing at the 
date of the instrument creating it and an 
additional term of twenty-one years, allow- 
ing further for the period of gestation, 
should gestation actuallv exist ; but if no 
lives are fixed on, then the tenn of twenty- 
one years onlv is allowed (see title Psbpb- 
TuiTiES); and 

(&.) The income of real or personal estate 
cannot be directed to be accumulated for 
any longer term than one or other singly 
(but not two or more together) of the fol- 
lowing periods, so as to be given over with 
or without the oorpm of the estate to a 
grantee, or devist^e, or legatee, that is to 
say, — 
(oa.) For the life of the granf or or settlor 

(in the case of a deed) ; 
(66.) For twenty-one years ttom the 
death of such grantor or settlor 
Tin the case of a deed), or of the 
devisor or testator (in the case of 
a will) ; 
(ce.) For the minority of any person 
living or in ventre ea mere at the 
deatli of the grantor or testa- 
tor; or 
(dd.) For the minority only of any per- 
son who under the deed or will 
would for the time being, if of 
full age, be entitled to the in- 
come so directed to be aocnron- 
lated (39 & 40 Geo. 3, c 98, c«im- 
monly called the Thellusson Act) 
(and see title Aocumulationb). 
(B.) Purely incorporeal hereditaments 
comprise the following varieties : — 
(a.) Appendtmt incorporeal heredita- 
ments ; 
(6.) Appurtenant incorporeal heredita- 
ments; and 
(c.) Incorporeal hereditaments in gross. 
Firstty, (a.) Appendant incorporeal 
hereditaments are such hereditaments of an 
incorporeal character as are necessarily, and 
have therefore from the earliest of times, 
been attached to some corporeal heredita- 
ment, and never been separated therefrom. 
They comprise the following three varieties, 
viz. : — 
(1.) A 8ei<niiory appendant (see that title). 
(2.) A right of common appendant (see 

title Common); and 
(3.) An advowson appendant (see that 

title). 
Secondly, appurtenant incorporeal here- 
ditaments are such hereditaments of an in- 
corporeal character us are not necessarily or 
originally attached to some corporeal here- 
ditament, but have been attached thereto 
either by some express deed of grant, or by 
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prescription, which presmnes a grant. The 
only example of an appurtenant incorporeal 
hereditament which need be given is, — 

A right of common appurtenant. Bee 
title CoMHON. 

Thirdly, incorporeal hereditaments in 
gross are such hereditaments of an incorpo- 
real character as are not attached to any cor- 
poreal hereditament, but stand separate and 
ulone. They comprise the following six 
(among other) varieties : — 

(1.) A seignio^ in gross (see that title) ; 

(2.) A rent Sf^ ($ee that title) ; 

(8.) A rent-charge (tee that title) ; 

(4.) A right of common in gross ($ee 
title CoiDiON) ; 

(5.) An advowson in gross (»ee that 
title); and 

(6.) Tithes (tee that title.) 

Many of these incorporeal hereditaments 
in gross may have been at one time incor- 
poreal hereditameots either appendant or 
appurtenant to some corporeal heredita- 
ment, from which in some manner or other 
they have been separated ; and it is a rule 
of law that when an appendant incorpo- 
real hereditament {e.g., an advowson) is 
once separated from the corporeal heredita- 
ment to which it was theretofore attached, 
it can never become appendant again, but 
must always for the future either remain 
in gross or become appurtenant, by some 
grant, express or presumed. 

HfCBEASE, COST 07. In strictness it 
is within the provinoe of the jury upon 
any trial to assess or ascertain the amount 
of and to award the costs of the action to 
the successful party; but as the Courts 
have power ex officio to assess the damages 
against the de^ndant, it has become the 
practice for the jury to award to the 
successful party the nominal sum of 40«. 
only, and for the Court to assess by their 
own officer the actual amount; and the 
amount so assessed, over and above the 
nominal sum awarded by the jury, is 
thence called " costs of increase." Lush's 
Pr. 775. 

nfCUMBEHT (from inctmbere, signify- 
ing, as well to possess and keep safely, 
as to endeavour earnestly, dbnixe operam 
dare). Is a clerk duly possessed of or 
resident on his benefice with cure. It is 
said there are four things necessary to the 
being a complete incumbent. 1st. Pre- 
sentation, 'i'hat is, the patron's free gift or 
commendation of his clerk to the parson- 
age or vicarage, by presenting or offering 
him to the bishop. 2ndly. Admission of 
such clerk by the bishop by his allowance 
or approbation of him after due examina- 
tion, and by making record of his name 
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accordingly. Srdly. Institution of such 
clerk to such benefice by the bishop or 
collation. 4thly. Introduction, wherebv the 
clerk takes actual possession of the bene- 
fice, by taking the keys of the church door, 
by the ringing of a bell or the like. 

IVDEBITATTTS A88UXP8XT. That 
species of the action of assumpsit in 
which the plaintiff first alleged a debt, 
and then a promise in consideration of the 
debt; such promise, however, was not 
usually an express, but an implied one, 
the law always implying a promise to do 
that which the party is legally liable to 
perform. Now by the C. L. P. Act, 1852. 
s. 49, all statements which need not be 
proved, such as the statement of time, quan- 
tity, quality, and value, where these are 
immaterial ; the statement of losing, and 
finding, and bailment in actions for goods 
and ti^eir value; tlie statement of acts of 
trespass having been committed with force 
of arms and against the peace of our lady 
the queen ; the statement of promiees which 
need not be proved, as promises in indebi- 
tatus counts, and mutual promises to per- 
form agreements ; and all statements of a 
like kind, shall be omitted. 

For forms of indebitatus counts, see 
Day, C. L. Pract. pp. 287-239. 



niDEOZHT ABSAtJLT. 
niDEGJUIT EXFOSUEE. 



These are of> 
fences under 
the Criminal 
Law, 24 & 25 
Vict. c. 100, 
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B. 52, and other statutes, punishable re- 
spectively with imprisonment or fine, or 
lK>th, and with or without hard labour. 
See Greenwood and Martin's Magisterial 
and Police Guide, 1874. 

IHDEianTT. It is usual to insert in 
settlements and wills a clause of indemnity 
for the protection of the trustees acting in 
the trusts created therein. And where (as 
not infrequently happens) the trustees 
at the urgent request of their cestuis 
que trust commit what is technically a 
breach of trust, but the act is done bond 
fide, and fur a present advantage, it is not 
unusual to give, and the trustees have a 
right to demand, from the cestuis que trust 
requiring them so to act an express deed 
of indemnity. Such deed may either con- 
sist in the personal covenant of the parties, 
or not only in such personal covenant, but 
also in the setting apart a fund, called an in- 
demnity fund, to recoup the trustees any 
outlay which they may have to incur or 
be put unto in consequence of their having 
so acted. 

See also title Guarantee. 
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nrSXianTT, acts OV. Acta of In- 
demnity are snch as are pesaed for the 
relief of those who have neglected to take 
the necessary oatlis, or to perform other 
acts required to qualify them for their 
ofBces and employments. So Acts of In- 
demnity, after rebellions, have been passed 
for quieting the minds of tlie people, and 
throwing former offences into oblivion. 
Similarly, in 1766, when the Privy Council, 
being driven to do so by an urgent neces- 
sity, issued certain Orders in Council with- 
out having the authority of any Act of 
Parliament so to do, an Act of Indemnity 
was passed in the following year for the 
protection of all persons concerned in the 
issuing or execution of the orders. 

IHSEHTUBX. Deeds or writings which 
are cut or indented at the top or side 
are called indentures. They formerly 
used to cut them in acute angles (indar 
dentium) like the teeth of a saw, but now 
they are usually cut, where cut at all, 
in a waving line on the top. Formerly, 
when deeds were more concise than at 
present, it was usual to write both parts 
on the same piece of parchment, with some 
word or letters of the alphabet written 
between them ; through which the parch- 
ment was cut, either in a straight or 
indented line, in such a manner as to leave 
half the word on one part and half on the 
other ; but at length indenting only came 
into use, without cutting t^ugh any 
letters at all ; after which the process of 
indenting came to serve for little other 
purpose than to give name to the species 
of the deed, and accordingly, by the stat. 8 & 
9 Vict, c 106, the necesnity for indenting 
was abolished altogether in the case of 
ordinary deeds, and by the stat. 24 Vict. 
0. 9, it was abolished as a requisite in 
deeds of gift of lands to charities. 

IHSIOTMSnT. An indictment is a 
written accusation brought, or (speaking 
teohnicallv) laid against one or more 
persons of a crime or misdemeanor pre- 
ferred to and presented upon oath bv 
the grand jury. Strictly speaking such 
a written accusation is not called an 
indictment until the grand jury has 
heard the evidence against the accused, 
and pronounced the accusation to be well 
grounded, or in other words has found *^ a 
true bill " : and in this case the indictment 
is said to be found, and the party is said 
to stand indicted. The person who indicts 
another man of an offence is sometimes 
termed the indictor, and he who is indicted 
the indictee. Hawk P. C. 

8&e also title Csiaonal Infobhation. 

THBOBSEMXHT. An^ writing on the 
back of a deed or other instrument is an 
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indorsement ; thus the receipt for conside- 
ration money on the back of a deed is an 
indorsement; so is the attestation clause 
when written on tbe back of a deed. 8o 
also in the negotiating bills of exchange, 
he who writes his name on the back of a 
bill is termed the indorser, and he in wboae 
favour it is indorsed, the indorsee. 

An indorsement is of two kinds, viz., 
either (1) in blank, or, (2) speoiaL An in- 
dorsement in blank (which is much the more 
usual of the two) is where the indorsing 
person merely writes his name across the 
oack ; an indorsement special is where he 
prefixes to his own signature on the back 
the name of a third person expressed sb . 
his payee. The effects of the two indorse- 
ments are different, an indorsement in 
blank rendering a bill or note payable to 
bearer generally, while a special indorse- 
ment limits the payment to the spedal 
payee named and to no other. 

IHDTTCEKEHT. That portion of a 
declaration or of anv subsequent pleading 
in an action, which is brougnt forward by 
way of explanatory introduction to the 
main allegations. It is somewhat analo- 
gous to the preamble in an Act of Parlia- 
ment, or to the recitals in a deed, and, 
like them, commonly commences with the 
word ** whereas." Thus in a declaration 
for libel, all that introductory part which 
stated ** that whereas the plaintiff was a 
good, true, honest, just, and faithful sub- 
ject of the realm, and as such had always 
conducted and behaved himself, &c., Ac.,** 
was the inducement, and the matter thus 
brought forward was thence termed ** matter 
of inducement ;" and in general, not being 
a material or essential part of the plead- 
ing, it could not be tra^Bned. But see now, 
as to the omission of such prefatory words, 
C. L. P. Act, 1852, s. 61. It commonly 
happens that in declarationa on contract 
there is no inducement, as the declaration 
in such cases begins by alleging the con- 
tract; on the other hand, in actions for 
wrongs independent of contract, t.e., on 
torts, all that part of the declaration which 
precedes in logical order the statement of 
the Act which is complained of as wrong- 
ful, comprising the allegation of the right, 
or of the circumstances of the right, is com- 
monly known as the inducement. In 
actions of trespass for assault and battery 
and for false imprisonment there is no 
inducement. Inauoements which are cal- 
culated to prejudice or embarrass the 
defendant may be struck out under the 
C. L. P. Act, 1852, s. 52. If the induce- 
ment contain any allegation that is material 
to the action, it may of course in such a 
case be traversed. 

See also title Declaration. 
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IHSTTCnOH. The giving the clerk or 
parson corporal poeaesKion of the church : 
and it is generally dune by holding the 
ring of the door, tolling the bell, or some 
such form. The intention of it is, that 
the parishioners may have doe notice 
and sufficient certainty of their new minis- 
ter, to whom their tithes are to ^be paid. 
This, therefore, is the investiture of 
the temporal part of the benefice, as in- 
stitution is of the spiritual. Go. Litt. 
300. 

nnoUBTB IAL AKD FROYIBEHT 
SOCIETIES : See title Fbiendlt Sooieties. 

ni ESSE. In being ; in existence. Law 
writers frequently make a distinction be- 
tween things which are in esse^ and those 
which are in poasej or in potentia ; the one 
signifying something in existence at the 
present instant, the other signifying some- 
thing that may possibly be so at some 
future time. Co. Litt. 

TSTFAWrBf AGE OT. He who has not 

attained the age of legal capacity, which 
age is in general fixed at twenty-one 
years. For certain purposes, however, it 
arrives much earlier Thus, in criminal 
cases, a person of the age of fourteen years 
may be capitally punished, but under the 
age of seven he cannot. The intermediate 
period, between seven and fourteen, is sub- 
ject to much uncertainty, for the infant 
between seven and fourteen shall be judged 
prima facie innocent ; yet, if he was doli 
copox, and could discern between good and 
evil, he may be convicted and undergo 
execution of death, though he hath not 
attaint the years of puberty or discretion. 
A male at twelve years of age may take the 
oath of allegiance \ at fourteen is so far at 
the years of discretion that he may enter 
into a binding contract of marriage; and 
at twenty-one he is at his own disposal, 
may aliene his land, and generally perform 
all the duties and enjoy all the privileges 
attaching to a citizen. A female also is at 
maturity at twelve years of age, and may 
therefore at that age enter into a binding 
contract of marriage ; and at twenty-one 
she may dispose of all her property. 

The full age of twenty-one years is com- 
pleted on the day preceding the anniver- 
sary of a person s birth ; and as, in the 
computation of time, the law in general 
allows no fraction of a day, it follows that 
if an infant is bom on the 1st of January, 
he is of an age to do any legal act on the 
morning of the last day of December, 
though he may have lived nearly forty- 
eight hours (or two days) short of the 
twenty-one years. 

OrVAVTS, nrCAPAGXTDSS OT. An in- 
fant may be liable both for tort and in 
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crime; but with reference to his liability 
on contract, the law may be stated as fol- 
lows: — (a.) In the case of contracts for 
necessaries, he is fully b'able for these; 
and as to what are necessaries, see that 
title ; (ft.) In the case of contracts for non- 
necessaries, the general rule of law is that 
infants bind others, but are not bound 
themselves (cbUgant^ ted mm Migantur), 
This general rule is, however, subject to 
another one, viz., that every contract is 
vrimd faeie presumed to be for the infantas 
Denefit, and until the contrarv is shewn, 
and he chooses upon attaining his majority 
to disaffirm it, the law will hold him to it, 
the contract of an infant in such cases 
being voidable only, and not absolutely 
void. In case an infant, upon becoming 
an adult, chooses to promise to pay a debt 
incurred during his or her infancy, he or 
she must put the promise in writing, and 
personally sign the same, under Lord Ten- 
terden's Act (9 Geo. 4, c. 14). There are, 
however, some contracts entered into by 
infants which are absolutely void, and 
therefore, ex vi termini, not confirmable 
by them upon their attaining full age, e.a., 
generally such contracts as cannot possibly 
be for their benefit, such as a bond iu a 
penal gum. It is not competent for a 
plaintiff to treat a breach of contract as a 
tort, for the purpose of suing the infant on 
it. /enntng« V. iZandaR, 8 T. B. 385. And 
now under the Infants' Belief Act, 1874 
(37 & 38 Vict c. 62), the contracts of in- 
fants which were heretofore voidMe only, 
are rendered absolutely void, and as a con- 
sequence are not confirmable by tiiem upon 
their becoming adults. 

UTA BTS, JTTBISDICnOH OT CHAV- 
CfEBT OYEB. The origin of this jurisdic- 
tion is in the Grovm as parens p€Urix, 
whereby the C5rown is laid under certain 
duties towards children, and the discharge 
of which duties the Grown has committed 
to the Lord Chancellor sitting in Chancery. 
An appeal lies to the House of Lords and 
not to the Privy Council. But now all 
appeals are to be to the Court of Appeal 
(intermediate or final) of the High Court 
of Justice. 

An infant is said to become a ward of 
Court so soon as a bill is filed relative to 
his estate, or an order for his maintenance 
is made on summons without suit (^In re 
Graham, :L. B. 10 Eq. 530). It is not 
necessary that the infant should have any 
property in order to found the jurisdiction, 
although without some property tiie juris- 
diction cannot be either conveniently or 
profitably exercised. WeHeeleyy. Beaufort^ 
2 Buss. 21. 

The control of the Court over infants 
extends to their maintenance, education, 
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IHTAVT8, JUBISDICnOH OT CHAV- 
CEBT OVER— continued. 
and marriage; and the Court visits any 
diriregard of its authority in these matters 
witli the punishment of imprisonment for 
contempt. 

See also title Quabdiahb. 

DTFEBIOB 0017BT8. Our Courts of 
Judicature are classed generally under two 
heads or divisions, viz., the superior 0»urt6, 
and the inferior Courts, the former division 
compriuing the Courts at Westminster, tiie 
latter comprising all the other Courts in 
general, many of which, however, are far 
from being of inferior importance in the 
common acceptation of the word. Those 
Courts which are generally understood by 
the phrase ** the superior Courts at West- 
minster/' are the King's Bench, Common 
Pleas, and Exchequer. 

nr FOBMA FAT7PXBIB. See FoRMi 
Pauperis. 

IITTOBMATIOH Informations are ac- 
cusations for criminal oflfences, and he who 
makes such accusations is termed an in- 
former, and are, 1st, in the name of the 
king only, and these are filed in the Court 
of King's Bench for the punishment of 
offences affecting the siifety of tiie Crown, 
or the interests of the public ; and when 
affecting the king, his ministers, or the 
state, are filed ez officio^ by his immediate 
officer, the Attorney- General; when more 
particularly affecting individual rights, 
they are then filed by the king's coroner, 
or master of the crown office ; 2nd., in tlie 
name of a king and a subject, or in the 
name of a subject only. These latter 
are commonly called infonnations qui tarn, 
from these woids in the information when 
the proceedings were in Latin, qui tarn 
pro domino rege quam pro se ipsOj &c., 
and these are usually brought before 
justices of the pea^e, upon penal statutes, 
which inflict a penalty upon conviction 
of the offender, one part thereof going to 
the king, and the othir part thereof to 
the informer. The proper matters for in- 
formations ex officio are such misde- 
meanours as peculiarlv tend to disturb 
or endanger the kings government, or 
to molest or afiront him in the regular 
discharge of his royal functions, e.g., sedi- 
tious libels and nuts not amounting to 
high treason, libels upon the king's 
ministers, his judges, &c., reflecting upon 
their conduct in the execution of their 
official duties, obstructing such officers in 
the execution of their duties, offences by 
such officers for bribery or for corrupt or 
oppressive conduct, and the like. 

See also title Criminal iNFORMATioir. 

nr OB088. At large; independent of; 



nr OB08B — eontinued, 
not annexed to, or dependent upon any- 
thing. The phrase '* easements in grots" 
was used to designate rights of way and 
the like, enjoyed by an individual or indi- 
viduals 9s such, and not as being owner or 
owners of som^ adjoining land. But i>nch 
rights are now called licences only, and not 
easements. Also, powers in grttfs are those 
powers (not being simply collateral) which 
are not appendant or annexed to any 
estate. 

See also title Incorporeal Hjebsdita- 

MEMTS. 

lUHJEKITAirGS {hasredit<u). Such an 
estate in lands or tenements, or oth^ 
things, as may be inherited by the heir, 
and it is divided into inheritance corpo- 
rate and inheritance incorporate ; the for- 
mer consisting of messuages, lands, and 
other substantial or oorporetd things ; the 
latter conBibting of advowsons, ways, com- 
mons, and such like, that are or may be 
appendant or appurtenant to inheritances 
corporate. Lee Termes de la Ley. 



IHEIBinOH. A writ to inhibit or 
forbid a judge from proceeding further in 
the caufeO depending before him. There 
IB also another writ of this kind, Ixing 
one which issues forth from a higher 
Ecclesiastical Court to an inferior one upim 
an appeal (Cowel). It is nearly the same 
thing with Prohibition at Common Law 
and Injunction in Equity. See those 
several titles. 

mjUHGTION. This is a writ remedial 
which formerly issued almost exclusively 
out of the Court of Chancery rebtraiuing 
the commission by the defendant of some 
act which he is tlireatening to commit, or 
restraining him in tiie continusmce thert^of. 
The writ of prohibition {see that title) was 
until recently the only writ of this nature 
wliich might issue out of a Court of Com- 
mon Law ; but under tlie C. L. P. Act, 
1854, and now more completely under the 
Judicature Act, 1873, every Court may 
issue injunctions of all kinds. 

Injunctions have hitherto been issued 
chiefly in restraint of two classes of acts, 
viz. : — 

(1.) The institution or continuance of 
legal proceedings ; and 

(2.) The commission of acts in pais, of a 
wrongful nature. 

The former of these two groups of cases 
will no longer be restrained by the Courts 
of Equity alone, but by all the Courts 
equallv, and probably upon the like 
grounds with those upon which hitherto 
Courts of Equity have been induced to 
act, viz., — cases where the plaintiff' had a 
legal right, which it was inequitable that 
he should exercise at law, 6.^., upon a bond 
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IHJ UHCTIOH— <xmhnu6<2. 

or other security obtained by fraud or un- 
due influence {Tyler y. YaUa, L. B. 11 
Eq. 265) ; or against an executor whose 
assets have been lost without his act or 
default; or where a creditor vezatiously 
sues an executor at law, after a decree has 
been obtained upon a creditor's bill for 
arlminidtration of assets in Equity. Perry 
V. Phdips, 10 Ves. 38. 

The latter group of cases in which 
£(}uity would restrain by injunction com- 
prised such cases as the following : — 

(1.) Where the case was one fur specific 
performance, and an injunction (which is 
the negative side of that remedy) was the 
only available means of enforcing it {Lum- 
ley V, Wagner, 1 De G. M. & G. 616) ; 

(2.) In cases of waste, where either from 
the nature of the waste or from the titles 
of the parties, no writ of waste could be 
had at Law {Downahire (Jlfarguw) v. Sandys, 
6 Ves. 109 ; Qarili v. CoUon, 1 Ves. Sen. 
524) ; 

(3.) Nuisances, whether of a public or 
of a private nature ; and 

(4.) Infringements of patent, copy- 
right, and trade-marks. 

And under the stat. 21 & 22 Vict. c. 27 
riiord Cairns* Act), the Court may award 
damages either in CMidition to or in lieu of 
an injunction in a proper case. Soames v. 
Edge, Johns. 669. 

DTLAKD BILLS OF EZCHAHOE. Bills 
of exchange are so called when the drawer 
and drawee are both resident within the 
kingdom where drawn (Bayley on Bills 
of Exchange). If the bill is either drawn 
abroad or made payable abroad, it is a 
foreign bill and not an inland one. 
See also title Bills of Exchange. 

DfK. A house where the traveller is 
furnished with everything he has occasiion 
for while on his way. Thomson v. Lacy, 
8 B. & A. 283. 

A mere coffee-house, or boarding or 
lodging-house, is not an inn. Upon the 
keeper of an inn the law throws a peculiar 
responsibility in guarding the goods of his 
guests ; and if the goods are lost, unless it 
be through the gross negligence of the 
owner, the inn-keeper shall be liable ; but 
his liability is limited to goods in the 
house (infra hospiiium) and to the goods of 
regular guests (a resident boarder or lodger 
not being such a guest). 1 Smith, L. C. 
50 ; CaJye^s Case, 8 Coke, 32; 2 Stephens' 
Bl. 133; Cro. Jac. 224. 

IHK8 OF COUBT {hospitia eurim). The 
societies of the Middle Temple, Inner 
Temple, Lincoln's Inn, and Gray's Inn, are 
80 called because the students therein do 
study the law to fit them for practising in 



IHK8 OF COURT— continued. 

the Courts at Westminster or elsewhere. 
These, together with the Inns of Chancery 
and the two Serjeants' Inns, are said to 
have formed one of the most famous uni- 
versities in the world for the study of law ; 
and here exercises were performed, lectures 
read, and degrees conferred in the Common 
Law, as they are at other universities in the 
present day in the Canon and Civil Laws. 
The degrees were those of barristers (first 
styled apprentices, from apprendre, to learn) 
who answered to our bachelors ; as the 
state and decree of a Serjeant, servientis 
od legem, did to that of doctor. Thene 
studies are now under the control of the 
Council of Legal Education, who have 
endeavoured to re-invigorate them by hold- 
ing out rewards for excellence in the 
various branches of legal study, and par- 
ticularly in Roman Law and Jurispru* 
dence, and by making a certain standard 
of excellence compulsory upon all students 
seeking admission to the degree of barrister. 
The Inns of Chancery, being Clifford's 
Inn, Symond's Inn, Clement's Inn, and 
others, are subordinate to the Inns of Court 
properly so called. 

INHUJfiFDO (from innuo, to beck or 
nod with the head.) That part of the 
declaration in actions of libel and slander 
which explains the meaning or points the 
application of the libellous or slanderous 
matter complained of. An innuendo is 
frequently necessary where the language 
of the defendant is apparently innocent 
and inoffensive, but where, nevertheless, 
by virtue of its connection with known 
collateral circumstances, it conveys a latent 
and injurious imputation. So where, from 
the ambiguity of the defendant's expres- 
sions, it is doubtful who was meant, it is 
the proper office of the innuendo to render 
the allusion clear, by specifically pointing 
out the meaning, as e.g,, where but one or 
two letters of the name are expressed, or 
the plaintiff is libelled under a fictitious 
or borrowed name, or where the libel is 
couched under a fable or allegory, whose 
tendency and meaning it is neoessary to 
explain b^ reference. 

See titles Libel ; Slastdeb. 

nr FESSONAM. Against or upon a 
person, as distinguished from in rem, against 
or upon a thing. An illustration of the 
distinction existing between these two 
phrases is frequently furnished by the 
revenue cases, which are peculiarly within 
the jurisdiction of the Court of £xchequer. 
Thus the condemnation of the smuggled 
goods to the use of the Crown is a prooBed- 
ing in rem, whilst the conviction of the 
person committing the illegality, though 
by the same Court and concerning the 
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same transaction, is a proceeding in per- 
tonam, A judgment in rem in an adjudi- 
cation pronounced upon the itcUus of some 
pirticular Bubjeot-matter, as for iuBtanoe, 
the sentence of the Court of Admiralty con- 
demning a ye88el or prize, or of the Court of 
Probate and Divorce establishing or nulli- 
fying a marriage ; which latter case, al- 
though clearly affecting the personal posi- 
tion of the parties, is yet included in the 
class .of judgments in rem, for it decides 
the permanent ttatue of those couceming 
whom it was institutedL 

Besides being used to denote the diver- 
sity in the effect of a judgment according 
as it is tn rem or in personam as distin- 
guished above, the phrases tn personam and 
tn rem are also usid to denote the compass 
or extent of rights ; thus a jus in rem has 
been, and commonly is, defined as a right 
availing against the world at large (factUtas 
persowB oompetens sine respectu ad certam 
personam) ; and on the other hand, a jus 
in personam as a right avnlling agaiuat 
some one individual in particular (/acvZ^cur 
personx competens cum respectu €Ld certam 
personam). But this distinction has re- 
ference only to the proximate diversities, 
for a jus in personam also avails remotely 
against all the world. Austin's Jurispru- 
dence. 

IKQITEflT (inquisitio, an inquiry^ An 
inquiry by a jury duly impanelled by the 
sheriff into any cause, civil or criminal. 
The term ^ inquest " is sometimes used to 
signify the jury itself before whom the 
question is brought. 

nrQUIBT, WBIT OF. A writ directed 
to the sheriff^ commanding him to summon 
a jury, and to inquire into the amount of 
damages due from the defendant to the 
plaintiff in a g^ven action. The necessity 
for this writ, and the inquiry under it, 
occurs in certain cases when the defendant 
has suffered judgment to pass against him 
by default or nil dicit, by confession, or 
cognovit adionem, &c., in an action, the 
tlamages in which are not ascertained or 
nscertainable by mere calculation. 

In such cases it becomes absolutely 
necessary that the quantum of damages 
should be assessed by a jury, who, under 
the presidence of the under-sherifi^ ascer- 
tain by the evidence of witnesses, as in a 
trial at Nisi Prius, what damages the 
plaintiff hath really sustained ; and after 
their verdict the sheriff returns the inqui- 
sition, which is entered on the roll in the 
manner of a poitea, 

nrQUISinOH of office, is an offi- 
cial inquiry directed by the Crown in cer- 
tain cases, as a preliminary step to the 
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seizure of property, when that can only 
be done after ^ inquest of office,*' or after 
"office found." 

See also title OincB. 

nraUlBITOBS (tn^umeores). These 
(who are called also mtnutn), are 8herifl&, 
coroners super visum corporis^ or the like, 
who are empowered to inquire into certaia 
oases. Brit ton, fol. 4. 

DTBOLMAT. The transcribing a deed 
on to a roll of parchment, according to c«;r- 
tain forms and regulations, is termed in- 
rolling a deed. It is a common practice 
to inrol deeds for safe custody ; that is, to 
get them transcribed upon the records of 
one of tiie King s Courts at Westminster, 
or at a Court of Quarter Sessions. The 
inrolment of a deed does not make it a 
record; but it thereby becomes a deed 
recorded. For there is a difference be- 
tween a matter of record, and a thinj; 
recorded to keep in memory. A record 
is the entry on parchment of judicial 
matters controverted in a Court of recoid, 
and whereof the Court takes notice; but 
an inrolment of a deed is a private act of 
the parties concerned, of which tlie Court 
takes no cognizance at the time when it is 
done (4 Cruise, 503). The copy of an in- 
rolled deed of bargain and sale is by the 
stat. 10 Ann. c. 18, s. 3, made as gooa evi- 
dence as the original deed itself. 

IVBAHITT : See title Lunacy. 

nraSFSIBIE. A term used in plead- 
ing to signify unintelligible ; and the rule 
relating to it is, that if a pleading be in- 
sensible by the omission of material wordis, 
&c., it is bad. Stephen on Pleading, 
414. 

nraiMUL C0]IPlITiL88E3rT {they settled 
(heir accounts together). A species of 
assumpsit so called, because one of the 
counts of the declaration alleged that the 
plaintiff and defendant had setded their 
accounte together, and that the defendant 
engaged to pay the plaintiff the balance, 
but has since neglected to do so. 

nrSOLVEHOT. By stat 7 Geo. 4, c 
57, a Court for the relief of insolvent 
debtors in England was esteblished ; that 
Court continued until 1861, when it was 
abolished by the stet. 24 & 25 Yict. c. 134, 
all its jurisdiction being by that Act trans- 
ferred to the Court of Bankruptcy; and 
by the stat 32 & 33 Vict c. 83, further 
provision has been made for the winding 
up of the late Court of Insolvency. Im- 
prisonment necessarily preceded insolvency 
proceedings, and the debtor being in prison, 
petitioned for his discharge, haying first 
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nreOLVEKOT-— oon^tntied. 
made a hond fide surrender of all his 
property to his creditors. 

See also titles Bankbuftot and Imfbi- 

aONMlSNT FOB DbBT. 

IHSPXCnOH^orEZAXDrATIOH, Trial 
by inspection or examination is such, that 
when the point or question in dispute is 
evidently an object of sense, the judges of 
the Court take upon themselves to decide 
the question upon the testimony of their 
own senses; for where the affirmative or 
negative of a question is matter* of such 
obvious determination, it is not thought 
necessary to summon a jury to decide it, 
that being called to inform the conscience 
of the Court in respect only of dubious 
facts. 9 Bep. 31. 

DraPECnOH or DOCXnOEHTS : See title 

DlSOOVEBY. 



rs (we have itupected). 
Letters patent are so called from the cir- 
cumstance of this being the first word 
with which they begin (after the title of 
the king), thus, *^ Bex omntbui, &c., In- 
spezimus, &c." It is the same thing wiih 
an exemplification: tee that title. Lee 
Termes de la Ley, 

niSTALMEHTB. Are different portions 
of a debt payable at different successive 
periods as agreed. 

nrSTAHTEB. Immediate, without loss 

of time. In this sense it is used when 

'applied to the word trial; thus, a trial 

instanteTt means an immediate trial, a trial 

that is to take place forthwith. 

IBSTITUTIOH. A kind of investiture 
of the spiritual part of the benefice, as in- 
duction is of the temporal ; for by institu- 
tion the care of the souls of the perish is 
committed to the charge of the clerk. By 
institution, the church is full, so that there 
can be no fresh presentation till another 
vacancy, in the case of a common patron ; 
and the clerk may enter upon the parson- 
age house and glebe, and take the tithes ; 
but he cannot till induction grant or let 
them, or bring an action for them. 

nrSU&AirCX, or ASSUBAJTCE. a se- 
curity or indemnification, g^ven in consi- 
deration of a sum of money, against the 
risk of loss from the happening of certain 
events. The person who so insures is 
termed the insurer, and he whose propertv 
is insured is tern^ed the insured, or assured, 
and sometimes, assur^e; and the instru- 
ment by which he effects such insurance 
is termed the policv of insurance. A policy 
of insurance may be defined to be a con- 
tract between two persons, stipulating that 



IHBITBAirGX, or ASSVBAlfCS— eonM. 

if one pav a sum of money (or premium), 
estimated to be an equivalent to the hazard 
run, the other will indemnify (or insure) 
him against the consequences which may 
ensue from the happening of any particu- 
lar event. Thus, if I pay an insurance 
company lOs. a year to indemnify me 
against the loss which I might sustain by 
my house being burnt down, this is termed 
insuring my house, the company under- 
taking, in consideration of the money which 
I pay, to give me a certain sum to rebuild it 
in case of fire. The same system is pur- 
sued in the insurance of ships (commonly 
called marine insurance), ana in the insur- 
ance of tlie lives of individuals, oonmionly 
called life insurance. 

There is this difference between life in- 
surance policies and all other kinds, that 
the latter are contracts of indemnity merely, 
and the moneys secured thereby cease to 
be payable if no damage arises ; but the 
former if duly kept up until the death of 
the party assured, are payable at all events. 
Dalby v. India and London Life AseurandiB 
Co. (15 C. B. 365). 

For the validity of a life-assurance policy, 
it is, however, ntcessarv that the person 
who takes it out should nave some interest 
in the life assured at the time of his eo 
taking it out (14 Geo. 8, c. 48) ; but the 
subsequent cessation of such interest does 
not vitiate the policy. Wms. P. P. 177. 

IHTSHBMEHT. Understanding, mean- 
ing, or construction, is so called. 

See also title CIommoh Intendment. 

IHTEBCOiaiOHniO. When the com- 
mons of two CMijacent manors join, and the 
inhabitants of both have immemorially fed 
their cattle promiscuously on each other's 
common, thu is called intercommoning. 
Les Termee de la Ley. 

INTERDICT Cinterdictio). An ecclesi- 
astioal censure, prohibiting the administra- 
tion of divine service in particular places, 
or to particular persons. 22 Hen. 8, c. 12. 

As used in Roman Law, an interdict was 
equivalent to the injunction in equity, and 
see next title. 

IHTEBDIGTIOH. In French Law, a 
person over twenty one years of age, if he 
is in an habitual state of imbecility or 
insanity, may be excluded the manage- 
ment of his goods, upon the application of 
any of the relatives, whom failing, upon 
the application of the Attorney-General 
(procureur du Roi), to the Court of first 
instance, who will thereupon direct an in- 
quiry before the coneeil de famiUe. The in- 
terdiction may be either absolute or limited ; 
in the case of a limited interdiction, the 
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party is able to act with the approval of a 
consetljudiciaire, see that title. 

nrnSSBS TEBMIVI (An interett in 
the term). That species of property or 
interest which a lessee for years acquires in 
the lands demised to him, before he has 
actually become possessed of those lands ; 
as disitinguished from that property or in- 
terest vested in him by the demise, and 
also reduced into possession by an actual 
entry upon the lauds and the assumptiou 
of ownerehip therein, and wiiich is tlien 
termed " an estate for years." Thus, 
where an estate for years in lands is granted 
to commence at a future period, the grantee, 
of course, cannot enter until that period 
has arrived; but still be has acquired a 
kind of estate or at least interest in the 
lands; and the estate or interest so ac- 
quired, and which he would continue to 
have until the period at which the t^^rm was 
to commence, IicmI arrived, and he had 
entered upon the possession of the lands, 
would be simply an inieretBe ternUni. 
1 Cru. Dig. 239. 



In its legal signification, 
means the estate or property which a man 
possesses either in land or chattels, the 

auantum of which, of courae, depends upon 
le title under which he holds, and which, 
therefore, varies in exact proportion to the 
different titles under which property can 
be held. Thus, in land a man may be 
possessed of a freehold interest, or of an in- 
terest less than freehold; which main 
classification may again be divided into his 
interest in fee-simple, fee-tail, or for life, or 
his interest for a term of years, or at will. 
8o also with regard to the interest or pro- 
perty in goods and chattels, it may be 
either joint or several ; joint, if shared with 
others (as with the part owners of a ship), 
several, if possessed by one person exclu- 
sively or by more than one, tiicir interests 
however, not being in common. 

See title Estate; also title Intebbssb 
Tebmini. and next title. 

IKTEBE8T OF MOKET. Galled also 
Usury, was not favoured by the English 
Common Law, being apparently thought 
unchristian. However, the custom of mer- 
chants gradually introduced it in the fol- 
lowing cases, in all of which it is therefore 
payable without any express agreement for 
that purpose:— 

(1.) On bills of exchange ; 

(2.) On promissory notes ; 

(8.) On bonds ; and 

(4.) Ou mortgages. 

Interest is also payable, even by the 
Common Law, in the following cases : — 

(5.) Under an express contract to pay it ; 



IHTKSI8T OV KOtnEt— continued, 
(6.) Under a contract to pay it, which is 
implied from previous dealings 
between the parties. 
Equity always favoured the allowance of 
interest upon money lent or owing, when 
the amount was either certain or ascer- 
tainable, and invariably in such cases from 
a demand made for payment followed by a 
refusal to pay ; and now under the atai. 
3 & 4 Will. 4, c. 42, s. 28, " Upon all debte 
or sums certain payable at a certain time or 
otherwise, the j ury on the trial of any issue, 
or on any inquisition of damages, may, 
if they shall think fit, allow interest to the 
creditor at a rate not exceeding the current 
rate of interest, firom the time when such 
debts or sums certain were pavable: 
(a) if such debts or sums be payable by 
virtue of some written instrument at a cer- 
tain time; or (b), if payable otherwise, 
then from the time when demand of pay- 
ment shall have been made in writing, so 
as such demand shall give notice to the 
debtor that interest will be claimed from 
the date of such demand until the term of 
payment." 

IN TEKLOCUTOBT (from Latin inter- 
loquor). Something intervening or hap- 
pening between the commencement of law 
proceedings and their termination, t.6., dur- 
ing the progress of an action at Law or a 
suit in Equity ; thus, an interlocutory decree 
in a suit m Equity signifies a decree that 
is not final and does not conclude the suit, 
for it seldom happens that the first decree 
can be final ; for if any matter of fact is 
strongly controverted, the Court usually 
directs an inouiry in Chambers to be made, 
after which tne matter is to come on again 
for further oonsideration, and the final 
decree is therefore suspended until the 
result of such inquiry is made known. An 
interlocutory judgment in an action at law 
signifies a judgment that is not final, but 
which is given upon some plea, proceeding, 
or default, occurring in the course of the 
action, and which does not terminate the 
suit ; such are judgments on demurrer, or 
verdict for the defendant on certain dila- 
tory pleas called pleas in abatement, or 
those which are given when, although the 
right of the plaintiff in the action is esta- 
blished, yet the amount of damages he has 
sustained is not ascertained, which cannot 
be done without the intervention of the 
jury. This happens when the defendant 
in an action suffers judgment by default, 
or confession, or upon a demurrer, in any 
of which oases, if the demand sued for be 
damages and not a specific sum, then a jury 
must be called to assess them; therefore 
the judgment given by the Court previous to 
such assessment by the jury is interlocutory 
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and not final, becauae the Court knows 
not what damages the plaintiff has sus- 
tained. An interlocutory order is an order 
made during the progress of a suit upon 
some incidental matter which arises out of 
the proceedings, as an order for an injunc- 
tion, for instance. Smith's Action at Law, 
179. 

IHTEBHATIOVAL LAW. As opposed 
to Municipal, i.6., Civil, Law, is the law 
common to nations geneially. It is either 
public or private, as to which generally 
see Woolsey on International Law, and see 
also particular titles throughout.' 

mTKKTTiEADBB. When two or more 
persons claim the same thin^ of a third, 
and he, laying no claim to it himself, is 
ignorant wiiich of them has a right to it, 
and fears he may be prejudiced by their 
proceeding against him to recover it, he 
may file a bill in equity against them, the 
object of which is, to make them litinite 
their title between themselves instead of 
litigating it with him, and such a bill is 
called a oill of interpleader. Or be may, 
in certain cases, resort to a Court of Law for 
the same purpose. 

The jurisdiction at Law in interpleader 
was originally confined to the single case 
of joint bailment {Crawthay v. ThorrUon, 
2 My. & O. 21), i.e., to cases in which the 
titles of the claimants to the money, goods, 
or chattels in question, or to the proceeds 
or value thereof, had a common origin ; but 
now under the C. L. P. Act, 1860, s. 12, 
this community of origin in the titles of the 
interpleading parties is no longer necessary. 
But the titles must at Law still be legal m 
their character, and not e<}uitable. Whence 
the remedy in Equity is still more extensive 
than that at Law. The grounds of an in- 
terpleader suit in Equity are the follow- 
ing:— 

(1.) That the plaintiff has no personal 
interest, either in respect of rights {MiteheU 
▼. Hayne, 2 S. & 8. 68), or in respect of 
liabilities (Orawthay v. Thornton, supra) 
in the subject matter ; 

(2.) That the adverse rights of the de- 
fendants are such as can be finally deter- 
mined in the interpleader suit ; but 

(3.) These rights maybe legal or equit- 
able, either all or some of them indif- 
ferently, unless the jurisdiction should be 
exclusively at Law. 

The interpleader statute at Law is 1 & 2 
Will. 4, c. 58, and see Day's C. L. Prao. 
pp. 353-364, and notes. 

IHTEBFBSTATIOV. This consists in 
ascertaining the true meaning of the words 
and conduct of men. 

Firstly, with reference to wills, the fol* 
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lowing six rules of interpretation are gene- 
rally recognised : — 

(1.) A testator is always presumed to use 
words according to their strict and primary 
acceptation, until from the context of the 
will it appears that he has used them in a 
different sense. 

(2.) Where there is nothing in the con- 
text of a will shewing that the testator bas 
used words in other than their strict and 
primary acceptation, and his words when so 
interpreted are sensible with reference to 
extrinsic circumstances, then the words are 
to be interpreted in their strict and primary 
sense and in no other, notwithstanding the 
strongest presumption to the contrary. 

(3.) But where the testator's words when 
so interpreted «re insensible with reference 
to extrinsic circumstances, then the ex- 
trinsic circumstances may be looked into 
for the purpose of arriving at some second- 
ary or popular sense which shall be sensible 
with reference to these circumstances. 

(4.) Where the written characters of the 
will are difficult to decipher, or the words 
of the will are in an unknown or unusual 
language, the evidence of persons experi- 
enced in deciphering written characters or 
acquainted with the language, is admissible 
for the purpose of informing the Court or 
judge. 

(5.) Extrinsic evidence is also admissible 
for the purpose of identifying the object of 
the tes&tor's bounty (whether devisee or 
legatee), and for the purpose also of identi- 
fying the subject of disposition. 

(6.) Where the words of a will remain 
unintelligible after the application of the 
five preceding rules, the will is void for 
uncertainty. 

Secondly, with reference to other instru- 
ments. The principal rules regarding Uie 
interpretation of these are the following : — 

(1.) The agreement shall have a reason- 
able construction according to the intent of 
the parties ; 

(2.*^ The oonstruotion shall be liberal 
and favourable, ut re$ magia vaieat quam 
pereai; 

(3.) The popular meaning of the word is 
to be adopted until proof of a preciser techni- 
cal or acquired meaning ; 

^4.) Every word is to be regarded in the 
lignt of its context, ex cmteeedentibtu et eon* 
tequentibue optima fit interpret€Uio ; 

(5.) An erroneous particularisation does 
not affect a precedent generality that is 
true (/alea demonttratio non nooety cum de 
oorpore eonetcU); and vice vend, a subse- 
quent generality shall be confined by the 
precedent particularisation (this is called 
the construction ejuadem generis) ; 

(6.) Custom shall control a contract, un- 
less the contract exclude the custom (this 

O 
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is an application of the rule Lex loci adtts ; 
see that title) ; 

(7.) The words of a deed are to be con- 
Btrued most stronglj against the grantor 
(verba oartarum fortius acoipiuntur contra 
proferentem); but this rule is only to be 
relied upon when other rules of construction 
fail (Lindus t. Melrose, 3 H. & K. 177) ; 

(8.) Every contract binds the executor 
or administrator of the party, although he 
be not named ; but to oind the heir, he 
must b/particularly mentioned ; and 

(9.) Parol evidence may in certain cnses 
be admitted in connection with written 
agreements. 

See title Extbinsio Evidencb. 

lATJSKBOOATOSIES. The examination 
of the parties to a Chancery suit is not 
ordinarily conducted viva voce in open 
Court (as is the case in Common Law 
• Courts), but upon written questions pre- 
vlnuHly prepared by counsel, which are 
called interrogiitories ; hence the phrase 
examining a witness upon interrogatories. 
And since the Act, 17 & 18 Vict. c. 125, 
ss. 51-57, interrogatories may, subject to 
certain restrictions, be also exhibited at 
Law by either party to the action. But 
whereas in Equity there is almost no ques- 
tion which the plaintiff may not extract 
from the defendant by means of interroga- 
tories, the practice at Law is subject to the 
following restrictions : — 

(1.) Interrogatories must not be made 
the means of evading the rule which re- 
quires the production of primar\- evidence 
{Hersi'hfield v. Clarky 11 Exch. 712); 

(2.) Interrogatories do not deprive a 
witness of his privilege ; consequently, he 
will not be compelled to state the contents 
of, or to describe documents which are his 
munimentj} of title, nor (except under very 
special circumstances) to answer questions 
tending to criminate him, or to expose him 
to penalties or forfeitures; and 

(3.) Fishing interrogatories will not be 
encouraged, either at Law or in Equity. 

INTERVENXB. The interposition or 
interference of a person in a suit in the 
Court of Probate and Divorce in defence 
of his own interests is so termed, and a 
person is at liberty to do this in every case 
m which his interest is affected either in 
regard of his property or his person. Thus, 
in a matrimonial cause, if proceedings be 
taken against a party who has either 
solemnised or contracted marriage witli 
another, such other or third party may, if 
he or she pleases, interpose in such suit to 
protect his or her own rights in any part 
or stage of the proceedings, even after the 
conclusion of the cause. The Queen's 
Proctor may also in a proper case inter- 



ISTEBLYESVSi— continued, 
vene under the stat. 23 & 24 Vict. c. 144« 
as in case of suspected collusion between 
the parties. Bering v. Dering, L. R. 1 P. 
& M. 531. 

INTX8TATX. Without making a wQl. 
Thus a person is said to die intestate when 
he dies without making a will, or dies with- 
out leaving anything to testify what his 
wishes were with respect to the disposal of 
his property after his death. This word 
is not only applied to the above-mentioned 
condition in which a person dies, but is 
often used to signify the person himself. 
Thus, in speaking of the property of a 
person who died intestate, it is common to 
say tiie intestate's property, t.a., the pro- 
perty of the person dying in an intestate 
condition. An intestate is the oppos^ite to 
a testator, the latter word signifying a 
man who dies having made a wilL It was 
a rule of the Roman Law that no one could 
die partly testate and partly intestate 
{neque enim idem ex parte t^^itus et ex 
parte inteatalus decedere potest. Just. iL 
14. 5); but nothing is more commou in 
English Law than that the same man should 
die testate as to part, and intestate as to 
the rest of his property, unless indeed he 
has made a residuary bequest or devise, 
and even in that case a partial intestacy 
is not infrequent. 

IHTKUSIOH (intrusio.) A species of 
injury by ouster, or amotion of possession 
from the freehold, being an entry of a 
stranger, after a particular estate of ft^e- 
hold is determined before him in remainder 
or reversion, as when a tenant for life dies 
seised of certain lands and tenements, and 
a stranger enters thereon after such death, 
and before any entry made by him in re- 
mainder or reversion (F. N. B. 203, 204; 
1 Cruise, 161, 316). The word is also ap- 
plied to copyholds, when a stranger enters 
or intrudes before the reversioner or re- 
mainderman, after the determination of 
the particular copyhold estate. The writ 
which lay against such intruders was also 
called a writ of intrusion. Les Termes de 
la Ley; Old Nat. Biev. 203. 



nr VXNTBE 8A KERB (tn its mother's 
uxnnb,) Every legitimate enfant in ventre 
sa mere, or in its mother's womb, is sup- 

red in law to be bom for many purposes, 
is capable of having a legacy, or of 
receiving a surrender of copyhold lands ; so 
if lands be devised to B. for life, remainder 
to such child or children as shall be living 
at the time of his decease, a posthumous 
child will take equally with those who 
were bom before B.'s death (Doe v. CZar/c, 
2 Hen. Bl. 399; Pearee v. Carrington, 
L. R. 8 Ch. App. 969). But in the case of 
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lands, the prodnoe or profits go in the 
interim to the heir-at-law, or residuary 
devisee (if there be any such). Hopkin$ v. 
Hophim, Oa. t. Talb. 44, and Tod. Convey. 
L. C. p. 711. 

DfYSSnTUBX (from the Fr. invegtir), 
A ceremony which accompanied the grant 
of lands in the feudal ages, and conshited 
in the open and notorious delivery of pos- 
session in the presence of the other vassals, 
whidi perpetaated among them the tera of 
their new acquisition at the time when the 
art of writing was very little known, and 
thus the evidence of the property was 
reposed in the memory of tlie neiKhbour- 
hood, who in case of disputed title were 
afterwards called upon to decide upon it. 

nXLAHI). By the stat. 3 & 4 Will. 4, 
c. 42, 8. 7, no part of the United Kingdom 
of Great Britain and Ireland shall be 
deemed to be beyond the seas, within the 
meaning of the Statutes of Limitation, as 
to personal actions, nor is it beyond seas 
within the meaning of the Mercantile Law 
Amendment Act, 1856 (19 & 20 Vict. o. 
97). By 8. 7 of the last-mentioned Act, 
every bill of exchange or promissory note 
drawn or made in any part of the United 
Kingdom of Great Britain and Ireland, 
and made payable in or drawn upon any 
person resident in any part of the said 
United Kingdom, shall be deemed to be 
an inland bill, excepting (if at all) as to 
the stamp duty. Nevertheless, under the 
C. L. P. Act. 1852, 8. 18, a writ of sum- 
mons cannot be issued agsdnst or served 
upon a British subject residing in Ireland, 
in respect of a cause of action accruing in 
England. It is a rule of law, that every 
Act of Parliament since the Union (1801) 
embraces Ireland, unless that country is 
expressly excluded. Reg. v. MaUow Z7mo», 
12 Ir. L. B., Q. B., 35. 

TTMr-gyT.ie VT AHLg or laKKPLB VTRA'BL'B. 

Not to be replevied, or set at large on sure- 
ties (Cowel). It is contrary to the nature 
of a distress for rent to be irrepleviable. 
Tomlins. 

IBSUABLE VUUL An issuable plea is 
that which puts the merits of the cause, 
either on the facts or law, in issue ; in other 
words, which will decide the action {Steele 
v. Harmer, 14 M. & W. 139). It seems, 
however, to be by no means dear that a 
plea to be ** issuable" must put the sub- 
stantial or moral merits of the cause at 
issue. Thus, a plea which goes simply to 
shew that the plaintiff had no present cause 
of action, as in an action by an attorney for 
work and labour, that the plaintiff had not 
deHvered a signed bill a month before 
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action brought, has been held an issuable 
plea ( WHkineon v. Page, 1 Dowl. & L. 913) ; 
see also Staples v. Holdsworth, 4 Bing. N. O. 
144). Where the Court grants an extensiou 
of time, or other like indulgence to a de- 
fendant, it is generally upon this condition 
(among others) that within that extended 
time he shall *^ plead issuably." See Smith's 
Action at Law. 

ISSUE (exitus). Is the disputed point 
or question to which the parties in an action 
have narrowed Uieir several allegations, 
and upon which they are desirous of ob- 
taining the decision of the proper tribunal. 
When tiie plaintiff and defendant have 
arrived at some specific point or matter 
affirmed on the one side and denied on the 
other, they are said to be at issue (od exilum^ 
t.a., at the end or result of their pleading) ; 
the question so set apart is called the issue, 
and is designated, according to its nature, 
as an issue in fact, or an issue in law. If it 
is an issue in feict, it is almost universally 
tried by the countij (t.0., a jury of twelve 
men) ; if an issue m law, by the judges of 
the land constituting the (Jourt in which 
the action has been brought. Steph. on 
Pleading, 25, 4th edit. 

ISSUE BOLL. In ancient times it was 
the practice of the Courts, when the plead- 
ings were carried on orally, to have a con- 
temporaneous record of the proceedings 
made out upon a parehment roll called the 
** Issue BoU." This practice, although long 
grown into disuse, was until recently still 
supposed in contemplation of law to exist ; 
and the Courts still required that it should 
be made up, or at all events commenced, or 
an incipitur, as it was called, was entered 
upon the roll, and certain fees were paid 
to the officers for the making it up. Practi- 
cally, however, this roll was of no use, and 
in consequence it was by a late rule of 
Court^bolished ; and the only entry of the 
proceedings upon record, in the present 
day, is that made upon the Nisi Prius 
Becord, or upon the Judgment Boll, ac- 
cording to the nature of the case, and no 
fees are allowed to be paid in respect of 
any other entry made or supposed to be 
made upon any roll or other record what- 
ever. 1 PI. B. H. T. 4 WiU. 4. 

rrXNERART. Travelling or moving 
about : thus tlie judges who are now called 
justices of assize, were formerly called 
justices itinerant,' from the cireumstance of 
their travelling into several counties to 
hear causes ready for trial (3 Bl. 59). These 
judges were appointed for the first time by 
King Henry II., at the Parliament of 
NorSiampton, in 1187. 

O 2 



1% 



A NEW LAW DICTION ART. 



J. 

JAOIHB HJEBXDITA8. An estate in 
abeyance. This was one of the fictitious 
pertonm of law referred to by Austin. It 
was supposed to continue the j)er8ona of 
the deo<a8ed person, until the entry (aditio) 
of the hwre* (executor) upon the estate. 
In Englidh Law, the authority of the ex- 
ecutor or administrator arises iVom the 
f(t9Jii of probate or administration; and 
until such grant is made, tlie Judge Ordi- 
nary is the only le^^al personal representa- 
tive of the deceas(>d ; out the subsequent 
grant to the executor or administrator 
when made relates back (for most pur- 
poses) to the date of the death. 

JACTITATIOH (jaetilatio). A false 
boasting. The word is commonly used 
witii reference, Ist, to marriage ; 2nd, to 
the right to a seat in a church ; and, 3rdly, 
to tithes. 

(1.) Jaditation of marriage is the boast- 
ing or giYing out by a party that he or she 
is married to some other, whereby a com- 
mon reputation of their matrimony may 
ensue. To defeat that result, the person 
may be put to a proof of the actual mar- 
riage, failing which proof she or he is put 
to silence about it. 

(2.) JaeUtation of a right to a seat in 
a dturch appears to be the boasting by a 
man that he has a right or title to a pew 
or sitting in a church to which he has 
legally no title. 

(3.) Jartiiation of tithes is the boasting 
by a man that he is entitled to certain 
tithes, to which he has legally no title. 
Bee Hog. Ecol. Law, 482. 

JXOFAILE (fix)m the Fr. fai faiUl I 
have failed). An oversight in pleadings 
or in other law proceedings. The Statutes 
of Jeofails are so called because when a 
pleader perceives any roistake in the form 
of his proceedings, and acknowledges such 
error (faifaillS), he is at liberty by those 
statutes to amend it (Stra. 1011). These 
old statutes have been superserled in effect 
by tlie more liberal powers of amendment 
conferred by the C. L. P. Act, 1852. 
Sw title Amendment. 

JEIBAJC, JETBON, or JETHBOV. By 

this appellation are distinguished goods 
which have been cast iuto the sea, and 
there sink and remain under water (2 
Steph. Bl. 557). Jetsam is in this respect 
distinguished from Flottam, where the 
goods remain swimming on the surface of 
the waves, and from Lagan, where they 
are sunk, but tied to a buoy or cork in 
order to mark their position, so that they 
may be found again. 



JEIBAX, JET80H, or JETTIBOV-oontd. 

The king, or his grantee, phall have 
flottam, jetsam, or lagan when the ship is 
lost and the owners of the goods are 
unknown. F. N. B. 122. 

JEWS : 8es Toleration Act. 

JOINDEB. Joining, uniting together, 
&c. Thus, joinder in action signifies the 
joining or uniting of two persons together 
m one action against another ; and such 
an action is termed a joint action. Joinder 
of issue is where the plaintiff or plaintifis 
and the defendant or defendants unite 
upon a statement of their respective 
grounds of action and defence, and agree 
to stand or fall by that statement 

JOINDEB nr DEXUBBEB. When a 
defendant in an action tenders an issue of 
law (called a demurrer), the pLdntiff, if he 
means to maintain his action, must accept 
it, and this acceptance of the defendant's 
tender, signified to the plaintiff in a set 
form of words, is called a joinder in 
demurrer. The usual words of a demurrer 
are, — "The defendant (or plaintiff) says 
that the declaration (or plea) is bad in 
substance ; " and it is necessary to state in 
the margin some substantial matter of law 
intended to be argued. Thereupon the 
other side joins issue on the demurrer in 
these terms, — "The plaintiff (or defen- 
dant) says that the declaration (or plea) is 
good in substance." 

JOINDEB OF ISSUE. In an action at 
law, in any stage of the pleadings, when 
either side traverses or denies the facts 
pleaded by his antagonist, he usually 
tenders an issue, as it is. culled, which, u 
tlie other party accepts, issue is said to be 
joined. Smith's Action at Law. 

JOINT AND SEVEBAL. A joint and 
several bond is a bond in which the obli- 
gors have rendered themselves both jointly 
and individually liable to the obligee ; so 
that the latter, in the event of the non- 
performance of the conditions of tlie bond 
oy the obligors, may sue them either jointly 
or separately as he deems the more advis- 
able. The phrase is also frequently used 
with reference to contracts not under seal 
(t.6., simple contracts), and it often becomes 
a matter of serious moment to know 
whether a given contract is a joint or a 
several contract. Thus, where a broker 
was employed to sell a ship belonging to 
three part owners, two of whom communi- 
cated with him on the subject, and to 
them he paid their shares of the proceeds 
of the sale; but after admitting the 
amount of the third part owner's sWe to 
be in his hands, refused to pay it to him 
without the consent of tiie otlier two, and 
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he alone brought an action for his share, it 
was held that he could not sue alone, but 
should have sued jointly with the other 
two part owners : 1 Cu. PI. 9, 6th edit. ; 1 
JSaund. 153, n. (1). 

JOnrr IHSICTMEKTS. when several 
offenders are joined in the same indict- 
ment, such an indictment is called a joint 
indictment; as when principals in the 
first and second degree, and accessaries 
before and after the fact, are all joined in 
the same indictment. 2 Hale, 173. 

JOINT STOCK COXPAHm. A joint 
stock company established before the pass- 
ing of the Acts presently mentioned, and 
whjch has not adopted their provisions, 
is simply a partnership (see tnat title), 
consisting of a large number of members, 
whose rights and liabilities are precisely 
the same as those of any other sort of part- 
ners, subject only to the peculiar regula- 
lations contained in an instrument called a 
deed of settlement. The capital is divided 
into equal parts called shares, each member 
of the company has a certain number of 
these, and is entitled to participate in profits 
according to his number of shares. The 
management of the business is confided to 
some few siiareholders, called directors, 
and the general body of the shareholders 
have, unless on extraordinary occasions, 
no power to interfere in the concerns of 
the company. 

It was not unusual for such companies 
to obtain a piivate Act of Parliament in 
aid of their deed of settlement; and at 
length certain general Acts were passed 
for the regulation of such companies. 
The result of the various legislative mea- 
sures of a general character so passed may 
be stated as follows : — 

L Joint stock banking companies — 
(1.) All such companies, if formed under 
7 Geo. 4, c. 46, and not registered since, 
are governed by that Act and their deed 
of settlement. (2.) All such companies, if 
formed and registered under the Act of 
1857 (20 & 21 Vict. c. 49), are governed by 
their deed of settlement, and so much of 
the Gompanies Act, 1862, as applies to 
companies registered, but not formed under 
it. (3.) All such companies, if formed 
under the 20 & 21 Vict. c. 14, and 21 & 
22 Viot. c. 91, are governed by their rules 
and articles of association and the Com- 
panies Act, 1862. Lastly, (4.) All such 
companies, if formed under the Companies 
Act, 1862 (25 & 26 Vict. c. 89). are governed 
exclusively by the provisions of that Act. 

II. ftoint stock companies other than 
banks — and hereunder the following 
principal classes, viz. : — 

(1.) Companies incorporated by statute 



JOINT STOCK COUFKSIEB— continued, 
or charter, and companies for executing 
aiiv bridge, road, railway, or other like 
public object, not capable of being carried 
out unless with the authority of Parlia- 
ment, and being the companies expressly 
excepted from the operation of the Act 
7 & 8 Vict. c. 110. Formerly, each of such 
companies was governed by the provisions 
of its own charter or special Act of Parlia- 
ment ; but latterly, general provisions were 
made for the regulation thereof by the 
Companies Clauses Consolidation Act, 1845, 
the Lands Clauses Consolidation Act, 1845, 
and (but only as to railways) the KaOways 
Clauses Consolidation Act, 1845 (being re- 
spectively the Acts 8 & 9 Vict, cc 16, 18, 
and 20); and these three general Acts 
apply also to all companies established by 
Act of Parliament after the 8th of May, 
1845, for the execution of undertakings of 
a public nature. 

(2.) Companies not excepted from the 
Stat. 7 & 8 Vict. o. 110, and requiring 
under that statute to be registered. That 
statute was, however, superseded by the 
Joint Stock Companies Act, 1856 (19 & 20 
Vict. c. 47), whicn has since been repealed 
by the Companies Act. 1862 (25 & 26 Vict, 
c. 89); and this latter statute is now in 
force. It consolidates the laws relating to 
joint stock companies, and includes in its 
operation all companies formed and regis- 
ter^ under the Act of 1856 (19 & 20 Vict. 
c. 47). or under the Act 18 & 19 Vict 
c. 133, together with certain companies 
not formed under the above-mentioned 
Acts, nor registered (s. 199). And under 
its provisions, with the exception of com- 
panies and partnerships formed under some 
other Act, or under letters-patent, or en- 
gaged in working mines within tiie juris- 
diction of the Stannaries, every banking 
company or partnership consisting of more 
than ten persons, and every other company 
or partnership having for its object the 
acquisition of gain, and consisting of more 
than twenty persons, established since the 
1st of November, 1862, must, and any 
company consisting of seven or more per- 
sons associated for any lawful purpose hat, 
be formed and registered under the statute. 
And mining companies in the Stannaries 
may register under it, and then become 
subject to its provisions and a peculiar 
jurisdiction of the Stannaries Court, con- 
ferred by the statute. Every other com- 
pany, too (except a railway company), 
whether previously existing, or formed 
afterwards in pursuance of an Act of 
Parliament or letters-patent, or otherwise 
duly constituted by law, and every un- 
registered company consisting of more 
than seven members, may. with the assent 
of the shareholders, be registered as a 



198 



A NEW LAW DICTIONARY, 



JOIHT STOCK COMPAKIES— oon/i»u«d. 

limited or unlimited company mider its 
pr.» visions. 

If not thus registered, the law of com- 
panies established under private Acts of 
Parliament, charters, or letters-patent, is 
that laid down by their Acts, cluirters, or 
letters-patent. Companies thus consti- 
tuted certainly differ very materially from 
ordinary firms ; but, so far as their Acts, 
charters, or letters-patent have not pro- 
Tided, they are governed by the ordinary 
law of partnership. 

See titles Limited Liabiutt ; Pabt- 

NEB8UIP. 

JOIRT TBIAHT8. Those who hold 
lands or tenements by joint tenancy. It 
may be further described by the following 
passage from Cruise : — 

** When lands are granted to two or more 
persons to hold to them and their lieirs, or 
lor the term of their lives, or for the term 
of another's life, without any restrictive, 
exclusive, or explanatory words, all the 
persons named in sucli grant, to whom tiie 
lands are so given, take a joint estate, and 
are thence called joint tenants." 2 Cruise, 
431 ; Litt. s. 277. 

See also^title Subvitobship. 

JOillTUJtE. A settlement of lands or 
tenements made to a woman on account of 
marriage. It is defined by Lord Coke to 
be " a competent livelihood of freehold for 
the wife of lands or tenements, &c., to 
take efiect presently in possession or profit, 
after the decease of her husband, for the 
life of the wife at least." The woman on 
whom such a settlement of lands is made 
is termed a jointress (1 Cruise, 199; 1 
Inst. 3(3). A legal jointure was first autho- 
rized by the Statute of Uses, 27 Hen. 8, 
c. 10, by which statute if the jointure is 
before marriage, the woman shall not have 
her election between jointure and dower, 
but if tlie jointure is after m-irriage, then 
she shall have her election. 

JUDOMEHT. Is defined to be the sen- 
tence of the law pronounced by the Court 
upon the matter appearing from the pre- 
vious proceedings in the suit. Judgment 
is given either for the plaintiff or the 
defendant; when for the plaintifl^ it is 
cither a judgment (1) by confession^ or 
(2) by default; when given for the de- 
fendant it is either a judgment of (3) non- 
suitt (4) non pros.y (5) retraxit, (6) nolle 
prosequi, (7) discontinuanoe, or (8) stet pro- 
cessus; and judgment may be given for 
either party upon (9) demurrer, (10) issue 
of nid tid record, or (11) verdict. A judg- 
ment (1) by confession, or (2) default, is 
such a judgment as is signed against the 
defendant when the justice of the plaintiff's 
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claim is admitted by him, either (1) in ex- 
press terms, as by giving a cognovit, or 
(2) by conduct, as bv failing to take proper 
steps in the suit A judgment upon (3) non- 
suit is a judgment given to the defendant 
whenever it clearly appears that the plain- 
tiff has failed to make out his case by evi- 
dence. A judgment uf (4) non pros, is a 
jud^^ent which the defendant is entitled 
to have against the plaintiff when he does 
not follow up (non prosequitur) his suit as 
he ought to do, as by delaying to take any 
of those steps which he ought to take be- 
yond the time appointed by the practice of 
the Courts for that purpose. A (5) retraxit, 
or (6) nolle proseoui, is when the plaintiff, 
of his own acoora, declines to follow up 
his action ; the difference between them is, 
that a retraxit is a bar to any future action 
brought for the same cause, whereas a nolle 
prosequi is not, unless made after judg- 
ment (Bowdm y. Horn, 1 Bing. 716). A 
judgment on a (7) discontinuance ia when 
the plaintiff finds that he has misconceived 
his action and obtains leave from the Court 
to discontinne it, on which judgment is 
given against him, and he has to pay the 
expenses. A judgment on a (8) stct pro- 
cessus is entered when it is agreed, by leave 
of the Court, that all further proceedings 
shall be stayed ; though in form this is a 
judgment for the defendant, yet it is gene- 
rally like a discontinuance, being, in point 
of fact, for the benefit of the plaintiff, and 
entered on his application ; as. for instance, 
when the defendant has become insolvent, 
&c. Judgment on (9) demurrer is such a 
judgment as is pronounced by the Court 
upon a question of law submitted to them, 
as opposed to a question of fact, which is 
submitted to a jury. A judgment upon an 
(10) issue of nul tiel record is when a matter 
of record is pleaded in any action — as a 
fine, a judgment, or the like — and the oppo- 
site pfljty pleads ** nul tiel record" i.e., that 
there is no such matter of record existing ; 
upon this issue is joined and tendered in the 
following form : '* And this he pmys may 
be inquired of by the record, ana the other 
doth the like;*' and thereupon the party 
pleading the record has a aay given him 
to bring it in, and proclamation is made in 
Court for him to *^ bring forth the record 
by him in pleclding alleged, or else he shall 
be condemned ;" and on Ms failure to do so 
his antagonist shall have judgment to re- 
cover. A judgment upon (U) a verdict, is 
the judgment of the Court pronounced 
after the jury have given their verdict. As 
to interlocutory and final judgments see 
titles Intbblooutobt, Final ; and see also 
next title. 

JUDGMEXT BEBTB. These ara dabts, 
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JTJDGlOirT HIST^— continued. 
whether on simple contract or by specialty, 
for the recovery of which judgment has 
f^een entered up, either upon a cognovit, or 
&i the result of a successful action. The 
old iaw of judgments was in many respects 
different from the present law. Thus, 
under the old law, which rested substan- 
tially upon the Act^ 13 E>lw. 1, c. 18, 
29 Car. 2, c. 8, and 4 & 5 W. & M. c. 20. 
the lands affected by a judgment were the 
entirety of terms for years only, and one 
moiety of freehold lands, tithes, reversiuns, 
and trust estates whereof the trustee was 
aeised for the debtor at the time of execution 
sued. Estates tail were liable to the ex- 
tent of one moiety thereof, but only during 
the life of the tenant in tail ; and joint 
tenancies were in the same potdtion. More- 
over, trust terms for years, joint trust 
estates, and equities of redemption were 
altogether exempt; as were also copy- 
holds, glebe, and a'llvowsons in gross. 
Moreover, purchasers (including mortga- 
gees) were not bound by a judgment which 
was either undncketted or misdocketted 
(7\m8taa V. Trappes, 3 Sim. 28G ; Brand- 
ling V. Plummer, 8 De G. M. & G. 747) ; 
unless they had notice thereof, in which 
case they were bound {Davis v. Strathmore 
iEarl), 16 Ves. 419). However, Equity 
assisted the judgment- creditor towards en- 
forcing his execution in re^tpect of those 
equitable interests before enumerated which 
were not statutorily liable on an elegit; 
thus, in the case of an equitable freehold 
estate, the judurment-creihtor, after suing 
out an elegit^ might file his bill in Equity 
for relief {Neate v. Marlborough {Duke% 
3 My. & Cr. 407) ; and in the case of an 
equitable leasehold or term of years, the 
judgment creditor, after suing out a fi. fa., 
might in like manner file his bill in Equity 
for relief (Gore v. Botoser, 1 Jur. (N.S.), 
392) ; and this seems to be still the law. 
Pcuitoick V. Luke of Newcastle, L. R. 8 Eq. 
700. 

On the other hand, under the present 
law, which depends substantially upon the 
folio wint^ statutes, namely : — 

1 &2 Vict.c. 110, 

2&3 Victc. 11, 

3 & 4 Vict. c. 82, 

23 & 24 Vict. c. 38, and 

27&28Vict. c. 112, 
the lands affected by a judgment are the 
entirety of lands, tenements, and heredita- 
ments, whether freehold, copyhold, or lease- 
hold, and whether legal or equitable, and 
whether possessed at the time of entering 
up judgment or afterwards, and whether 
jomt or sole, and whether the interest of 
the debtor therein amount to an estate in, 
or only to a general power over them. Ad- 
Yowsons are no longer exempt from lia- 
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bility ; but with reference to rectories and 
tithes, only lay and not ecclesiastical ones 
are intended {Hawkine v. Oatliercoh, 6 De 
G. M. & G. 1). The judgment prevails 
aguinftt the jus accrescendi in the case 
of joint tenants (1 Dart's V. & P. 431), 
and also against the issue of tenant in tail, 
and against remaindermen in tail. Lewie 
V. Duncombe 20 Beav. 398. 

The before-mentioned Victorian Statutes 
also made provision for the registration and 
re-registration of judgments and executions 
thereon, the short result of which may be 
stated as follows :— From the 16th of Au- 
gust, 1838, to the 23rd of July, 1860, every 
judgment that was entered up against the 
owner of lands required to oe registered 
in the owner's name (i.e., in the name of . 
the debtor), and to be re- registered every 
five years,' in order to become a charge 
upon tlie laud; from the 23rd of July, 
1860, to the 29th of July, 1864, every like 
judgment required to be registered in the 
name of the dehtor, and to be re-registered 
every five years, and execution thereon 
required also to be sued out, and also regis- 
tered in the namo of the creditor, and also 
within three months from the date of such 
registration to have been executed, in 
order to become a charge upon tlie land ; 
but since the 29th of July, >864, no such 
iudgmeut requires to be registered at all, 
but execution is to be sued out thereon, 
and to be also registered in the name of 
the debtor, although even then it is not a 
charge upon the land until such land has 
been actually taken upon the execution by 
summary process. 

The date of the registration, and not 
that of entering up the iudgment, or of 
the registration, and not that of suing out 
the execution, id the point of time which 
regulates the priorities or rights of adverse 
successive claimants ; thus, judgment cre- 
ditors, as between themselves, take rank 
according to the order of the dates of their 
several registrations, and notice of an un- 
registered judgment entered up at a prior 
date does not affect them {Benham v. 
Keane, 1 J. & H. 685), as neither does such 
notice affect a subsequent purchaser or 
mortgagee, this being the construction of 
the stats. 3 & 4 Vict. c. 82, s. 2, and 18 & 
19 Vict. c. 15, 8. 5. But notice of an un- 
regisitered judgment does affect a subse- 
quent cestui que trust {Benham v. Keane, 
supra). And notice of a judgment which 
has been re-registered within five years 
prior to the date of the purchase or mort- 
gage does affect a purchaser or mortgagee 
having notice thereof, notwithstanding an 
interval of more than five years may have 
elapsed between such re-registration and 
the next preceding registration {Simpson 
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T. Marleyt 2 K. & J. 71} ; but a purchaser 
or mortgagee who has no notice of a judg- 
ment, fdthough the same has been regis- 
tered, and, h fortiori, as already mentioned^ 
if it is either unregistered or not duly re- 
registered, is not bound thereby, this being 
the construction of the stat. 2 & 3 Yiot. 
o. 11, s. 5, for it has been held that regis- 
tration is not notice (Robinson t. Wood- 
ward, 4 De G. ft 8m. 562), unless, Indeed, 
it can be proved that the party has made 
an actual search over the period covering 
the judgment {Proctor v. Cooper, 2 Drew. 
1); and no such search is compulsory 
either upon a purohaser or upon a mort- 
gagee {Lane v. Jadcwn, 20 Beav. 535), al- 
though it is not, therefore, wise to avoid a 
search (Fr00r v. HeM0,4 DeG.M.ft G. 495). 
And in case the property is situate in a 
register county, the registration and re- 
registration must be made both in the local 
and in the general reg^ries. Johnson v. 
HouldBwoHh, 1 Sim. N.R. 106 ; Benham v. 
Keane, supra. 

In the case of a judgment which is 
entered up between a contract for sale and 
the convevance of the land, where the 
judgment la duly perfected as required by 
the Acts, the judgment creditor could not, 
by the old law, proceed against the land in 
the hands of the purchaser {Lodge v. Lyse- 
ley, 4 Sim. 70), out would have been re- 
strained by injunction from so doing {Brun- 
Um V. Neale, 14 L. J. (Oh.) 8) ; the judg- 
ment creditor might, however, have come 
against the unpaid purchase-money {Forth 
V. Norfolk {Duke), 4 Madd. 505) ; and the 
present law is to the same effect {Brown v. 
Terrott, 4 Beav. 585). And by the present 
law, upon any sale by a mortgagee, the 
surplus proceeds of sale are charged by any 
judgments entered up against the mort- 
gagor between the dates of the mortgage 
and the sale {Robinton v. Hedger, 13 Jur. 
846). But under the old law and under 
the present law a judgment entered up 
subseouently to a voluntary conveyance, 
and duly perfected, does not upset the 
prior voluntary conveyance {Beavan v. Ox- 
ford {Earl), 6 De G. M. & G. 507), a judg- 
ment creditor not being a purchaser within 
the meaning of the stat. 27 Eliz. c. 4. 

A judgment entered up against an an- 
nuitant has been held to be a charge on the 
land out of which the annuity issues 
{Younghtuband v. Gisbome, 1 De G. & Sm. 
209); and the like decision was given re- 
garding a judgment entered up against 
one entitled to a gross sum of money 
charged ou land {RueseU v. M'Otdloeh, 
1 E. & J. 813) ; but now, by the stat. 18 & 
19 Vict. c. 15, 8. 11, where a mortgage is 
paid off prior to tho completion of the 
pmrchase, any judgment against the mort- 
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gagee ceases to be a chaige on the lands 
purchased* Oreavee t. Jvileon, 25 Beav. 
434. 

The extent of the judgment creditor's 
remedy at Law depends on the 11th section 
of the 1 & 2 Vict. o. 110, and the extent of 
bis remedy in Equity on the 13th section 
of that Act And, accordingly, at Law 
the judgment creditor may proceed against 
all legal estates of his debtor, and also 
against all estates held simply in trust for 
him, but not against any equity of re- 
demption of his debtor ; and in Equity he 
may proceed against all and every the 
lands of his debtor, having first taken out 
an eZegti {Smith v. Hurst, 10 Hare, 30), 
and obtained actual possession of the lands, 
if possible, or the nearest equivalent to 
actual possession {Quest v. Cou^mdae Ry. 
Co,, L. B. 6 Eq. 619), and he should piay 
a sale of the lands (as distinguished from 
a foreclosure) {Tuekley v. Thompson, 1 J. ft 
H. 126), an order for which he may obtain 
upon petition in a summary way under the 
27 & 28 Vict, c 112 {Re Isle of Wight Ferry, 
11 Jur. (N.S.) 279). Sometimes both a 
bill and a petition may, however, be neces- 
sary {Re Coutbridge Ry. Co., L. B. 5 £q. 
413). If neither an elegit nor a JL fa, can 
be sued out there is no remedy. Padwidi 
T. NewcastU {Dvke\ L. R. 8 Eq. 700. 

JBDOXEVT BOLL. A parchment roll 
upon which all proceedings m the cause up 
to the issue, and the award of ventre inclu- 
sive, together with the judgment which 
the Court has awarded in the cause are 
entered. This roll, when thus made up, is 
deposited in the treasury of the Court, in 
order that it may be kept with safety and 
integrity. In practice, the making up and 
depositing the judgment roll is generally 
neglected, unless in cases where it becomes 
absolutely necessary to do so ; as when, for 
instance, it is required to give the proceed- 
ings in the cause in evidence in some other 
action ; for in such case the judgment-roll, 
or an examined copy thereof is the onlv 
evidence of them that will be admitted. 
Smith's Action at Law, 184. 

JUDICIAL WBUB. Such writs as issue 
under the private seal of the Courts, and 
not under tne great seal of England, and 
are tested or witnessed not in the king's 
name, but in the name of the chief judge 
of the Court out of which thcv issue, are 
so called. The word "judicial is used in 
contradistinction to original; original 
writs signifying such as issue out of 
Chancery under the great seal, and are 
witnessed in the king's name. Since the 
Uniformity of Process Act (2 WUl. 4, c. 89, 
s. 31), tho distinction has become almost 
useless. 
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JUGES DlVBTBUCnOir. In French 
Law, are offioerg sabject to the Proevrewr' 
Imperial (see that title), who receive in 
cases of Qriminal offences the complaints of 
the parties injured, and who summon and 
examine witnesses npon oath, and after 
communication with the prooureur-imperial 
draw up the forms of accusation. They 
have also the right, subject to the approval 
of the same superior officer, to admit the 
accused to bail. They are appointed for 
three years, but are re-eligible for a further 
period of office. They are usually chosen 
from among the regular judges. 

JUXAT (from the Lat. juraJtm^ sworn by). 
The clause written at the foot of an affida- 
vit, stating when, where, and before whom 
such affidavit was sworn, is called the jurat. 

JUBIBDICnOir 0'«r/M2tceM>). The right* 
power, or authority which an individual or 
a Court has to administer justice. Thus 
the three superior Courts of Common Law — 
viz., the King's Bench, Common Pleas, and 
Exchequer, have jurisdiction over all per- 
sonal ax^iom) throughout England ; that is, 
they have power and authority to hear and 
determinesuch actions throughout England. 

jmUS ITTRUX. A writ that lay for 
the succeeding incumbent of a benefice, to 
recover the lands or tenements belonging 
to the church, which had been aliened by 
his predecessor. Les Termes de la Ley, 

JUB0B8, mCUiriTY OF. In early 
times juries were subject to punishment 
and intimidation for giving and in giving 
certain verdicts, the chief processes against 
them being two, namely : — 

(1.) By writ of attaint ; and 

(2 ) By summary fine and imprisonment. 

First. Attaint was a process which lay 
partly by the Common Law and partly by 
statute. The proceeding consisted in im- 
panelling a jury of twenty-four to try the 
verdict of the twelve. The verdict of the 
twenty-four was final, and if opposed to 
that of the twelve, it operated the two 
following efifects, namely : — 

(1.) It annulled the former verdict ; and 

(2.) It convicted the twelve of perjury 
and false verdict. 

Thereupon, the convicted jurors were 
arrested and imprisoned and rendered 
infamous for ever ; their lands and goods 
were forfeited to the king, their wives and 
children were turned out of their homes, 
their houses were thrown down, their trees 
were rooted up, and their meadows were 
ploughed. This proceeding was available 
only in the case of a verdict in civil causes. 

Secondly, the summary process by fine 
and imprisonment, although it was fre- 
quently resorted to, was admitted to be 
illegal, as being against Magna Charta. 



JUBOBB, nOCinflTT OF— oon^tfiued. 

The Star Chamber was the Court by which 
chiefly this summary jurisdiction was ex- 
ercised; and although in certain cases 
there may have been good cause for the 
Star Chamber to intervene (it is allege<l, 
0. g.f in the case of Welsh juries), still the 
jurisdiction and the exercise of it were 
alike inexcusable. After the abolition of 
the Star Chamber in 1U41, the practice of 
fining and imprisoning jurors for giving 
false verdicts was not altogether diboon- 
tinuod; for in 22 Car. 2, it was again 
resorted to in the case of bushell, who was 
one of the jury who had (notoriously 
against the truth) found that Peun and 
Mead had not preached in Qracechuroh 
Street, contrary to the Act of Uniformity, 
the Five Mile Act, or the Conventicle Act. 
This man Bushell, having been imprisoned 
along with his fellow jurors upon the late 
trial, sued out his writ of habeas corpus ; 
and the cause of his imprisonment being 
stated in the return made to his writ to be 
that he had found a verdict in favour of 
Penn and Mead, contrary to the evidence and 
also contrary to the direction of the judge in 
matter of lata, after argument upon the 
sufficiency or legality of that cause of 
imprisonment, Yaughan, C.J., ordered 
Bushel! to be released, holding in effect, 
therefore, that jurors could not be fined or 
imprisoned for an alleged false verdict, and 
basing that opinion upon the following 
grounds, — 

(1.) That the jury were the judges of the 
evidence and found the same, and their 
finding was the only evidence, no matter 
what the alleged evidence adduced might 
be; and 

(2.) That ^ae judge's direction, even in 
matter of law, was not imperative or abso- 
lute, but was hypothetical merely, for he 
could not direct what the law was without 
first knowing the fact, and the jury had 
not as yet found the fact at the time he 
gave his direction. 

This sophism of the chief justice, which 
even a regard for liberty can scarcely pal- 
liate, was effectual in causing the abandon- 
ment of the summary procedure against 
jurors for the future. The other and 
regular proceeding, that by attaint, fell 
gradually into disuse by reason of the 
extreme severitv of its consequences, and 
it was eventually abolished altogether by 
the County Juries Act, 1825 (6 Geo. 4, 
0. 50), which substituted a motion for a 
new trial as the mode, and that is at the 
present day tlie only mode, of impugning 
or, at any rate, reviewing the verdict of a 
jury. This mode is available, moreover, in 
civil cases only. 

I JUBT (juraUif from jurare, to swear), 
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TtrSLY— continued. 
A certaiu number of men (usnally twelve) 
to wliose decision the matter in dispute 
between a plaintiflf and defendant is sub* 
mitted, and who are bound upon their oaths 
to decide (or give their veraict) according 
to the evidence which is laid before them 
on the trial of the cause. Such men, indi- 
vidually, are called jurors. A jury is 
either a common jury or a special jury. 
A common jury consintfl of persons between 
the ages of twenty-one and sixty, who 
shall have £10 a year, beyond reprices, in 
lands and tenements of freehold, copy- 
hold, or customary tenure, or held m 
ancient demesne, or in rents issuing out of 
such tenements, in fee simple, fee tail, or 
for life, or £20 a year in leaseholds held 
for twenty-one years or any longer term, 
or any term determinable on a life or lives : 
or, being a householder, shall be rated to 
the poor rate, or in Middlesex to the house 
duty, in a value of not less than £30 ; or 
who shall occupy a house containing not 
less than fifteen windows. These qualifi- 
cations, however, do not extend to jurors of 
any liberties, franchises, cities, or borougtis 
w^ho possess civil or criminal jurisdiction. 
It is called a common jury, because the 
matter to be tried by it is ouly of a com- 
mon or ordinary nature. A special jury 
consists of persons of the degree of squire 
or upwards, or of the quality of banker, or 
merchunt, &c. It is called special, because 
the matter to be tried by it is usually of a 
special and important nature, and is sup- 
posed to require men of education and 
intelligence to understand it. See also 
Jury Act, 1870, 33 & 34 Vict. c. 77. 

JtlBT, TBIAL B7. It is a disputed 
point whether trial by jury existed in 
Anglo-Saxon times, but the following may 
be considered as traces of that mode of 
trial in those times in its rudest aspect ; — 

(1.) A law of Alfred, requiring a king's 
thane accused of homicide to purge himself 
of the charge with twelve king's thanes, 
and a lesser thane under like accusation to 
purge himself with eleven of his equals 
and one king's thane ; 

(2.) One of the canons of the Northum- 
brian clergy, requiring a king's thane to 
purge himself before twelve long's thanes 
of his own choice, twelve others appointed 
for him, and twelve British strangers, be- 
ing thirty-six men altogether, with similar 
provisions for lesser Ihanes and ceorls ; 

(3.) A law of Ethelred II., whereby the 
sheriff and twelve thanes in every wapen- 
take were constituted a tribunal of justice ; 
and 

(4.) The case of the monastery of Ram- 
sey, in which a controversy between the 
monastery and a certain private individual 



JtlBT, TRIAL BY— continued. 

having arisen regartling certain lands, and 
a suit having been instituted about it in 
the County Court, the matter was referred 
to a committee of thirty-six thanes for its 
determination. 

Now, it may be said that these bodies 
were not jurors, but compurgators ; but to 
this it is replied that compurgation was, 
in Anglo-Raxon times (as in all early agesX 
a natural mode of evidence, being the oath 
or oaths of tlie collective bodies to the 
efifect that they disbelieved the truth of the 
accusation (see title Coupuroation), and 
it bein^, moreover, a more peculiar cha- 
racteristic of the Anglo-Saxons that they 
gave great weight to credit or genereJ 
character, — a species of evidence but little 
regarded in civilised times, e.g., in the 
present day. See title GHABAorEB, Evi- 
dence AS TO. 

This rude mode of taking evidence 
having been discontinued in Anglo-Nor- 
man times, there was introduced in those 
later times, in lieu of compurgation, an 
inquestt or inquisition, i.e., inquiry into the 
particular circumstances or tne detiuls of 
the case, but evidence of character was not 
even then (as it is not even yet) altogether 
laid aside. 

This inquest was made by sworn recog- 
nitors, being twelve or twenty-four in 
number, as well in civil as in criminal 
proceedings. In the reign of Henry II., 
the assize of novel disseisin, called al;M> 
the magna assiza^ or grand assize, was 
introduced, whereby, in a civil suit, the 
plaintiff ot defendant had his choice either 
to try the dispute by oombaU or to put 
himself on this assize, which was composed 
of sixteen sworn recognitors and in the 
same reign the ancient privilege of com- 
purgation, pure and simple, was abolished. 

In the reign of Henry III. trial by ordeal 
was abolished, and trial by a petty jury in 
criminal causes was introduced ; and with 
that reijjn trial by jury, both in civil and 
in criminal matters, may be regarded as 
having been for the first time completely 
established, subject, however, to the fol- 
lowing qualification, namely, — 

The jurymen were originally themselves 
the witne:«ses, and their verdict or finding 
was the result of their own knowledge, 
unassisted by other testimony ; but it was 
impossible that twelve men should always 
be acqutiinted with the circumstances of 
the matter before them, and the distinction 
of jurors from witnesses was early felt to be 
a necessity, and the distinction itself was, 
in fact, made at some early but unaraign- 
able date. It is probable that as the law 
of evidence became gradually better under- 
stood, and the weakness of character- 
evidence became gradually more apparent, 
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JUBT, TBIAL "BT— continued, 

so the (lifitinction referred to became gprada- 
ally more and more perceived to be neces- 
sary and to be taken, until, at the present 
day, the distinction is become marked and 
essetitial. And yet, even at the present 
day, the jury may assist themselves by 
their own knowledge as well as by the 
testimony of the witnesses. 

JUS. Bight, law, authority, &c. 
See the following titles. 

JOB A0GBE8GEin>I is used by onr old 
law writers to signify the right of survivor- 
ship amongdt joint tenants, &c. 
See title Scbvivorship. 

JXIB AD BEX signifies the inchoate or 
imperfect right to a thing, in contradis- 
tinction to Ju» in re, which signiiies the 
complete and perfect right in the thing. 

JUB DUFIICATnil, or DBOIT DBOIT, 

signifies the right of possession joined with 
the right of property. 

JITS nr BE : 5e« title Jus ad Bem. 

JTSS FOSTLIMIHn is a right to restitu- 
tion after a re-capture as applied in mari- 
time law, — a use of the phrase which is 
derived from the Bomaa ju$ poMminiif 
which restored the citizen of Kome who 
bad been made a slave to his threshold, 
i.e., to his franchise. The term is there- 
fore metaphorically used in our Admiralty 
Courts to signify a resumption of an original 
inherent right to a re-captured British ship 
in the legal owners. But the phrase is 
also frequently used with an analogous 
meaning in other branches of the law. 

JUB BECUPEBAHBI, IBTBAHDI, fto. 

is the right of recovering and entering 
lands. Tomlins; Gowel. 

JUB TEBTn. This phrase, which signi- 
fies literally the right of some third person, 
is commonly applied in the following 
manner : a tenant, it is true, cannot dispute 
the title of his landlord, but he may plead 
that such title has drtermined by convey- 
ance or otherwise ; and so also a bailee 
when sued to re-deliver the goods bailed to 
him, cannot as a rule deny the ri^ht of the 
bailor (who delivered them to him) to re- 
cover the goods ; nevertheless he may shew 
that by transfer, assignment, or otherwise, 
the bailor's right to have the goods re- 
delivered to him has determined, e.g., a 
pawnbroker will regard only the holder of 
the duplicate, and to an action brought by 
the pawnor, will set up the defence of jua 
iertii. 

TUVnCEB (jugUciarii). Officers ap- 
pointed by the Crown to administer justice. 



JWUCES— continued. 

The various sorts of justices will be found 
under their proper heads in the following 
titles. 

JUSTICES OF ASSIZE, or, as they are 
sometimes cal led , j ustioes of nisi prt'tM* The 
judges of the superior Courts at West- 
minster, who go circuit into the various 
counties of England and Wules twice a 
year, for the purpose of disposing of such 
causes as are ready for trial at the assizes, 
are termed justices of assize. 
See also title Cibcuits. 

JUSTICES nr ETBE. So called from 
the old French word eiVc, t.c., a journey, 
were those justices who in ancient times 
were sent by commission into various 
counties to hear more especially such causes 
as were termed pleas of the Crown ; they 
differed from justices in oyer and terminer^ 
inasmuch as the latter were sent to one 
place, and for the purpose of trying only a 
limited number of special causes .- whereas 
the justices in eyre were sent through the 
various counties with a more indefinite and 
general conmiission ; in some respects they 
resembled our present justices of assize, 
although their authority and manner of 
proceeding differed much from them. 

JUSTICES OF THE FOBEST were officers 
who had jurisdiction over all offences com- 
mitted within the forest against vert or 
venison. The Court wherein these justices 
sat and determined such causes was called 
the justice seat of the forest. They were 
also sometimes called the justices in eyre 
of the forest. 

JUSTICES OF GAOL DELIVEBT. Those 
justices who are sent with commission to 
hear and determine all causes appertaining 
to such persons who for any ofience have 
been cast into gaol. Part of their authority 
was to punish those who let to mainprise 
those prisoners who were not bailable by 
the law, nor by the Statute Definibus ; and 
they seem formerly to have been sent into 
the country upon this exclusive occasion, 
but afterwards justices of assize had the 
same authority given them. 

JUSTICES OF THE HUVUBED. A 

hundredor, lord of the hundred, he who 
had the jurisdiction of a hundred, and 
held the Hundred Court. 

JUSTICES OF THE JEWS. Justices ap- 
pointed by Bichard I. to carry into effect 
the laws and orders which he had made for 
regulating the oontracte and usury of the 
Jews. 

JUSTICES OF LABOUBEBS. Justices 
who were formerly appointed to redress the 
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JXIBTICZS OF JsABOUnSBS—eoniinued. 
frowardness of labouring men, who would 
not work without having unreasonable 
wages granted them. 

JVSnCES OF Hin PBIUS: See title 
Justices of Assize. 

JUSTICES OF OYES AKD TEBMDTEB. 

These justices of oyer and terminer are 
oertHin persons appointed by tlie king's 
commission, among whom are usually two 
judges of the Courts at Westminster, and 
who go twice in every year into every 
county of the kingdom (except London and 
Middlesex), and at what is usually called 
the assizes hetir and determine all treasons, 
felonies, and misdemeanors. They are 
usually those who have before been de- 
scribed under the titles of Justices of Assize, 
and Justices of Gaol Delivery. 

JUSnCOIS OF TEE PEACE. Certain 
justices appointed by the king's special 
commission under the great seal jointly 
and separutely, to keep the peace of the 
country where they dwell. Any two or 
more of them are empowered by this com- 
mission to inquire of and determine 
felonies and other misdemeanors, in which 
number some particular justices, or one of 
them, are directed to be always included, 
and no business to be done without their 
presence, the words of the commission 
running thu« : " quorum aJiquem vestrum," 
A. B. C. D., di:c., **unum eue voLvrntu;* 
whence the persons so named are usually 
called justices of the quorum. 

JUSTICES OF THE PEACE, OBIGIN OF. 

The origin of these magistrates is to be 
found in the reign of Edward I., who by 
the Stat. 3 £dw. 1 (Statute of Westminster 
the First) c. 9, and by the statute of 
Coroners (4 Edw. 1, stat. 2), but chiefly 
by the statute of Winton, otherwise Win- 
chester (13 Edw. 1), directed that every 
country and town should be well kept, and 
that upon any robbery or felony committed 
therein, hue and cry stiould bo raised upon 
the felon, and they that kept the town 
were to follow him with hue and cry from 
town to town with all the town and the 
towns near ; and failing capture, the hun- 
dred was made liable for the damage. In 
the reign of Edward III., conservators of 
the peace were appointed, whose duty it 
was to assist the sheriff, coroner, and con- 
stable, and they were empowered to im- 
prison and punish rioters and offenders. 
These conservators were afterwards dcbig- 
nated justices of the peace. By a more 
recent statute, 27 Eliz. c. 13, the sheriff or 
constable was required to make the pursuit 
both with horse and foot; and to the 
present day, hue and cry in that manner 
may still oe made under that and the 



JUSnCES OF THE PEACE, OtBIOnr OF 

— continued, 
previous statutes, but is seldom if ever in 
fact made, owing to the equally effective, 
if not so soeedy, remedy whioh is provided 
in the oral nary police and criminal pro- 
cesses for the apprehension and punish- 
ment of offenders. 

JUSTICIE8. A writ directed to the 
sheriff, empowering him for the sake of 
dispatch to try an action in his County 
Court for a larger amount than he has the 
ordinary power to do. It is so railed 
because it is a commission to the sheriff to 
do the party justice. 4 Inst. 266. 

JUSTIFIGATIOE. Pleas in justification 
or excuse are such as shew some justifica- 
tion or excuse of the matter charged in the 
declaration, the effect of which is to shew 
that the plaintiff never had any right of 
action bec»use the act charged was lawful ; 
a plea of ton assault demesne is one of 
this kind of pleas (Stephen on Plead. 224). 
They are, however, more common in actions 
for a libel, to which the defendant justifies 
on the score either of privilege, or of truth 
and the public advantage. 

JUBTIFYIEO BAIL. Is the act of 

provhig to the satisfaction of the Court 
that the persons put in as bail for the 
defendant in an action are competent and 
sufficient persons for the purpose. No 
persons are justified in becoming bail for 
a defendant unless they are householders 
and possess certain other qualifications 
with reference to property, &e. ; but it fre- 
quently happens that persons become, or 
endeavour to become, bail for a defendant, 
who are not so qualified, or whom the 
plaintiff suspects not to be so qualified ; in 
this case tlie plaintiff objects to buch bail 
(or, as it is termed, excepts to them), who 
are then called on to justify themselves, 
and this they do by swearing themselves to 
be housekeepers, and to possess the other 
qualifications required of them; and this 
is termed justifying bail. They frequently 
justify voluntarily, without being required 
to do so by tlie plaintiff. 1 Arch. Prac. 
847-57 ; Tidd. 149. 

JUVENILE 0FFENDEB8 : iSea title Ke- 

FOltMATOBIliS. 



K. 

KEEPEE OF THE GREAT SEAL. A 

high officer of state, through whose hands 
pass all chaiters, grunts, and commissions 
of the king under the great seal. He is 
btyled Lord Keeper of the Great Seal, and 
this office and that of Lord Chancellor are 
united under one person ; for the authority 
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XZEPEB OF THE OBSAT BEKL—eont, 

of the Lord Keeper and that of the Lord 
Chancellor ivere, by stat. 5 Eliz. c. 18, 
declared to be exactly the same ; and like 
the Lord Chancellor, the Lord Keeper with 
ns at the present day is created by the 
mere delivery of the king'd great seal into 
his custody. Comyns' Dig. tit. Chancery. 

KKKPFK OF THE PSIYY SEAL. An 
officer through whose hands pass all 
charters signed by the king before they 
come to the great seal. He is a privy 
councillor, and was anciently called clerk 
of the privy seal, but is now generally 
called the Lord Privy Seal. Rot. Pari. 11 
H.4. 

XIKO'8 BEKCH. The supreme Court 
of Common Law in the kingdom, consist - 
ingof a chief justice and four puisne justices, 
who, by their office, are the sovereign con- 
servators of the peace and supreme coroners 
of the land. The Court of King's Bench 
was so called because the king used for^ 
merly to sit there in person, the style of 
the Court still being coram ipso rege. This 
Court is the remnant of the AtUa BegtSy and 
was formerly not stationary in any par- 
ticular spot, but attended the king's per- 
son wherever he went; hence the reason 
for process issuing out of this Court in the 
king's name being returnable, ** ubicunque 
fuerimiu in Anglid.*' 4 Inst. 13. 
See also title Coubts of Justiob. 

KOTO'S G0TTH8EL. Barristers selected 
on account of their superior learning and 
talent to be his majesty's counsel ; the 
only outward distinction between these 
and other barristers is, that they wear silk 
gowns and take precedence in Cburt. The 
two principal of the king's counsel are 
called the Attorney and Solicitor-General, 
and none of these counsel can plead pub- 
licly in Court for a prisoner or a defendant 
in a criminal prosecution without a licence 
obtained for that purpose from the Crown. 
Fortescue, de Legibus^ o. 50. 

XSlQiBTB FEE (feodum mUitare): See 
title Kniqbt Service. 

KNIGHT SEBVICE. A species of feu- 
dal tenure, which differed very slightly 
from a pure and perfect feud, being 
entirely of a military nature ; and it was 
the first, most universal, and most honour- 
able of the feudal tenures. To make a 
tenure by knight service, a determinate 
quantity of land was necessary, which was 
called a knighfs fee (feodum militare), 
the measure of which was estimated at 
twelve plough-lands. Spelman, 219; 2 
Inst. 596. 

KHIGHT8 OF TEE SHIBE. Knights 



KNIGHTS OF THE BEJKK^oontinue^. 
of the shire, otherwise called knights of 
Parliament, are two knights or gentlemen 
of property who are elected by the free- 
holders of a county to represent them in 
Parliament. In times of old they were 
required to be real knights, girt with the 
sword, but now notable esquires may be 
chosen. They required to possess, as a 
qualification to be chosen, not less than 
£600 per annum of freehold estate. But, 
at the present day, all property qualifica- 
tions in members of Parliament have been 
removed. 

iSiee title Parliament. 



L. 

LACHES (from the Fr. Ucheue, indo- 
lence). Negligence, mistake arising from 
negligence, &c. Thus, in Little4<in, 
*' laches of entry,'* signifies a neglect in 
the heir to enter (Litt. 136 ; Lee Termee de 
la Ley). Ladies is a ground for refusing 
relief in Courts of Equity, upon the maxim 
of these Courts, '* VigUarUibus non dormi- 
entibus aequitas sutwenit** ; and so strong 
is the aversion to bringing forward stale 
demands, that the Coiuis of Equity, at 
any rate in the matters which are subject 
to their exclusive jurisdiction, refuse to 
relieve even within the statutory periods 
of limitation ; although, of course, in mat- 
ters which are subject to their concurrent 
iurisdiction, they must allow the plaintiff 
his full legal period. 

IJS8E HAJESTY. An old term of law* 
designating the crime of attempting any- 
thing against the king's life, or to raise 
sedition against him, or to create disaffec- 
tion in the armv (ses 2 Beeve's Eng. Law, 
5, 6). The modem equivalent is High 
Tbbason, which title see, 

UBSIONE FISEI, SUITS FBO. Suits 
or actions for breach of faith in civil con- 
tracts, which the cler^, in the reign of 
Stephen, introduced into the spintual 
Courts, were so termed. By means of 
these suits they took cognizance of many 
matters of contract which in strictness 
belonged to the temporal Courts. It is 
conjectured that the pretence on which 
they founded this claim to an extended 
jurisdiction was, that oaths and faith 
solemnly plighted, being of a religious 
nature, the breach of them belonged more 
properly to. the spiritual than to the lay 
tribunal (1 Beeves, 74). These suits, 
along with the jurisdiction assumed over 
express and implied or resulting uses, open 
or secret, have contributed to me develop- 
ment of the principal branches of equitable 
jurisdiction at the present day. 
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lAVD {terra). This word has a more 
ooinpreheDsive Bignification in law than 
in common parlance ; for it comprehends 
not only land or ground, but also anything 
that may stand thoreon, as a house, a 
castle, or a bum. It has also an indefinite 
extent upwards as well as downwards, 
** Cuju8 est solum ejus est tuque ad ccelum, 
et deinde ufque ad inferos^** being the 
maxim of the law: and therefire no roan ' 
may erect any building or the like to over* 
hang another's lands, and whatever is in 
a direct line between the surface of any 
land and the centre of the earth belong to 
the owner of the surface, so that the word 
•* lands ** comprehends not only the face of 
the earth* but everything uuder it or over 
it (Co. Litt. 4 a). When, however, the word 
*• land " was used in a declaration of eject- 
ment without any qualifying adjunct, it 
obtained a very restricted sense, and meant 
arable land (Salk. 256). In such cases, 
therefore, the particular kind of land 
^ould have been stated. Cowp. 846 ; 11 
Bep. 55 ; Adam's Eject. 31 ; 2 Gh. PI. 
626, n. (o), 6th ed. 

LAITDLOBD. He of whom lands or 
tenements are held (Co. Litt.) When the 
absolute property in, or fee-simple of, the 
land belongs to a landlord he is then some- 
times denominated the ground landlord in 
contradistinction to such an one as is pos- 
sessed only of a limited or particular inte- 
rest in land, and who himself holds under 
a superior landlord. 

lAVBLOBD ANB TEKAITT. This 
phrase expresses a familiar legal relation, 
involving many peculiar rights, duties, and 
liabilities. The relation is contractual, and 
is constituted by a letting or agreement to 
let (as to which, see title Lbase). The 
landlord is entitled to be paid a stated 
rent, and may enforce payment thereof 
either by action, or by distress, or by entry 
(see these three several titles). The tenant 
is entitled to the posi^ession and quiet en- 
joyment of the premises so long as he pays 
his rent and duly observes and performs 
the other stipulations contained in his con- 
tract {see title Covenamts). A failure in 
the performance of any covenant works a 
forfeiture (see that title), unless the land- 
lord chooses to waive the breach {see title 
Waiter). The tenant is also bound to 
keep and leave the premises in good re- 
pair, and will be liable for Dilapidations 
(see that title); but he is permitted during 
the term of his lease, but not afterwards, 
to unfasten and remove all tenants' fix- 
tures so-called which have been aflSxed to 
the premises by himself (see title Fix- 
TtFBBs). He is estopped from disputing 
his landlord's title (see title Estoppel), 



LAVBLOBD AVB TESAXT—^sontinmed. 
but he may shew that that title baa dcter- 
termined (see title Jus Tertii). 
See also title Ejectment. 

LAHD-TAZ. An annual charee levied 
by the Gk>vemment upon the subjects of 
this realm in respect of their real estates, 
and aluo in respect of offices and pensions, 
but not (since 4 & 5 Will. 4, c 11) in re- 
spect of their personal estates. The method 
of raising it is by charging a particular 
sum upon each county according to a cer- 
tain valuation, and this sum used to be 
assessed and raised upon individuals by 
commissioners duly appointed for that 
purpose (2 Bum's Justice, 61). Under 
the Stat. 16 & 17 Vict c. 74, facilities are 
afforded for the redemption of this tax, 
which is now generally redeemed. 
For origin, see title Taxation. 

LAP8B. This word is used in yarious 
senses. (1.) As applied to church livings, 
it denotes a species of forfeiture by which 
the right of presentation to a church ac- 
crues to the ordinary by the neglect of a 
patron to present; to the metropolitan by 
the neglect of the ordinary ; and to the 
king by neglect of tlie metropolitan. (2.) As 
applied to a legacy, it denotes the &ilure 
of a testamentary gift through the devi- 
see or legatee dying in the testator's 
lifetime. The mere addition of the words 
** heirs and assigns," or ** executors, ad- 
ministrators, and assigns,'* or other words 
of limitation to the name of the prede- 
ceasing devisee or legatee in the gift to 
him will not prevent a lapse of the in- 
terest given; and the rule is the same 
where the devisee or legatee is already 
dead at the date of the will (Maybank v. 
Brooksy 1 Bro. C. C. 84). And uthough 
the legacy be of a debt, it is liable to lapse 
in the same manner (Elliott y. Davenport, 
1 P. Wms. 83) : and although the legacy 
or devise be contained in a will made in 
exercise of a power the creation of which 
was by an instrument (whether deed or 
will) taking effect before the death of the 
legatee or devisee, still even in this case 
the legacy or devise will lapse in case the 
legatee or devisee predecease the testator 
who exercises the power. Duke of Marl' 
borough y. Lord GodolpfttT^ 2 Yes. 78; 
Oulsha y. Cheese, 7 Hare, 236. 

A mere declaration that the devise or 
bequest shall not lapse is ineffectual to 
prevent a lapse in case of the devisee or 
legatee predeceasing the testator (Picker' 
ing V. Stamford, 3 Yes. 493) ; but such a 
declaration, if accompanied with the de- 
signation of a substitute for the devisee or 
legatee in case he predeceases the testator, 
would be valid to prevent a lapse (Toplia 
y. Baker, 2 Cox, 121) ; and from the desire 



A NEW LAW DICTIONABT. 



207 
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of the Courts to effectuate the intentions 
of testators, sach designation of a substi- 
tute, where not ezpre&dy made, has been 
in a manner implied from triflinc^ circum- 
stances, e.g.f in GiUingt ▼. ITDermoit (2 
My. & K. <)9), Jjord Brougham, O., in the 
case of a gift to the children of A. or to 
their heirs, held that the representatives 
of predeceasing children were entitled by 
way of substitution for their parents, the 
word A«tr», although ordinarily a word of 
limitation, and not of purotiase, being in 
that particular decision, and by reason 
chiefly of the two words or to which are 
italicised, construed as a word of purchase 
and not of limitation. 

Again, if the testator makes a gift to 
two or more persons jointly, there is, of 
course, no lapse if one or more of tlie joint 
tenants survive, as the survivors will take 
by survivorship; and similarly, if the 
testator makes a gift to two or more per- 
sons in common, and limits over to the 
survivor or survivors the share of any pre- 
deceasing tenant, there is, of course, again 
no lapse if one or more of the tenants in 
common survive, as the survivor will take 
under the limitation over. But it is the 
rule of law in this latter case that there 
is no survivorship upon survivorship ; and 
therefore, unless tne limitation over is 
made (as it commonly is made) to extend 
'' as well to the accruing as to the original 
ahares," there will be a lapse as to any 
accrued share of a predeceasing legatee or 
devisee. Pain v. Benson, 3 Atk. 80. 

Again, if a devise or bequest is made to 
persons of a class in common tenancy, and 
the class is to be, t.«., can only be, ascer- 
tained at the date of the testator's death, 
the members of the class who are surviving 
at that date will take the whole among 
them, notwithstanding that other persons 
who but for their prior death would have 
formed members of the class may have 
predeceased the testator. Viner v. FraneUj 
2 Bro. C. 0. 658. 

And with reference to the question, 
whether lapse shall take place or not, the 
cases of WiUing v. Baine (3 P. Wnu. 113), 
and Humbentone v. Stanton (1 Y. & B. 385), 
ahonld be contrasted. 

Where a devise or bequest is made to 
one person in trust for another, the legal 
estate will lapse in case the devisee or 
legatee in trust, t.0., the trustee, should 
predecease the testator, but the beneficial 
interest, or interest of the oesttU que trust, 
will not therefore also lapse (^EUiott v. 
Davenport, 2 Yem. 520) ; and conversely, 
in the case of a like devise or bequest, the 
beneficial estate will lapse, and the legal 
estate will not lapse in case the cestui que 
trust predecease the testator {Doe d. Shelley 
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V. Edlin, 4 Ad. & £. 582). It has even 
been held in Oke v. Heath (1 Yes. 135) that 
an annuity bequeathed to C. and charged 
on a beouest to B. did not lapse by reason 
merely that B. predeceased the testator, 
whereby the bequest to him lapsed. 

Some provisions have been made by the 
Stat. 7 Will. 4 & 1 Yict. o. 2(3, against 
lapse in certain cases, that is to say : 

(].) By s. 25 of that Act devises and 
bequests which would otherwise lapse are * 
given to the residuary devisee or legatee 
(if there is one) ; 

(2.) By s 32 of the same Act the devise 
of an estate tail to any one (whether child 
or stranger) does not lapse bv reason 
merely of the devisee in tail predeceasing 
the testator, but takes effect in him, and 
descends to the person who is his heir in 
tail at the testator's death, if he has any 
such; and 

(3.) By s. 83 devises or bequests made 
to a child or children of the testator who 
predecease the testator, but leave issue 
surviving the testator, do not lapse, but 
take effect in the predeceasing child or 
children, and devolve in case of the inte»- 
tacv of the latter upon their next of kin, 
and in Ctise they have made a will, accord- 
ing to the dispoaition or dispositions 
thereof contained in that will ( Winter v. 
Winter, 5 Hare, 306 : Johnson v. Johnson, 
3 Hare, 157). It has been held, however, 
that the 33rd section of the Act does not 
apply to gifts under a limitedy t'.e., special, 
power of appointment, where there is a 
gift over in default of appointment (Grif' 
fiihs V. Gale, 12 8im. 327); but it does 
apply to a general power of appointment, 
even although there is a gift over in de- 
fault of appointment. Eedes v. Cheyne, 
2 K. A J. 676. 

LAEGEKT. Larceny is the felonious 
taking and carrying away of the personal 
goods of any one firom his possession, with 
intent to convert them to the use of the 
offender without the consent of the true 
owner. Larceny was formerly divided into 
grand and petty larceny; the former, in- 
cluding the stealing of goods above the 
value of I2d. ; the latter of that value or 
under. This distinction was abolished by 
stat. 7 A 8 Geo. 4, c. 29, and now all lar- 
cenies are subject to the same incidents as 
grand larceny. Larceny is sometimes dis- 
tinguished into simple and compound; the 
former being larceny of goods only, the 
latter larceny from the person or habitation 
of the owner (1 Hale, 510). The law re- 
garding tills offence is now consolidated 
by the statute 24 A 25 Yict. c. 96, which 
renders also many things (both animate 
and inanimate), the subjects of larceny, 
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which for variouB reasons were not so 
before that Act 

LATEHT AMlIGinTT. This is an 
ambiguity which arises not upon the words 
of the will, deed, or other instroment, as 
looked at in themselyes, but upon those 
words when applied to the object or to the 
subject which they describe. The term is 
opposed to th(* phrase Patent Ambiguity 
(which 8ee). The rule of law is, that ex- 
trinsic or parol evidence is admiisible in 
all cases to remove a latent ambiguity, but 
in no case to remove a patent one. 
See title Extriubio Evidence. 

lATEE, JaLTK, or LETE. Is the de- 
signation of a great portion of a county 
containing three or more hundreds or 
wapentakes. Les Termet de la Ley. 

LATITAT. A writ, which before the 
Uniformity of Process Act, was the process 
used for commencing personal actions in 
the Kin^s Bench against a defendant 
seeking to evade the service of the writ. 
It recited the bill of Middlesex, and the 
proceedings thereon, and that it was testi- 
fied that the defendant " latitat et diacur- 
rit" lurks and wanders about, and there- 
ifbre commanded the sheriff to take him, 
and have his body in Court on the day of 
the return. 

See now titles Sbbvice ; SuBsnTUTED 
Sebyioe. 

LAW. This word has various signi- 
fications. (1.) In the most enlarged sense 
in which the word can be used, it applies 
not only to those rules, or systems of rules, 
which different governments lay down for 
the internal regulation of their respective 
communities, but also to those fixed and 
invariable principles in conformity with 
which nature carries on her operations. 
(2.) When, however, we wish to restrict 
the sense, or to limit the application of 
the word, we use it ordinarily in conjunc- 
tion with some other phmse ; thus, when 
we apply it to those rules or principles of 
morality which our reason enables us to 
discover, and our conscience commands us 
to obey, we call it not unfrequently the 
law of nature ; and when the same rules 
and principles are applied to the regulation 
of the conduct of nations in their inter- 
course with each other, it is then termed 
the Law of Nations or International Law. 
(3.) The word ** Law," however, in a still 
more limited sense, signifies that body, or 
system, of rules, which the government of 
a country has established for its internal 
regulation, and for ascertaining and defin- 
ing the rights and duties of the governed, 
and it is then commonly called Municipal, 
f.e., Civil Law, and, in popular language. 
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<* the law of the land." The Municipal 
Law of England is composed of written 
and unwritten laws (jue tcriptum and Jtta 
non teriptum) ; or, in other words, of the 
statutes of the realm, and of the custom 
of the realm, otherwise termed the ^ Com- 
mon Law ;" on both of which branches of 
the law the superior Courts exercise their 
judgment, giving construction and elfect to 
the former, and by their interpretation de- 
claring what is and what is not the latter. 
The following extract from an important 
case furnishes a good illustration of the 
division of our Municipal Law into the j«« 
non teriptumj or the Common Law, and the 
ju8 acriptum or the written, or Statute Law, 
and of the mode in which the Courts exer- 
cise their judgment thereon : — 

'* Two questions of importance were raised 
in the course of the argnment. The first, is, 
whether at Common Law a foreigner resid- 
ing abroad, and composing a work, has a 
copyright in Englemd. The second is, 
whether such foreign author, or his as- 
signee, has such a right by virtue of the 
English statutes. . . . We are all of opinion 
that no such right exists in a foreigner at 
the Common Law ; but that it is the creature 
of the Municipal liaw of each country, and 
that in England it is altogether governed 
by the statutes which have been passed to 
create and regulate it. A foreign author 
having, therefbre, by the Common Law, no 
exclusive right in this country, the only re- 
maining question is, whether he has such 
a right by the Statute Law ; and this de- 
pends on the construction of the statutes 
relating to literary copvright which were 
in force at the time of the transaction in 
question.'* See per Pollock, C.B., in Chap- 
pel V. Furday, 14 M. & W. 816; also 
1 Reeve's Hist. 1.) For an explanation of 
the different kinds of law, see their parti- 
cular titles. 

The various significations in which the 
term *' Law" has been used in jurispru- 
dence, are thus given by Locke and Austin : 

I. Locke's divisions of Laws, — 

(1.) Divine Law, — being the Law of 
Gt)d natural and revealed ; 

(2.) Civil Law — ^being the Municipal 
Law; and 

(8.) Law of Reputation, being mora- 
lity. 

II. Austin's divisions of Laws, — 

(1.) Divine Law, — being the revealed 
Law of God ; 

(2.) Positive Human Law, being Mu- 
nicipal Law ; 

(3.) Positive Morality, being morality ; 
and 

(4.) Laws metaphorically so called, 
bein^ the laws of animate and 
inanimate nature. 
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LAW OF MABQUE (from the German 
word marehy ue., a bound or limit). A 
sort of law of repriaal, which entitles him 
who has roceived any wrong from another, 
and cannot get ordinary justice, to take 
the shipping or goods of the wrongdoer 
when he can find them within his own 
bounds or precincts, in satisfaction of the 
wrong (CowelX The consent of the sove- 
reign is necessary before any subject can 
thus proceed by his own arm to vindicate 
a wrong ; and such consent, where granted, 
is expressed in the so-called LeUen of 
Marque. 

See also title Bepbisala. 

lJLWlDSBCRAWr(lexmercatoria). One 
of the branches of the unwritten or Com- 
mon Law, consists of particular customs, or 
laws which affect only the inhabitants of 
particular districts, under which head may 
DO referred the law or custom of merchants 
{lex merccUorid), which is a particular 
system of customs used only among one set 
of the king's subjects, which, however dif- 
ferent from the general rules of the Com- 
mon Law, is yet engrafted into it, and made 
» part of it : being allowed for the benefit 
of trade to be of the utmost validity in all 
commercial transactions, for it la a maxim 
of law, that ** euilibel in ma arte credendum 
e^t." This law of merchants comprehends 
the laws relating to bills of exchange, mer- 
cantile contracts, sale, purchase and barter 
of goods, freight, insurance, &c. 1 Chitty's 
Bl. 76, n. (q). 

LAWOFlTATIOirS. The Law of Nations 
consists of a system of rules or principles 
deduced from the law of nature, intended 
for the regulation of the mutual intercourse 
of nations. The law is founded on the 
principle, that the different nati6ns ought 
to do to each other in time of peace as 
much good, and in time of war as little 
harm, as may be possible without injurint? 
their own proper interests; and this law 
comprehends the principles of national in- 
dependence, the intercourse of nations 
in peace, the privileges of ambassadors, 
consuls, and inferior ministers ; the com- 
merce of the subjects of each state with 
those of tlie others in times of war and of 
peace, or of neutrality ; the grounds of just 
war, and the mode of conducting it ; the 
mutual duties of belligerent and neutral 
fwwers ; the limit of lawful hostilitv ; the 
rights of conquest; the faith to be ob- 
served in warfare ; the force of armistice, 
of safe conducts and passports ; the nature 
and obligations of alliances ; the means of 
negotiation, and the authority and inter- 
pretation of treaties. 1 Cutty's Commer- 
cial Law, 25, 26 ; Puffendorf. 

See also title Intkrnational Law. 

LAW OF ITATUSE: See title Law. 



LAW-WOBTHT. Being entitled to, or 
having the benefit and protection of the 
law. Brady on Boroughs, 16, fo. ed. 

LAT, TO. Signifies to allege, to state, 
&c., e. g. : ** No inoonveuieuce can arise to 
the defendant from either m'>dH of laying 
the assault.'* Per Curiam, 2 Bos. & Pul. 
427 ; 6 Mod. 88. "If you lay (i.e., allege, 
or state) an ouster in your declaration, you 
must lay a re-entry." Per Holt, C J. So 
*' laying the venue " signifies the stating, 
naming, or placing in the margin of a 
declaration any given county as the county 
in which the plaintiff proposes that iho 
trial shall take place. 

LEADOrO A USE. Wlien lands were 
conveyed by that species of conveyance 
termed a **fine and rocovery,' the legal 
seisin and estate became thereby vested in 
the cognisee or recoveror, t.6., in the person 
who was the object of that conveyance. 
But if the owner of the estate declared his 
intention that such fine or recovery should 
enure or operate to the use of a third person, 
a Ui>e immediately arose to such third 
person out of the seisin of the cognisee or 
recoveror ; and the Statute of Uses trans- 
ferred the actual possession to such use, 
without anv entry on the part of such third 
person. Tbe deed by which the owners of 
estates so declared their intention with 
regard to the lands thus conveyed was 
tenned either a deed to lead the uses, or a 
deed to declare the uses; when executed 
prior to the levying the fine, or suffering 
the recovery, it bore the former appella- 
tion ; when executed subsequently thereto, 
it bore tlie latter. 1 Cru. Dig. 396. 
See also titles Conyetancks ; Uses. 

LEADniO CASS. Amongst the various 
cases that are argued and determined in 
the Courts, some, from their important cha- 
racter, have demanded more than usual 
attention from the judges, and from this 
circumstance are frequently looked upon 
as having settled or determined the law 
upon all points involved in such oases, and 
from thii importance they thus acouire are 
familiarly termed '* leading cases.* Such, 
for instance, are those cases collected in 
the valuable work of the late Mr. J. W. 
Smith, so well known to the profession 
under the title of *' Smith's Leading Cases ;" 
and similar collections have been made of 
the leading coses in Conveyancing Law 
(Tudor's), and in Equity Law (White & 
Tudor's), and in Mercantile Law (Tudor's). 

LSABDrO QVSSnOH. A question put 
or framed in such a form as to suggest the 
answer sought to be obtained by thepert^n 
interrogating. A counsel is said to put a 
leading question to a witness, when, instead 
of putting a simple interrogation, he states 
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a proposition as though he believed it to be 
true, with a view of leading the witness into 
the admission of it. Buch questions may l>e 
asked upon cross-examination, but not upon 
examination in chief. They may idso be 
adked with a view to discrediting one*s 
own witness where he unexpectedly proves 
adverse. 

See also title WrrNESSBB. 

LEASE. A lease is a conveyance of 
lands or tenements to a person for life, for 
a term of years or at will, in consideration 
of a return of rent or some other recom- 
pense. The person who so conveys such 
lands or tenements is termed the lessor; 
and the person to whom they are conveyed 
the lessee; and when a lessor so conveys 
lands or tenements to a lessee, he is said to 
lease, demise, or let them. 4 Grui.se, 58. 
8ee also titles Assignment ; Convey- 
ances; FoBFEiTrRE; Fraui)S, Sta- 
tute OP ; Landlord and Tenant ; 
Tenancies'; UNDEBLEAbS. 

LEASE AHD KELEAflE. A species of 
conveyance commonly in use for convey- 
ing the fee simple or absolute property in 
lands or tenements from one person to 
another. In the reigns of Henry VI. and 
Edward lY. it was not unusual to transfer 
freehold estates in the following manner : 
A deed of lease was made to the intended 

Eurchaser for three or four years; aud after 
e had entered into possession, a deed of 
release of the inheritance was executed to 
him, which operated by enlarging his 
estate into a fee simple. Wiieu it was 
found that the Statute of Ubcs transferred 
the actual possession without entrv, the 
idea of a lease and release was adopted. 
This kind of conveyance was thus con- 
trived : — A lease, or rather bargain and sale 
upon some pecuniary consideration for one 
year was made by the tennnt of the free- 
hold to the lessee or bargainee, i.e., to the 
person to whom the lands were to be con- 
veyed; now this made tiie vendor stand 
seised to the use of the letssee or bargainee, 
and vested in the latter the use of the term 
for a year, to which the Statute of Uses 
immediately transferred tiie possession. 
ThuB the bargainee, by being in possession, 
became imm^ately capable of accepting a 
release of the freehold and reversion (which 
must be made to a tenant in possession), 
and accordingly a release was made to him, 
dated the day next after the day of the 
date of the lease for a year, which at once 
transferred to him the Ireehold. 

See also titles Conveyances ; Uses. 

LEGACIES. These are bequests (i.e., 
gifts by will) of personal property ; they 
are of three lands, namely : — 
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^ (I.j) General, called also pecuniary, lega- 
cies, being a gift of money or other fungible 
substance in quantity : 

(2.) Specific legacies, being a gift of ear- 
marked money, or of other ear-marked 
fungible substanee, in mass, or of any non- 
fungible substance by Ue^^cription ; and, 

(3.) Demonstrative legacies}, being a gift 
of money or other fun^^ible substance in 
quantity, expressed to be made payable out 
of a specified sum of money or other speci- 
fied fungible substance ; but such legacies 
become, upon any destruction of the speci- 
fied source of payment, merely general 
legacies. 

The following are examples of these 
three kinds of legacies, namely : — 

(1.) General legacies: £500 in cash 
{Hichards v. Richards, 9 Price, 22(0 ; ^0 
annuity payable out of, or charged upon, 
the personal estate (AUon v. MedliooU^ 2 
Ves. 417) ; £20 to- buy a ring (ilpreece v. 
Apreece, 1 V. & B. 364); my stock {Good- 
lad V. BwmetU 1 K. & J. 341) ; and, ordin- 
arily, residuary gifts. 

(2.) Specific legacies : sum of money in 
such a bag {Lavoaon v. StiU^ 1 Atk. 
508) ; sum of money in the hands of A. 
(EinUm v. Pinke, 1 P. Wms, 540); A.'s 
debt {Fryer v. Jtform, 9 Ves. 300) ; A.'s 
bond {Davies v. Morgan^ 1 Beav. 40.5) ; my 
Enst India Bonds {Sleech v. Thorington^ 
2 Ves. 562) ; gift of one part of debt to A., 
and of residue thereof to B. {Ford v. Flent- 
ing, 2 P. Wms. 469); gift of debt to A. for 
life, remainder to B. {Ashbumer v. illao- 
guire, 2 Bro. C. 0. 108); a lease of lands 
{Ixmq V. Shorty 1 P. Wms. 403) ; and occa- 
sionally residuary gifts. Page v. Leaping- 
weK, 18 Ves. 463. 

(3.) Demonstrative legacies : £1000 out of 
my Reduced Stock {Kirhy v. Pottery 4 Vee. 
748): £12,000 out of my funded property 
{Lambert v. Lamberty 11 Ves. 607); £500 
annuity or legacy payable out of, or charged 
on, lands. SavUe v. Blackety 1 P. Wms. 778. 

These distinctions between legacies lead 
to the following consequences : — 

I. With reference to the Ademption of 
legacies : 

(1.) General legacies are not, as a general 
rule, liable to ademption ; so that although 
locally described, the alteration of locality 
by removal does not adeem the legacy 
{Norris v. NorriSy 2 ColL 719); but a 
general legacy to a child would be adeemed 
in whole, or pro tantOy by a subsequent por- 
tion given to that child (see title Satisfao- 

TtON OP LEaACT BY PoBTION, infra). 

(2.) Specific legacies are invariably lia- 
ble to ademption, e.g,y by the specific thing 
ceasing to belong to the testator and not 
becoming his again at or before his death 
{Stanley v. Potter, 2 Cox, 182), and without 
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reference to the ammtw adimendi of the 
testator {AMumer y. Maoguire, 2 Bro. 
G. C. 108) ; or even, in case of the specific 
thing being specific by local description 
merely, by the alteration of that description 
through the removal of the guods in the 
testator's life- time (Green v. Symonds, 1 
Bro. G. G. 127, n. ; Heseltine v. Heseltine, 
3 Mad. 276), unless the local description is 
again in existence at the testator's death 
(Land v. Detfaynes^ 4 Bro. G. G. 537) ; or 
unless the original removal was due to fire 
or other inevitable cause (Chapman v. 
Hart, 1 Yes. 271), or to fraud (Shaftdmry 
V. ShafUburyj 2 Veni, 747); or by the 
destruction of the specific thinji^, although 
it is insured and the insurance is recoverod 
after the testator's death, and although the 
dedtruction occurred contemporaneously 
with his death (Durrani v. Friend^ 5 De G. 
& 8m. 343) ; or in the case of a debt, by 
the discharge of the debt in the testator's 
lifetime (Rid^ v. Wager, 2 P. Wms. 329) ; 
(Barker v. Rayner, 5 Madd. 208) ; although 
the debt should have been a mortgage 
debt, and part of it is outstanding at the 
testator's death on anew security (Gardner 
V. Hatton^ 6 Sim. 93) ; but in general the 
partial receipt of a debt is only an ademp- 
tion pro tanto (Jones v. SotdkaU, 32 Beav. 
81) ; and a destruction by Act of Parlia- 
ment of stock of one kind followed by a 
substitution for it of stock of another kmd 
is no ademption (Partridge v. Partridge, 
Gas. t. Talb. 226 ; Oakee v. OeLkee, 9 Hare, 
666); as neither is the unauthorized al- 
though provident alteration during lunacy 
of a specific thing bequeathed by the lu- 
natic when sane (Taylor v. Taylor, 10 Hare, 
475). A specific legacy is also adeemed 
by an assignment of the specific thing, e.^., 
leaseholds (Cowper v. MainieU, 22 Beav. 
223) ; but not by a pawn or pledge thereof 
(KnigU v. Dams, 3 My. & K. 361) ; and the 
executors must redeem same at Uie cost of 
the general estate, although the executors 
need not in the case of a bequest of fully 
paid-up shares, or of other like cnoses already 
perfected in the testator's lifetime, pay the 
calls which are made thereon subsequently 
to the testator's death. Armstrong v. Bamet, 
20 Beav. 424. 

(3.) Demonstrative legacies, like general 
legacies, are not liable to ademption, the 
fund specified as that out of which they are 
to be pedd being the primary fimd onlv, and 
the general personal estate being liable in 
subsidium (Savile v. Blaeket, 1 P. Wms. 
777) ; but such a legacy would be adeemed 
if the specified fund were declared to be 
the only fund for payment ((Joard v. Holder- 
ness, 22 Beav. 391) ; and, semhle, it would 
be adeemed in the case of a child by a sub- 
sequent portion to that child. 
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n. With reference to the Abatement 
of legacies: — 

(1.) General legacies are liable to abate 
as between themselves in case the general 
personal estate, and other the property (if 
any) available for their payment is insuf- 
ficient (after payments thereout which are 
of prior right) to pay them all in full, the 
payments of prior right being debts, specific 
legacies, and demonstrative legacies which 
have remained demonstrative; see title 
Marshallimq as between Legatees. A 
residuary bequest, if general, abates with 
general legacies (Petre v. Petre, 14 Beav. 
197) ; but a general legacy which is given 
for value, 0.9., for the relinquishment of 
dower (Burridge v. BradyU 1 P. Wms. 
126 ; 3 & 4 Will. 4, c. 105, s. 12), or for 
the release of a debt actually due (Davies 
V. Bush, 1 Younge, 341), is preferred toother 
general legacies ; and similarly any legacy, 
although general, which the testator ex- 
presses a clear intention should be pre- 
ferred. Leuyin v. Letoin, 2 Yes. 415. 

(2.) Specific legacies are liable to abate 
as between themselves, and pari passu with 
demonstrative legacies which have re- 
mained demonstrative, but are preferred to 
general legacies. 

(3.) Demonstrative legacies which have 
remained demonstrative are liable to abate 
as between themselves, and pari pcusu with 
specific legacies, but are preferred to 
general legacies (Roberts v. Pocock, 4 Yes. 
150); but demonstrative legacies which 
have become general are not bo preferred, 
MuOins V. BmiOi, 1 Dr. & Sul 210. 

III. With reference to the repetition of 
legacies. 

See title SATisrAonoN or Legacy bt 
Legacy. 

lY. With raferenoe to the satisfaction of 
legacies, 

Bee title Satisfaction of Legacy by 
Legacy. 

Y. With reference to the marshaUing of 
legacies. 

See title Mabshalling or Assets. 

YI. With reference to legacies being an- 
nmties. 

See title Annhitisb. 

Yll. With reference to the lapse of 
legacies, — 

See title Lapse. 

YIIl. With reference to interest on 
legacies :— 

(A.) General legacies carry interest from 
the time they are payable. Therefore, 

(a.) Where tiie testator has fixed no time 
of payment, thev are not payable until one 
year after his aecease, and therefore only 
carry interest as from that date (Child v. 
Elstoorth, 2 De G. M. & G. 679), unless 
they are charged on land, in which cas« 

P 2 
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they are payable, and therefore carry in- 
terest, as from the testator's death {Maz- 
weU V. WeitenhaU, 2 P. Wms. 26) ; and 
from whichever of these two dates thoy are 
payable, they will carry interest, although 
the actual paymeut of the legacies them- 
selves should be then impracticable ( Wood 
V. Penoyrey 13 Ves. 333), and whether the 
assets are productive or not (^Pearson v. 
Pearton^ 1 S. & L. 10) ; and 

(5.) Where the testator has fixed a time 
for payment ; 

(cui.) If that time is fixed for the con- 
venience of the estate merely, they will 
be payable, and will therefore carry interest, 
as from the testator's death or as from one 
year after the testator's death, according as 
they are or are not charged on land (Varley 
V. WinTi, 2 K. & J. 700) ; but 

(&&.) If that time is not fixed for the con- 
yenience of the estate merely, then it must 
be observed ; and if it exceed the year, the 
interest will be proportionately delayed 
(Heath V. Perry, 3 Atk. 101) ; but if it fall 
within the year, the interest will be propor- 
tionately accelerated (Lord LondesborougH 
V. SomerviUey 19 Beay. 295) ; and 

(r.) Whether the testator has fixed a time 
of payment or not, the foUowing other 
legacies are payable, and therefore also 
carry interest, as from the testator's death. 

(1.) A legacy which is in satisfaction of 
a debt, whether of the testator's own (Clark 
y. Seioellt 3 Atk. 99) or of another man. 
Shirt v. Wedbyy 16 Ves. 393. 

(2.) A legacy by a parent (Beckford v. 
T<i>in, 1 Ves. 310), or person in loco parentis 
( Wilson y. Madtliaon, 2 Y. & C. C. C. 372) 
to a legitimate child being an infant, but 
not to a legitimate child being an adult 
(Raven y. Waite, 1 Sw. 553), nor to a lej^i- 
timate child altiiough an infant, being 
otherwise provided with maintenance (In 
re Bou6e*8 Estate, 9 Ilare, 649), nor to an ille- 
gitimate child (Beckford v. Tohin, 1 Ves. 
310) in the absence of an express direction 
as to maintenance. Newman y. Baiesont 
8 Sw. 669. 

(3.) A legacy which is settled upon seye- 
ral takers in 8Ucce88ion(iinaer8fetny. AfaWin, 
T. & R. 232 ; Howe y. iJartmouih (Earl), 
7 Ves. 137) ; but a legacy of consumable 
articles, otiier than stock in trade (Philips 
y. Seal, 32 Beav. 25), and other thtin farm- 
ing stock (Groves Y.Wnght. 2 K. & J. 347), 
being an absolute gift (Andrew y. Andrew, 
1 Coll. 690), unless where the consumable 
articles are included in a residuary bequest 
comprising other articles of a difierent 
nature (Randall y. Russell, 3 Mer. 195), the 
rule as to payment of interest to the tenant 
for life as from the death is inapplicable. 

(B.) Specific legacies carry interest from 
the time they are payable, and being con- 
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sidered as severed frf>m the bulk of the 
estate and appropriated for the benefit of 
the specific legatee a« from the death of the 
testator, thoy carry interest as from the 
death (Barrington y. Trislam, 6 Ves 345); 
and for that matter it makes no difference 
that the testator has directed them to be 
paid within twelve calendar months after 
liis decease (Bridow y. Bristow, 6 Beav. 
289), or has otherwise postponed tiie enjoy- 
ment of the principal. 2 Bop. I^g. 1250, 
4th ed. 

(C.) Demonstrative legacies which have 
remained demnnstrative, carry interest., 
semhle, from the testator's death in like 
manner as specific legacies : but where they 
are payable out of reversionary property, 
they carry int^-rest, semiile, only as from the 
date at which tlie reversion fulls in (Karle y. 
Bellingham, 24 Beay. 448); and if they 
have cease<l to be demonstrative, and aro 
be&ime g« ncral legacies, they are subject 
to the rules above stated regarding the 
pJEkvment of interest on general legacies. 
MuVins y. 8mUh, 1 Dr. & Sm. 210. 

Where interest is payable, it is usually at 
the rate of 4 pcT cent. (Wood v. Bryant, 
2 Atk. 523), free of all deductions on ac- 
count of cost of remittance or otherwise 
(CockereU v. Barber, 16 Ves. 461). And 

IX. With reference to legacies charged 
on land : — 

In general, a legacy which is yested is, 
in case of the death of the legatee subse- 
quently to the vesting and previously to 
the commencement of the actual enjoyment 
of the legacy, transmissihlti to the persomd 
representatives of the legatee, and the 
Courts, both of Law and Equity, favour in 
all cases the vesting of legacies. 

Thus, even at Law. all legacies are con- 
sidered as vested unless where there is a 
condition precedent to the vesting ; and a 
legacy once vested will not be divested by 
any condition subsequent either at Law or 
in Equity unless the latter condition is 
exactly fulfilled (Harrison y. Foreman, 5 
Ves. 207 ; Doe d. Blakiston v. HasUwood, 
10 C. B. 544). Also, words of apparent 
contingency are construed as words of 
futurity, and as having n'ference to the 
period of enjoyment only and not of the 
vesting (Maddison y. Chapman, 4 K. & J. 
709). This latter principle being so strong 
in the case as well of personal as of real 
estate that a bequest or devise to the chil- 
dren of A. as a class vests in the existing 
children of A. at the death of the testator, 
although A. is then living, and opens up 
to admit after-bom children of A. (if any) 
successively as they are bom (McLaahian y. 
Taitt, 2 De G. F. & J. 449). And words 
of apparent conditionality are in like man- 
ner oonstmed as words of futurity, haying 
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reference to the enjoyment only and not to 
the vesting {Manfield v. Dttgard, 1 Eq. Ca. 
Abr. 194 ; Doe d. Wheedon v. Lea, 8 T. B. 
41 ; PearsaUy. Simpaonf 15 Yes. 29); and 
conditions apparently precedent will, if 
possible, be construed as conditions subse- 
quent, so as rather to vest the estate mean- 
whUe and leave it liable to be divested 
afterwards, than prevent it from vesting at 
all in the meantime (Edwarde v. Hammond, 
1 Bos. A Pul. N. R. 324, n.) ; but, of course, 
this cannot always be done {BvU v. Frit- 
ehard, 5 Utire,567) ; and where the postpone- 
ment of enjoyment is merelv for the con- 
venience of the estate, the future interest 
will be held a vested interest {Bktmire v. 
Geldart, 16 Yes. 314); and although the 
gift is residuary, the Courts strongly incline 
to construing it as vested, so as to avoid an 
intestacy. Booth v. Booth, 4 Yes. 399. 

All the foregoing statement applies 
equally to real and to personal estate ; but 
the Common Law, from the favour it shews 
to the heir, who is always kn ascertained 
or ascertainable pt'raon, holds that a legacy 
payable out of landd (not being also a devise 
of the very lands themselves or part 
thereof), although it be vested, yet sinks 
for the benefit of the inheritance in case the 
legatee die before the period of actual en- 
joyment, no matter whether the legacy be 
to a child as a provision or portion for that 
child (Pawlett v. PatcleU, I Vern. 321), or 
be to a stranger {Smith v. Smith, 2 Yem. 
92), unless where the postponement of the 
enjoyment is for the convenience of the 
estate merely (King v. Withen, 3 P. Wms. 
414). or unless the testator expressly directs 
the contriiry {Watkins v. Cheek, 2 S. & S. 
199). The like rules applied mutatie mt^ 
tandis to legacies payaole out of a mixed 
fund of real and personal estate. Chandoe 
(Duke) V. Talbot, 2 P. Wma. 601. 

Legacies charged on land carry interest 
as from the testator's death (Maxwell v. 
WettenhaU, 2 P. Wms. 26), and not (like 
personal legacies) as from one year after 
the testator's death. Child v. Elsworih^ 2 
De a. M. & G. 679. 

See also title Anntities. 

LEGACfT DUTT. This is a duty im- 
posed upon personal pro])erty (other than 
leaseholds) devolving under anv will or in- 
testacy. It was imposed for the first time 
in 1780, and became payable upon the 
receipt of the property (Green v. Croft, 2 
H. Bl. 30) ; but under the stat. 36 Geo. 8, 
o. 52, which regulates the duty at the 
present day, it is payable on the property 
itself, irrespectively of the receipt thereof, 
and generally under the last-mentioned 
Act und the two subsequent stuts., 45 
Geo. 3, c. 28, and 55 Geo. 3, c. 184, which 
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are supplementary to the prior Act, the 
duty is payable upon all legacies ** paid, 
delivered, retained, satisfied, or dis- 
charged." 

According to Hanson (Probate, Legacy, 
and Succession Duty Acts), p. 14, ** The 
legacy duties now in force are those im- 
praed by the 55 Geo. 3. c 184, according to 
which the duty is payable, — 
(a.) For every legacy of the amount or 
value of £20 and upwards given 
by will either 
(aa.) Out of personal estate, or 
(&6.) [Where testator has died since 
5th April, 1805] out of real 
estate, or out of the proceeds 
of the sale or mortgage of real 
estate ; and also 
(5.) For the clear residue ) either 

(aa.) Of 
on one person, 
end 
(c.) For every share of 
the clear residue 
when devolving on 
two or more per- 
sons, 



the 



any 



personal 
tate of 
•• testator or in- 
testate; or 
(66.) [Where 
testator has 
died since 5th 
April, 1 805], of the pro- 
ceeds of the sale or mort- 
gage of real estate ; 
being a legacy (a), residue (6), or share of 
residue (c), paid, delivered, retained, satis- 
fied, or discharged after the 31st August, 
1815." 

With reference to powere of appointment 
over property, — 
(1.) Where the power is general, an 
appointment by will in exercise 
of a power cretited either by deed 
(In re Cholmondeley, 1 Cr. & Mee. 
149), or by will, is a legacy under 
the will of the person exercising 
the power; and it matters not 
whether the gift under the ap- 
pointment be out of real or out of 
personal estate, or whether it be 
the gift of an annuity or a speci- 
fied sum of money; and by the 
joint effect of the statutes 36 Geo. 
3, C.52, s. 18, and 16 & 17 Yict.c. 
51, 8. 4, the donee of the general 
power (t.6., the appointor), is 
chargeable with legi^y or (at 
any rate) succession duty, when 
he makes an appointment ; so that, 
in fact, two duties are payable. 
(2.) Where the power is limited, — an ap- 
pointment by will (AtL'Oen, v. 
Henniker, 7 fex. 331), or by deed 
(Sweeting v. Sweeting, 1 Dr. 331), 
in exercise of a power, — 
(a.) Which is created by tcill, — is a 
legacy under the will creating 
the power ; 
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(b.) Which is created by deed, — is a 
Buocesidon under the deed creat- 
ing the power. (And see Buo- 

OS88ION DUTT.) 

In the case of a conflict of laws,^ 
(I.) As regards personal property (not 
being chattels real), the law of the 
domicile determines tl>e liability 
to, or exemption from, legacy and 
also succession duty {Thomeon y. 
Adv.'Gen., 12 01. & F. 1; Wal- 
lace y. Att,-Gen., L. R. 1 Ch. 1) ; 
(2.) As regards chattels | the lex loci 
real, and real pro- J ret sitx de- 
perty generally, | termines ; 
(3.) As regards powers of appointment 
over property, 
(a.) If the property is pure personal 
estate, and 
(oa.) The appointment is made by 
wiUf Uie lex lod $Hu8 subjects 
the same to succession auty, 
althoagh the domicile of 
the testator should be differ- 
ent from the ntu» of the 
property; and this is so, 
* whether the power be created 
by deed (In re Lovelace, 4 
De G. & J. 340), or by will 
(In re WaUop^s Trusts, 1 De 
G. J. & S. 656); and for 
this purpose the situs may be 
oonstructiye merely ; but if 
(lb.) The appointment is made by 
deed, then only the actual 
situsj and not the oonstruc- 
tiye, determines ; and 
(6.) If the property is chattels real, or 
real property generally, the lex 
loci ret sitm goyems excla- 
sively. (Compare Succession 
DrTY.) 
Legacy Duty is to be paid at the time 
when the property chargeable with it is 
trtinsferred to, or retained for, the person 
entitled (H6 Geo. 3, c. 52, s. 6), and therefore 
in the case of reversionary property not 
until the same falls into possession, natu- 
rally or by acceleration. (Contrast Suc- 
cession Duty.) In case the reversionary 
property should devolve under several 
wills or intestacies before it falls into pos- 
session, a cumulatiye duty is payable in 
respect of eyery such will and intestacy 
(Att'Oen. y. MaVcin, 2 Ph. 64> (Contrast 
SuoCESSiON Duty.) If any legacy or resi- 
due is not wholly satisfied or distributed 
at once, the duty may be paid on the value 
of the part from time to time satisfied or 
distributed, such value to be estimated as 
^e proper^ exists at the time of satisfac- 
tion or distribution, and not at the time of 
the testator's death (Att,-Gen. y. Caven- 
dish, Wightw. 82). (Compare Suocission 
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Duty.) If the legacy is a gross sum vest- 
ing at once in the legatee, then whether 
the same be or not given over on a con- 
tingency, duty on the whole amount is 
payable all at once, with an apparent 
right to be recouped any over-payment in 
case the gift oyer takes eti^t; in which 
case the legatee over becomes apparently 
chargeable with the same, and beeamea 
certainly chargeable at the higher rate, if 
his jrate should be higher than that of the 
first legatee (36 Geo. 3, c 52, as. 17, 34) 
(compare Succession Duty); but if the 
legacy is not a g^ross sum, but an annuity 
for life or for years, then, whether the 
same be or not charged upon some other 
legacy, and whether the same be or not 
given over on a contingency, duty is pay- 
able on the value only of the annuitant's 
interest, calculated according to the tables 
of the Act 16 & 17 Vict. o. 51, and is to be 
paid by four successive annual instalments, 
such instalments being payable with tlie 
four first successive payments of the an- 
nuity itself, with a right to be recouped 
any over-payment in case the gift aver 
takes effect ; but in the ease of a direction 
to purchase an annuity, or of a perpetual 
annuity, the duty is to oe paid all at once 
on the yalue of the annuitant's interest, 
calculated as aforesaid (16 & 17 Vict. c. 51, 
s. 32). (Compare Succession Duty.) In 
the case of a legacy producing income to 
several persons in succession, — 

(a.) LT all the suocessiye legatees are 
chargeable with the same rate of duty, the 
whole duty is payable at once for the 
capital of the fund ; and 

(6.) If the successive l^;ateesare charge- 
able with different rates of duty, the duty 
is to be calculated and paid upon each suc- 
cessive partial interest, in the same manner 
as if the same were an annuity, and, last 
of all, upon the ultimate interest (being the 
absolute interest), in the same manner as 
if the same were an immediate bequest of 
the capital (3() Geo. 3, c. 52, s. 12). (Com- 
])are Succession Duty.) In the case of 
legatees^ in joint tenancy, each is charge- 
able at his own rate of duty in the first 
instance upon his then share, and after- 
wards (if it should so happen) upon his 
accrued share. (Compare Succession Duty.) 
In the C6ise of a legacy of money directed 
to be converted into land ; 

(a.) If the bequest is in fee, the gross 
amount is chargeable with duty as an ab- 
solute bequest ; and 

(6.) If the bequest is to several succes- 
sive persons, the interest of each successor 
until the money is actually inyested in 
real estate is chargeable with duty as for 
an annuity (36 Geo. 3, c. 52, s. 10), and any 
person becoming absolutely entitled is 
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chargeable with duty as upon an abflolute 
bequest; and after the money is actually 
inveated in real estate, each 8uch person is 
chargeable as for succession duty ( 16 & 17 
Vict c. 51, s. 30). No legacy duty is pay- 
able upon a fund which is specially pro- 
vided for the payment of duty, — ** no duty 
upon duty/'— <36 (Jeo. 3 o. 62, s. 21). 
(Gocupare Suoobbsion Dltt.) 

LEGAL KBMOBT. This, as distin- 
guished from living memory, extends as 
far back as the year of our Lord 1189, 
being the year in which King Richard I. 
rLtumid from Palestine. Sm also title 
Memobt of Man ; also title Time out op 
Mind. See also Co. Litt. 114 b; 2 Inst. 
238; 2 Yes. Ben. 511 ; 2 & 3 Will. 4 o. 71, 

B.1. 

LEOITDCATIOH. The making legiti- 
mate or lawful, as where children are bom 
bastards, the act by which they are made 
legitimate is called legitimation, which in 
Scotland may be effected by the subse- 
quent marriage of the parents (Cowel ; 
Tonilins). But when an attempt was made 
in the Parliament of Merton to introduce 
the like law into England, the barons of 
Parliament replied, ** Nolumus leges Anglisa 
mutare hue u*que uritcUas atque appro- 
hatcuj' an'l thus frustrated the attempt. 
It U the rule of the English law tnut 
legitimation depends on the atcUus of the 
mother when she gives birth to the child, 
and has no reference (as in Roman Law) to 
the date of the child's conception : ^* Pater 
est quern nuptix demotistravit** Under the 
Btat. 21 & 22 Vict. c. S^3, a declaration of 
legitimacy may be obtained in certain 
cases. 

LEFR060 AMOVEKDO. An old obso- 
lete writ that lay for the removal of a lep<'r, 
or lazar, who obtrude<l himself upon the 
company of his neighbours, either in the 
church or other public place of meeting in 
a parish. U. N. B. 423 ; Les Termes de la 
Ley. 

LE SOT LE YEUT. The Royal assent 
to public bills is given in these words; 
and to private bills the words are, soil fait 
comme U est destroy i.e., let it be done 
as it ui desired ; but when the Royal denial 
is given to a bill presented by Parliament, 
the words in which it is conveyed are 
Is roy s*av%seray i.e., the king will advise 
upon it. 

LESIOH. In French law, upon a sale, 
it is competent for the purchaser to rescind 
the contract (in account of Usion, i.e., the 
worsened value of tiie thing sold, wiien it 
exceeds seven-twelfths of the price given. 
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A purohaser cannot bargain away his right 
in this respect, but he must exercise it 
within two years. In the contract of ex- 
change there is no right of rescission, powr 
cause de Usion. Code Civil. 1706. 

LB880B 07 IHE PLAIHTDnr. The 
lessor of the plaintiff in an action of eject- 
ment was the party who really and in effect 
prosecuted the action, and was interested 
in its result. He must at the time of 
bringing tlie action have had the legal 
estate, and the right to the possession of 
the premises sought to be recovered (7 
T. R. 47; 2 Burr. 668; 8 T. R. 2. n. ; 
1 Ch. PI. 187). The reason of his having 
been called the lessor of the plaintiff, 
arose from the circumstance of the ac- 
tion having been carried on in the name 
of a nominal plaintiff (called John Doe), 
to whom he (the real plaintiff) had granted 
a fictitious lease, and thus had become his 
lessor. 

See title Ejeotmemt for the modern 
process. 

LETTEB8 07 ADUHIBTBATIOE. The 

instrument by virtue of which administra- 
tors derive their title and authority to have 
the charge or administration of the goods 
and chattels of a person who dies intestate. 
The ordinary was tlie person whom the law, 
in the first instance, appointed to have the 
charge or adiMinistrati>*n of the goods and 
chatti'ls of such deceased person ; and the 
persons who are called administrators were 
the officers of the ordinary, appointed by 
him in pursuance of the statute, 13 Edw. 1, 
stat. 1, c. 19. Sometimes, however, letters 
of administration are granted when a party 
has actually made a will, but has omitted 
to appoint any executor, and is therefore 
said to be quasi intestatus ; or when, having 
made a will, and appointed an executor, 
the executor dies fa^lore the testator, or 
before he has proved the will, or refuses to 
act, or is incapable of acting, and in all 
such cases the administration is granted 
with the will annexed, and the letters of 
administration are thence termed letters 
of administration with the will annexed 
(cum t&damenio annexe). See 1 Wms. 
Executors, 348 ; Rog. Ecc. Law, 949. 
See title Administration. 

LETTEB8 07 CBEDIT : See title Gbedit, 
Letters of. 

' LETTER 07 LICEKCE. A letter or 
written instrument which used sometimes 
to be given by creditors to their debtor 
who had failed in trade, &c., allowing him 
longer time for the payment of his debts, 
and protecting him from arrest in the 
meantime (Toodius). But now imprison- 
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mcnt for debt, and with it all pmceedings 
in insolvency, havo been abolisiied. 

See titles Impbibonment fob Debt; 
Inbolyenct. 

LETTEBS 1II881VE. A letter misgive, 
for electing a bishop, is a letter which the 
king sends to the dean and chapter, to- 
gether with his usual licence to proceed 
to elect a bishop on the avoidance of a 
bishopric, wliich letter contains the name 
of the person whom he would have them 
elect. A letter missive in Chancery is 
a letter from the I^ord Chancellor to the 
defendant in a suit in I'^^uity, informing 
him that the bill has been filed against 
him, and requesting him to appear to it. 
Such a letter is the step taken in a Chan- 
cery suit to compel a defendant's appear- 
ance to a bill when such defendant is a 
peer or a peeress, being thought a milder 
or more complimentary mode of procedure 
than serving such a defendant with a 
subpoena in the first instance. 1 Dan. Ch. 
Pr. 366-9. 

LETTEBS PATENT. Letters by which 
the king makes his grants, whetlier of 
lands, honours, franchises, or anything else. 
They are so called because they are not 
sealed, but are exposed to open view, with 
the great seal pendant at the bottom, and 
they are usually directed or addressed by 
the king to all his subjects at large ; and 
herein they differ from certain other letters 
of the king, sealed also with his great seal, 
but directed to particular persons and for 
particular purposes, which therefore not 
being proper for public inspection are 
closed up and sealed on the outside, and 
are therefore called letters close (literaB 
dausoi), and are recorded in the close rolls 
in the same manner as the others are in 
the patent rolls. 

See also title Patents. 



LETTEBS OE BEQUEST. Are the 

formal instrumeut by which an inferior 
judge of ecclesiastical jurisdiction requests 
the judge of a superior Court to take and 
determine any matter which has come 
before him. And this he is permitted 
to do in certain cases by the authority of 
an exception to the stat. 28 Hen. 8, c. 9, 
which exception is to the effect, that a 
person may oe cited in a Court out of his 
own diocese, when any bishop or other 
inferior judge, having jurisdiction in his 
own right, or by conmiission, makes re- 
quest or instance to the archbishop or 
bishop, or other superior, to take, hear, 
examine, or determine the matter before 
him ; but this is to be done in cases only 
where the law, civil or canon, doth affirm 
execution of such request of jurisdiction 
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to be lawful and tolerable. Upon this 
exception it has been held tliat the D«3ftn 
of the Arches is bound, ex detniojiutUix^ to 
receive letters of request without the con- 
sent of the party proceeded against; but 
this power of requesting the decision of a 
superior Court is generally employed at 
the desire of the parties. Roger's Eoc 
Law, 789 ; 2 Lee. 812, 319 ; Hob. 185. 

LEYAIIT AHD COTTCEAIIT. These 

words are thus used by law writers : — If 
lands were not sufficiently fenced to keep 
out cattle, they would occasionally stray 
thereon ; but the landlord oould not dis- 
train them as davMge feeuarU till they bad 
been levant and eouchant on the land, that 
is, had been long enough there to have 
lain down and risen up to feed, which in 
general is held to be one night at leasL 
Gilb. Dist. 47. 

LEVABI EAGIAS. A writ of execution 
directed to the sheri£^ commanding him 
to levy or make of the lauds and chattela 
of the defendants the sum recovered by 
the judgment. Excepting in the case of 
outlawry, however, this writ has been 
oompletelv superseded in practice by the 
writ of elegit. 1 Aich. Prac 698 ; Tidd. 

LEVY (levare). To exact, to raise, to 
collect, to gather together, &c. Thus a 
sheriff is commanded by a writ to levy a 
certain sum ution the goods and chattels 
of the debtor, ».6., to collect a certain sum 
by appropriating the goods and chattels to 
that purpose. 

LEX DOMICILII : See title DoMicnjB. 

LEX EOBI. This phrase denotes the 
law of the forum or court in which an 
notion or suit is proceeding. It regulates 
everything pertaining to procedure and 
evidence, including the forms of practice, 
the times for commencing and proceeding 
with actions, the requisites of pleading, 
and such like. It sometimes overrides or 
excludes the Lex loci actus seu contra4iuftj 
whence there arises a Conflict op Laws 
(see Leroua v. Brovmy 12 C. B. 801). But 
of necessity it agrees in all cases with the 
Lex loci rei eitsd. See Story on Conilict of 
Laws, and Forsyth's Cases and Opinions. 

LEX LOCI ACTUS VEL CELEBBA- 
TIOHIS : See next title. 

LEX LOa CONTBACTTJS. This is an 
ambiguous phrase, denoting either 

(1.) The law of the placNe in which the 
contract is to bo performed {in eo looo un- 
usquisque contraxisse videtur in quo ut 
solvetur se cbligavii) ; or 

(2.) The law of the place in which the 
contract is entered into. 
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Acoording to the former of these two 
senses, it ia the Lex loci 8oluiioni$, acoord- 
ing to the latter of them it is the lex loci 
aetusj and it is desirable that these two 
pi I rases should be used for distinction's 
sake, when anything is to torn on the dis- 
tinction. The former phrase, namely, the 
Lex lod aotutionis, regulates the mode of 
leoovery upon the contract, and the latter 
phrase, viz., the Lex loci acttu, regulates 
the formalities or. ceremonies requiring to 
be observed upon entering into a contract. 
In each case the law of the place denoted 
by the phrase is to be singly regarded, 
unless, indeed, pro majori cauidsL 

LEX LOCI BEI fOTM, This phrase 
denotes the law of the place of the situa- 
tion of the property, as does also the 
phrase I/ex loei sittuf but the former 
phrase is exclusively applicable (and ou^ht 
to be confined) to real property, including 
leaseholds, and the latter to personal pro- 
perty exclusive of leaseholds. There are 
also certain differences between the two 
laws expressed by the two respective 
phrases ; thus, the Lex loci rei eitse is a 
paramount law, and regulates the devolu- 
tion of lands whether upon a testcicy or an 
intestacy ; it also determines what sDall be 
the forum, so that it is never in conflict 
with the Lex fori; and lastly, it com- 
pletely disregards the Lex domicilii. The 
Lex loci eitus, on the other hand, is dif- 
ferent in all these three respects, being 
subsidiary to the Lex domicilii^ being fre- 
quently in conflict with the Lex Joriy and 
having absolutely no influence upon the 
devolution of property. 

LSZ LOCI 81TUH: See the preceding 
tiUe. 

LEX LOa SOLTTTIONIS: 8e^ title Lex 
Loci Contractus. 

LEX MERCATOBIA: Set title Law 
Merchant. 

LIBEL. Tliis word is commonly used 
in two senses, 1st, in the Court of Arches, 
and some few other Courts, as mesining a 
formal allegation in Ihe nature of a plead- 
ing, containing the substance of the plain- 
tiflTs complaint. But, 2ndly, and more 
commonly, it signifles some malicious de- 
famation of any person expressed otherwise 
than by mere words {*ee title Slander) 
as by writing, print, figures, signs, or any 
other symbols. Malice is an essential 
requisite to constitute any writing a libel, 
and the truth of defamatory writings is 
not at Common Law any justification of 
them, but under the Act 6 & 7 Vict. c. 96, 
it is competent for the defendant to plead 
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the truth of the libel, and that it was pub- 
lished for the public good. 

Previously to the year 1792, the func- 
tions of the jury in actions or prosecutions 
for libel were confined to finding the fact 
of publication merely, or the absence of 
that fact {Dean of St. Asaph* $ Caee, 21 St 
Tr. 847) ; but since that yetir, and in virtue 
of Fox's Libel Act, 1792 (32 Geo. S, c. 60), 
the juiT now find a mixed verdict of libel 
or no libel, returning generally the verdict 
of guilty or not guilty, in which both law 
and fact are blended. The functions of 
the judge, which were formerly very large, 
have been correspondingly diminished, and 
are now confined to points arising inci- 
dentally in the trial, and which require to 
be summarily disposed of, but including 
amidst such matters a rather important de- 
fence in actions of this sort, namely, Pbi- 
TILSOE, as to which see that title. 

LIBEBATB. A warrant which used 
formerly to issue out of Chancery under 
the great seal to the Treasurer, Chamber- 
lain, and Barons of the Exchequer, ^c, 
for the payment of any yearly pensiou or 
other sum of money granted under the 
great seal. Sometimes it was directed to 
the sheriff' for the delivery of iHud or goods 
taken upon forfeiture of a recognizance ; 
and sometimes to a gaoler for the delivery 
of a prisoner who had put in bail for his 
appearance. It was most in use for the 
delivery of goods on an extent ; for until 
the liberate no property in the goods passed 
to the conusee in the recognisance. Tom- 
lins. 

IIBEBTT : See title Franchise. 

UBEBTT TO HOLD PLEAS. The 

liberty of having a Court of one's own ; 
thus, certain lords had the privilege of 
holding pleas within their own manors. 

LICEHCE. A licence is a mere permis- 
sion to do an act, which if done without 
that permission would (a), with respect to 
land, be a trespass gimra elaueum f regit ; 
and (&), with respect to goods, be a tort in 
respect of the goods, whether a conversion 
of them or a detainer of them from the true 
owner. 

As a general rule, licences in respect of 
land are revocable at the will of the gran- 
tor; for they confer no interest in the 
land ; but where the licence is something 
more than a licence, in otljer words, where 
it is accompanied with a grant, it is irre- 
vocable while the grunt continues ( Wood 
V. Leadbitter, 13 M. & W. 844), no matter 
whether it is made by deed-or parol. More- 
over, a licence is irrevocable when the 
licensee, acting upon it, has executed 
works of a permanent and expensive cha- 
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noier. Winter y. BrockteeV, 8 East, 308 ; 
Bankart t. Tenant, L. R. 10 £q. 141. 

Where a licence is revocable, it may be 
revoked in Tarious ways, namely, either 
(1) by an express withdrawal of it; or, 
(2), by any other act adverse to its con- 
tinuance. Wallii y. Harrison, 4 M. & W. 
538. 

Similarly, where the licence is in n-spect 
of goods. 

By the G. L. P. Act, 1852, Bched. B. 44, 
the defendant licenbee may plead that he 
<iid the act complained of by the leave and 
licence of the plaintiff ; and the plaintiif 
may then take issue on that plea (Barnes 
y. Hunt, 11 East, 451), or may (in a fit 
case) new assign (Kavanagh v. Gudge, 7 
M. & 6. 316), or may reply specially. 
Fnee v. Peek, Bing. N. (J. 380. 

LIE. To subsist, (o exist, to be sus- 
tainable, &c. Thus, the phrase, ** an action 
will not Usj** signifies that an action can- 
not be sustained, or that there is no ground 
upon which to found tiie action. 

USN. A qualified right of property 
which a person has in or over a thing, 
arising from such person's having a claim 
upon the owner of such thing. 'I'hus, the 
right which an attorney has to keep pos- 
session of the deeds and papers of his client 
until such client has paid his attorney's 
bill is termed the attorney's lien upon 
tliose deeds, papers, &c. There are two 
sorts of lien, viz., particular and general. 
A particular lien is tlie right which a per- 
son has to retain the specific thing itself in 
i^espect of which the claim arises ; a gener- 
ral lien is the rigiit which a person has to 
retain a thing not only in respect of de- 
mands arising out of the thing itself so 
retained, but also for a general balance of 
account arising out of dealings of a similar 
nature. A lien may exist over real and 
personal property equally; but there is 
this difference in the two ctises, namely, 
(1), tliat the lien un personal property is 
dependent on posseMton, and ceases when 
the possession ceases; whereas, (2), the 
lien on real projierty is independent of 
posses&ion, and indeed implies that the 
|)erson claiming the lien is out of the pos- 
session, e.g., in the case of a vendor's lien 
for unpaid purchuse-money, or of a pur- 
chaser for his deposit. The lien is, how- 
ever, in all cabcs commensurate only with 
the interest of the person through wiiom 
it arises. 

Ste also title Stoppage in Tbansitc. 

LIFE ISILT^ : See title Estate. 

LIVE KENT. A rent payable to, or 
receivable by, a person fur the term of his 
or her life, e.g., a jointure rent-charge, a 
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life annuity issuing out of lands, and such 
like. 

LIOEAVCS : See title Alleoiancb. 

JJMJT, To mark out, to define, to fix 
the extent of. Thus, to limit an estate 
means to mark out or to define the period 
of its duration, and the words employed in 
deeds for this purpose are thence termed 
words of limitation, and the act itself is 
termed limiting the estate. Thus, if ait 
estate be grunted to A. for the term of his 
natural life the words ** term of his natuTBl 
life " would bo the won Is of limitation, and 
the estate itself would be limited to A. for 
that period. Sometimes yery gretit im- 
portance attaches to the words of limitation 
that are used; for example, the Rule in 
Shelley's Case is entirely a rule of words ; 
and again, in every convejrance (except by 
will) of an estate of inheritance, whether 
in fee tail or fee simple, the word *"* heira ** 
is necessary to be used as a word of limita- 
tion to make out the ebtate ; for if a g^nt 
be made to a man and his seed, or to a man 
and his offspring, or to a man and the issue 
of his body, all these are insufficient to 
confer an estate tail, and only couyey an 
estate for life for want of the word *' heirs.** 

UMITATIOir. Confinement within a 
certain time, &c. The word ** limitation,*' 
as applied to actions, signifies the period 
of time which the law gives a man to 
bring his action for the recovery of any- 
thing; and this period of time within 
which a man must bring his action in 
order to recover tlie thing sought is 
limited by the legislature in some eases to 
two years, in some to six years, and so on. 
The Acts of Parliament which prescribe 
these limits within which actions must be 
commenced are tlienoe called the Statutes 
of Limitation, and the subject generally is 
termed limitiition of actions. These statutes 
are principally tiie following : — 

(1.) 21 Jac. 1, c. 16, for actions on torts 
and on simple contracts ; 

(2.) 3 & 4 Will. 4, c. 42, for actions on 
specialties ; 

(3.) 9 Geo. 3, c. 16. for suits by the 
Crown : and 

(4.) 3 & 4 Will. 4, c. 27, for actions of 
ejectment and such like. 

The statute 37 & 38 Vict. c. 57 (Real 
Property Limitation Act. 1874X which 
conies into operation on the Ist of January, 
1879, reduces the periods presoxibed by the 
3 & 4 Will. 4. c. 27, supra. 

LDOTATIOir OF ESTAtES. The word 
^ limitiition ** as applied to estates signifies 
the limitit of duration beyond which an 
estate cannot last, as when an estate is so 
expressly confined and limited by the words 
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of ita creation, that it canuot endure for 
any longer time than till the contingency 
happens upon which the estate is to iail ; 
as when l^d is granted to a man so long 
as he is lord of the manor of Dale, or 
while he continues unmarried, or until out 
of the rents and profits he shall have made 
£500, and so on. In such cases the estate 
determines as soon as the contingency 
happens (t.6., when he ceases to be lord of 
the manor, marries a wife, or has received 
the £500), and the next subsequent estate 
which depends upon such determination 
becomes immediately vested in possession 
without any act to be done by him who is 
next in expectancy. 1 Inst. 234 ; Litt. 347. 
See also for further explanation of the 
phrase *^ limiting an estate ** title Limit. 

LDOTED ADXIHISTRATIOir. An ad- 
ministration of a temporary character, 
granted for a particular period, or for a 
special or particular purpose, as distin- 
guished from an ordinary administration 
which is not granted subject to such limi- 
tations or conditions. Such, for instance, 
is an administration durante minore ettate^ 
which becomes necessary when an infant 
has been appointed sole executor, or the 
person upon whom the right to adminis- 
tration devolves is an infant, in which case 
administration is granted to some other 
proper person for a limited period, viz., 
until the infant attains the full age of 
twenty-one years, and is capable of taking 
the burden of the administration upon 
himoelf. 

See also title Admotirbation, Lettxbs 

OF. 

LDOTED XZXCUTOB. The appoint- 
ment of an executor may be either abso- 
lute or qualified. It is absolute when 
there is no restriction, condition, or limita- 
tion imposed upon him in regard to the 
testator's efiects, or no limitation in point 
of time. It may be qualified by limita- 
tions as to the time or place wherein, 
or the subject-matter whereon, the office is 
to be exeroised, and when so qualified the 
executor is frequently, in reference to his 
limited or qualified powers, termed a 
limited executor. Thus, if one appoint a 
man to be his executor at a certain time, 
as at the expiration of five years after his 
death, or at an uncertain time, as upon the 
death or marriage of his son, such an exe- 
cutor with reference to the time he should 
begin to execute his office would be a 
limited executor. So also an executor may 
be a limited executor, with reference to the 
place in which he is empowered to execute 
liiB trust ; as if a testator should make A. 
liis executor for his goods in Cornwall, B. 
for those in Devon, and G. for those in 
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Somerset. Went Oflf. Ex. 291, 4th ed; 
Bro. Executors, 2, 155, cited in 1 Wms. 
Ex. 181. 

UmTED UAHLITT. The liability 
of the members of a Joint Stock Company 
(«M that title) may be either unlimited 
(which it seldom is) or limited ; and if the 
latter, then the limitation of liability is 
either the amount, if any, unpaid 'on the 
shares (in which case the limit is said to 
be hvBkares), or such an amount as the 
members guarantee in the event of the 
company's being wound up (in which case 
the limit is said to be by guarantee). 
Where the limit is by shares the memoran- 
dum of association must contain a declara- 
tion that the liability is limited, and the 
amount of the capital must be divided into 
shares of a fixed amount ; and each mem- 
ber must take one share at leadt, and write 
the number he takes opposite to his name 
in the memorandum of association. On 
the other hand, wiien the liability is 
limited by guarantee, the memorandum 
must contain a declaration that in the 
event of the company being wound up each 
member will contribute towards the liabili- 
ties what may be required, not exceeding 
a specified amount. 

The memorandum of association is to be 
registered with the registrar of joint stock 
companies ; and with it articles of associa- 
tion signed by each member mat in the 
case of a company limited by tharee, and 
SHALL in all other cases, be delivered to the 
registrar. If the company be limited by 
guarantee, or unlimited, these articles 
must state the number of the shares where 
the capital is divided into shares, and the 
proposed number of the members where 
the capital is not so divided. The regi^ 
trar retains and registers the memorandum 
and articles thus delivered to him, and 
certifies under his hand that the company 
is incorporated, and in the case of a limited 
company that it is limited, whereupon the 
subscribers of the memorandum, together 
with such persons as may jfrom time to 
time become members of the company, are 
constituted a body corporate with perpetual 
succession, a common seal, and power to 
hold lands ; and this certificate is conclu- 
sive evidonce that the statutory require- 
ments with respect to registration have 
been complied with. The unpaid-up capi- 
tal is called up when wanted, or at certain 
agreed periods; the successive demands 
lor it are thenoe technically described as 
caUs, 

LUTEAL OOirSAKOTJIHITT. That re- 
lationship which subsists between persons 
each of whom is descended in a direct 
line from another, as between son, father 
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grandfather^ ereat-grandfather, and bo up- 
wards in the direct ascending line, or down- 
W'arda in the direct descending line. 
See aleo title CohSANGUiNiTY. 

T^TW^AT. BE8CE1IT. Descent in a 
right line, as where an estate descends 
from ancestor to heir in one line of suc- 
cession. 

See also title Dsscsirrs. 

UVEAL WASBAKT7 : See titles Col- 

LATEBAL WaBIIANTT ; WaRBANTT. 

LIQUIDATED DAMAGES are damages, 
the amount of which is fixed or ascertained^ 
as oppotied to unascertained or uncertain, 
t.e., unliquidated, damages. It is fre- 
quently mutually agreed between the 
ptirties to a contract that the one shall 
pay to the other sume specified sum of 
money in the event of a breach of the con- 
tract; and in such a case it frequently 
becomes a nice question whether such sum 
is to be consiiiered in the nature of a 
penalty merely for the purpose of covering 
the damages which one party may sustain 
in the event of a breach committed by the 
other, or whether the full sum specified is 
to be actually paid to the injured party as 
liquidated or settled damages, without re- 
ference to the extent of tiie injury sus- 
iiined. See Kemble v. Farren^ (i fiing. 
141 ; BetUy v. Jones, 1 Bing. 202 ; Ch. on 
Contr. 863, 864. 

And see title Damages. 

UQTTIDATION. Under the Bankruptcy 
Act, 1869, a person in embarrassment, in- 
stead of suffering himself to be made a 
bankrupt, may (under s. 125) summon a 
meeting of his creditors and prevail with 
them by special resolution to declare that 
his affairs shall be liquidated by arrange- 
ment. A trustee is tliereupon appointed, 
with or without a committee of inspection ; 
and when that is done the general pro- 
visions of the Act applicable to the proof of 
debts, &c., in the case of bankruptcy are 
made applicable to the proof of debts, &c., 
in the liquidation. The property of the 
liquidating debtor vests in his trustee, 
who has the like powers as a trustee in 
bankruptcy. The close of the liquidation 
and the discharge of the liquidating debtor 
depend upon the creditors, who may make 
a resolution to that effect in a geneial 
meeting. The next two sections of the 
act ^. 126, 127) reUite to a debtor 
making a CompoaUion with his creditors, 
which avoids both bankruptcy and liqui- 
dation, and may be curried by an extra- 
or»linary resolution of a majority in number 
and three-fourths in value of the creditors. 
See titles Bankkuptcy aud Cowposi- 

TION. 



UQUIDATOB: See title Winding-up. 

LIB PEKDXKB. This phrase denotes a 
suit or action depending, t.6., in course. 
Inasmuch as every such suit or action 
would, when decided, naturally affect the 
land according to its result in whoseso- 
ever hands the land migiit be at the date 
of the decision, it wus enacted by the 2 A 
3 Vict. c. 11, 8 7, that no lis pendens^ 
unless or until the same was Festered, 
and duly re-registered, should bind a pur- 
chaser or mortgagee not having express 
notice thereof. By the stait. 13 & 14 Viet, 
c. 35, s. 17, a spei-iul cuse to which appear- 
ances have been entered is made a lit 
pendens. Lastly, by 30 & 31 Vict c. 47, 
s. 2, if a suit or action is not prosecuted in 
a bond fide manner, the Court may order 
the registration of it as a lis pendens to be 
vacated, and that even without the cousent 
of the person registering the same. 

LIVEBT. During the existence of the 
feudal tenures aud euotoms, the male heir 
when he arrived at the age of twenty nine 
years, or the heir female at the age of six- 
t.'en, might sue out a writ of livery or 
ouster le main ; that is, the delivery of their 
lands out of their guaidian's hands ; for in 
the feudal times the lord was entitled to 
the Wardship of the heir, and wus called 
the guardian in chivalry. This ward.'-hip 
consisted in having the custody of the 
body and lands of such heir till he or she 
attained the age of tweuty^ne if a male, 
or sixteen if a female (2 inst. 203). This 
guardianship was not subject to acooimt. 
See also next title. 

LIVEBT OE 8EISIK. This simply 
means deliverv of the land (traditio). It 
is of two kinds, being either in deed or in 
law. 

(1.) Livery in deed, i,e,, in fact or act, 
was performed by delivery of a part of the 
actual thing in lieu, and as a symbol of, the 
whole, e.g.j by delivery of the ring of a door, 
or of a branch of a tree, or a turf of the 
ground, accompanied with these or the like 
words spoken by the feoffor : ** Here I de- 
liver you seisin of this house or land ** [as 
the case might he], **in the name of the 
tenements contained in this deed, and ac- 
cording to the form and effect thereof." 
And thereupon the feoffee entered upon o^ 
took po^ses&ion of the house or land. A 
separate livery was wanted for lands in 
several counties. Livery in deed could 
only be made to the feoflee personally. 

(2.) Livery in law, t.e., constructive or 
implied delivery of the actual thing. This 
was done off the land but in sight of it, 
the feoffor saying these or the like words : 
*• I give you yonder land, enter and take 
possession ;** and if the feoffee thereupon or 
at any time thereafter during the life cf 
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the feoffor entered upon the land, the 
livery was good, but otherwise it was void. 
One such livery sufficed for various 
counties. Livery in law might be mnde 
either to the feoffee personally, or to his 
lawfully constituted attorney. Wms. R. P. 
138-9. 

LLOYD*S SOKDS. These are acknow- 
ledgments by a borrowing company under 
its seal of a debt incurred and actually due 
by the company to a contractor or otlier 
person for work done, goods supplied, or 
otherwise, as the case may be, with a cove- 
nant for payment of the principal and in- 
terest at a future time. These are valid 
securities, if issued fwmi fide, and not a 
mere device for evading the provisions of 
the Acts regarding comi>anie8 forbidding 
them to borrow money, unlens in re-pay- 
ment of the existing debt of the company. 
See Godefroi and Shortt, 39. 

LOCAL ACT OF PASLIAKENT. Such 
an Act as has for its object the interest of 
some particular locality ; as the formation 
of a road, the alteration of the course of a 
river, the formation of a public mRrket in 
a pirticular district, &c. See 1 M. & W. 
520. 

LOCAL ACnOH. An action is termed 
local when all the principtd facts on which 
it is founded are of a local nature, as where 
possession of land is to be recovered, or 
damages for an actual trespass, or for waste 
affecting land, or for any other kind of 
injury affecting real property, because in 
such a case the cause of action relates to 
some particuLur locality, which usually also 
constitutes the venue of the action. But 
under the Judicature Act, 1873, there is to 
be no local venue for the trial of any 
action (Sch. r. 28). 

See also titles Tbansitobt Action; 
Venue. 

LOCUS nr <^0. The place in which 
the cduse of action arose, or where any- 
thing is alleged to have been done, m 
pleadings is so called (1 Salk. 94). The 
phrase is almost peculiar to actions of 
trespass quare clausum /regit 

LOBOEB: See title Eleotobal Fban- 

CHTSB. 

LODOIKG-HOTTSES. The keeper of a 
lodging-house is not liable (as an inn- 
keeper) for the loss of the goods brought 
by a lodger to her house, provided she be 
no^ guilty of a positive misfeasance. Holder 
V. Soulby, 8 C. B. (N.S.> 254. 

LODODfOfl. A person who lets lodg- 
ings impliedly warrants that they are 
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reasonally fit for habitation (Smith y. 
Marable, 11 M. & W. 5). Since the stat. 
34 & 35 Vict. o. 79, a lodger's goods can- 
not be distrained for the rent owing from 
his landlady to the superior landlord. A 
contract for mere lodgings is always deter- 
minable upon notice by either party to the 
other, a week's notice being toat usually 
given in the absence of any special agree- 
ment ; and this rule is not altered although 
the rent should not be paid by the week, 
but by longer periods. Right y. Darby, 1 
T. B. 159. 

LONG PAULTAMEWT, ACTS OF. This 
Parliament assemble! in 1(»40-1, and was 
never formally dissolved. The stat 4 Edw. 
3, c. 14, had enacted that Parliament should 
meet every year or oftener if need were ; but 
this Act, which had been little regarded 
by any sovereign, was most egregiously 
disregarded by Charles I. Accordingly, the 
Long Parliament now enacted its famous 
Triennial Bill, providing that Parliament, 
if not actually then sitting, should be ipso 
facto dissolved at the expiration of three 
years from the first day of its session, and 
the chancellor was to issue new writs 
witliin three years from the dissolution ; 
and in case no such writs were issued 
within that time, the peers were to assemble 
of themselves at Westminster and to issue 
writs to the sherifi& requiring them to 
summon representatives of the Commons ; 
and in case the Peers failed to do so, the 
sheriffs of their own accord, or (in their 
default) the electors themselves, were to 
proceed to the new elections. This Triennial 
Act was repealed upon the restoration of 
Charles II., and is to be distinguished from 
the Triennial Act so ccdled par 4m%nenoe 
(6 W. & M. o. 2). 

The other legislative Acts of the Long 
Parliament were the following : — 

(1.) They annulled the judgment against 
Hampden in the case of Ship Money , and 
declared ship-money and also the taxes of 
Charles I. on foreign merchandise Ulegal ; 

(2.) They abolished the Court of Star 
Chamber ; also, the Court of High Com- 
mission ; also, the Court of the President 
and Council of the North ; also, the Court 
of the President and Council of Wales; 
also, the Courts of the Duchy of Luncaster 
and of the County Palatine of Chester ; 

(3.) They declared it illegal to impresa 
his majesty's subjects, or to compel them 
to go out of the country to serve in foreign 
wars; 

(4.) They passed an Act declaring that 
they could not be dissolved without their 
own consent ; 

(5.) They abolished Episoopaoy and es- 
tablished I^esbyterianism ; 
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(6.) They deprived the king of the con- 
trol of the militia and forces, and assumed 
that control to themselves, and eventually 
they laid nineteen propontioni before the 
king, of which the principal were the fol- 
lowing : 
(a.) That privy councillors and officers 
of state should be approved in 
Parliament ; 
(b.) That the education and marriage of 
the king's children should be 
under tlie control of Parliament : 
(c.) That the militia and forces and all 
fortresses and magazines should 
be given up to the nominees of 
Parliament ; 
(d.) That all judges should hold office 

during good behaviour ; and, 
(e.) That all popish lords should be de- 
prived of their votes. 

LOBD CEAVOXLLOB: Bee title Chan- 

CELLOB. 

LOBD XAYOB. The chief officer of 
the Corporation of the City of London is 
so called. The origin of the appellation of 
" Lord," which the Mayor of London en- 
joys, is attributed to the fourth charter 
of Edward III., which conferred on that 
officer the honour of having maces, the 
same as royal, carried before him by the 
Serjeants. He is annually nominated and 
elected by the livery from amongst such of 
the aldermen as have served the office of 
sheriff. In his character of chief magis- 
trate of the City, the Lord Mayor presides 
at the Court of Aldermen in the Inner 
Chamber, the Court of Common Council, 
and the Court of Common Hall; and as 
such issues his precept for the holding of 
any of these courts. He is also nominally 
President of the Court of Aldermen in the 
Outer Chamber (or Lord Mayor's Court). 
He is chairman of every committee which 
he attends; also of the commissioners of 
sewers, and has power to summon them to 
a public meeting whenever he thinks proper 
(11 Geo. 3, c. 29, s. 6). The corporation 
provide the Lord Mayor with the Mansion 
House, which they keep in repair at their 
own expense, and annually grant a sum of 
money amounting to nearly £8000, and also 
provide various officers at their own expense 
to support the dignity of the office. 
Pullings Laws and Customs of the City 
and Port of London. 

LOBB XAYOB'B OOUBT. This is a 
Court of Record, of Law and Equity, and is 
the chief court of justice within the cor- 
poration of London. Its legal style is *^ The 
Court of our Lady the Queen, holden before 
the Lord Mayor and Aldermen in the 
Chamber of the Guildhall of the aty of 



LOBB XATOB^S COVKT^ixmUnued, 

London." In legal consideration and in 
conformity with the style of the Court, the 
Lord Mayor and Aldermen are supposed to 
preside; but the recorder is in fact the 
acting judge. All persons, as well freemen 
as non-freemen, not oeing under any genoal 
incapacity which would disable them from 
suing in the superior Courts at West- 
minster, may sue in this Court. As a Court 
of Common Law it has cognizance of all 
personal and mixed actions arising within 
the City and libertifs. without regard to 
the amount of the debt or damages sought 
to be recovered ; and if the gist of the action 
arise within the City, the residence of the 
plaintiff or defendant therein is immaterial. 
Einmerson's City Courts; Pnlling's Laws 
and Customs of the City and Port of 
London, 177, 2nd ed. ; Brandon on Foreign 
Attachments, and Notes of Practice. 

See also title Attacbmkmt, Forbion. 

LOBDS BFXBXnrAL AHD TEXPOBAL. 

The lords spiritual compose one of the 
constituent jMirts of our Parliament, and 
consist of two archbishops and twenty-four 
bishops; and by the Act of Union with 
Ireland (39 & 40 Geo. 8, c 67) four Irish 
lords spiritual, taken from the whole body 
by rotation of sessions, were added, who 
ranked next after the spirituiil lords of 
Great Britain ; but under tiie stat. 32 & S3 
Vict. c. 42, these Irish lords spiritual have 
ceased. The lords temporal consist of all 
the necrs of the realm, by whatever title 
of nooility distinguished, and form another 
constituent part of our Parliament. 
See also title Psebs. 

LOBD AHD VASSAL. The fundamen- 
tal maxim of all feudal tenure is this: 
that all lands were originally granted out 
by the sovereign, and are therefore holden 
either mediately or immediately from the 
Crown. The grantor was called the pro- 
prietor or lord, being he who retained tho 
dominion or ultimate property of the fettd 
or fee ; and the grantee, who only had the 
use and possession, according to the terms 
of the grant, was styled the feudatory or 
vassal, which was only anotiier name for 
the tenant or holder of the lands. 

See titles Estates ; F^^dai. Ststsk ; 
Tenure. 

L0BD*8 DAT : See title Sunday. 

LOT. Certain duties, tolls, assessments, 
or impositions are frequently so termed. 
See title Lot and Soot. 

LOT AHD SCOT (Sax. Uot, a chance or 
lot, and 8ceat, a part or portion). Certain 
duties which must be paid by those who 
claim to exercise the elective franchise 
within certain cities and boroughs before 
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they are entitled to yote. It is said that 
the practice became uniform to refer to the 
poor-rate as a register of " soot and lot " 
voters, so that the term, when employed to 
define a right of election, meant only the 
payment by a parishioner of the sum to 
which he was assessed on the rate. Rog. 
on Elec. 198. 6th ed.; 1 Dongl. 129. 

See also title Eleotobal Fbanohise. 

I^XTTSBY. Lotteries have been fre- 
quently resorted to both by states and by 
individuals for the purpose of raising 
money, but they are proscribed by the mo- 
rality and industry of England. They 
were declared a nuisance and prohibited by 
10 & 11 Will. 3, c. 17 ; and even foreign 
lotteries are forbidden by the 6 & 7 Will. 4, 
c. 66, to be advertised in England. For an 
instance in which these laws have been put 
in force see AUport v. NtUt, 1 C. B. 974 ; 
and Bee title Wagekiko. 

' LOTTAOE. This is the contract of hiring 
and letting in French Law, and may be 
either (1) of things, or (2) of labour. The 
varieties of each are the following : — 
(1.) Letting of tilings, — 
(o.) Bail a loyer, being the letting of 

houses ; 
(6.) Bail a /erme, being the letting of 
lands * 
(2.) Letting of 'labour,— 
(a.) Loyer, being the letting of per- 
sonal service ; 
(6.) Bail a cheptdy being the letting of 
animals. 

LOTXB: See title Louaqe. 

LXJHACY is the common legal designation 
of insanity, or the state of being non 
compos metUie. The law takes notice of 
three degrees of lunacy : (1) Lunacy which 
exerapteth in crime; (2) Lunacy which 
excuseth in contract; and (3) Lunacy 
which placeth the party and his property 
under the protection of the Crown. 

Criminal lunacy may be either total or 
partial. And if total, than either natural 
(demerUia 7uiturali$% in which case it is 
termed idiocy, or accidental (dementia aeci- 
derUalis)^ which may be either permanent 
or intermittent (i.«., accompanied with 
^ lucid intervals **) or wilfully brtiught on 
by the party himself (dementia affectata\ 
e.g., in the case of drunkenness (see that 
title). If the lunacy be partial, then tlie 
criminal definition of it is that given in 
B. V. M'Naghten (10 CI. & F. 200). where 
the judges advised the House of Lords to 
this effect, that notwithstanding the party 
did the act complained of with a view, 
under the influence of insane delusion, of 
redressing or avenging some supposed 
grievance or injury, or of producing some 



LUHACT— con<in««J. 
public benefit, he was nevertheless punish- 
able according to the nature of the crime 
committed, if he knew, at the time of 
committing such crime, that he was actinjr 
contrary to law. 

With reference to contract law the rule 
IS, that a lunatic is liable for necesaaries, 
*1 . ?®?®"*^*y *^«> o^ contracts executed of 
which he has had the advantage, notwith- 
standing they may not be for necessaries 
at all (Motion v. Camroux, 4 Ex 17)- 
but that on all other contracts he is not 
liable at all, not even although at the time 
of contracting he betrayed no signs of 
lunacy, and tiie other contracting party was 
ignorant thereof. <= *— ^ 

With reference to the Chancellor and 
Lords Justices' jurisdiction in lunacy this 
jurisdiction extends generally to persons 
not ea pable of managing their own affairs 
and therefore are properly deemed of un- 
sound mind, non compos mentis. This 
jurisdiction is now most commonly exer- 

185.^ (16 & 17 Vict. c. 70), or where the 
property is of small amount, under the 
Lunacy Regulation Act, 1862 (25 & 26 
Vict. c. 86), 

M. 

MAOFA OHABTA. The groat charter 

?^^^^} ^'^r/.*^ ^^''^ *>y» Of rather 
extortied from, King John, and afterwards, 

with some alterations, confirmed in Parlia- 
ment by Henry IIL and Edward I. It was 
called Bflagna Charta on account of its 
great importance, and partly in contra- 
distinction to another charter (Carta de 
Foregta), which was granted about the same 
time. The provisions of this charter ex- 
tend not only to the administration of 
justice (regulating the various jurisdic- 
tions, temporal and ecclesiastical), but also 
to the personal liberty of the subject, the 
Imits of taxation of his property, the rights 
of foreign merchants within the realm, as 
well during peace as in times of war, ind 
also the liberties and privileges of the 
church. It contains also numerous pro- 
visions of a purely temporary nature, in- 
tended to remedy the prevaiUng abuses of 
tne times. 

MAIDEH ASSIZE. When, at the assizes, 
no person has been condemned to die it is 
termed a '• maiden assise." 

MAIDEH BEETS. A fine paid by the 
tenants of some manors to the lord for a 
licence to marry a daughter. Cowel. 

MAIHEM, or MAYHEM. The violently 
depriving another of the use of such of hia 
members as may render him the less able 
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in fi;;htiD^. eithor to defend himself, or to 
annoy his adversary : e.^„ the cutting off, 
or disabling, or weakening a man's hand 
or finger, striking out his eye or foretooth, 
or depriving him of those parts the loss of 
which in all animals abates their courage, 
are considered as mayhems : hence, to do 
a person such an external injury as merely 
detitkcts from his personal appearance is 
not considered as mayhem, because it does 
not weaken him, but only disfigures him. 
1 Hawk. c. 44. 

XAIHPBIBE (from the Fr. mafn, hand, 
and prendrej to take). One of the means 
of remedying the injury of false imprison- 
ment was by a writ caUed a writ of main- 
prise, directed to the sheriff (either gener- 
ally, when any man was imprisoned for a 
baUable offence, and bail had been refused : 
or specially, when the offence or cause of 
commitment was not properly bailable 
below), commanding him to take sureties 
for ihe prisoner's appearance, usually 
called mainpernors, and to set him at 
large. Mainpernors differ from bail, in 
that a man's bail may imprison or surren- 
der him up before the stipulated day of 
appearance; whereas mainpernors cau do 
neither, but are simply sureties for his 
appearance at the d,ay; bail are only 
sureties that the party be answerable for 
the special matter for which they stipu- 
late; mainpernors are bound to produce 
him to answer all charges whatsoever. 
The word mainprise is used in various 
ways ; thus when a man is committed to 
those who undertake he shall appear at the 
appointed day (t.e., to his mainpernors), 
he is said 'Mo be let to mainprise ; " and a 
man who may be so mainprised or delivered 
to mainpernors is said to be mainpernable. 
Where an offence was not bailable, the 
justices were frequently, by Act of Par- 
liament, directed ** to commit such offender 
or offenders to the common gaol of the 
county, there to remain without ball or 
mainprise." 43 Eliz. c. 2, s. 4; Dyer, 272 
(31); 4 Inst. 179. 

See also title Bail. 

XAIHTEHANGE. This woid has various 
senses. 

(1.) It designates an offence bearing 
a near relation to barratry, and whicn 
consists in officiously intermeddling in 
a suit that in no way belongs to one, as by 
maintaining or assisting either party with 
money, or otherwise taking great pains to 
assist the plaintiff or defendant in the 
suit, although having nothing to do with 
it. Le$ Terme» de la Ley ; Findon v. Par- 
ser, 11 M. & W. 675. 

(2.) In another sense, it denotes the pro- 
vision made, either by deed or will, or by 



ItAJamSAXCE— continued, 
order of the Court of Chancery, for the 
support and bringing up of children during 
their minorities. The Court is now able, 
in a proper case, to make the requisite 
order on summons, without bUl filed. 
See title Infants. 

XALA IV 8E {evils in themtdva). 
All things which are evil in themselves 
are so termed, in contradistinction to those 
things which are not evil in themselves, 
but are only forbidden by the lavra, and 
which are therefore called mcda prohibiia, 
or forbidden evils, and sometimes mala 
quia prohibiUit to indicate that they are 
evild by reason of the prohibition only. 

XALA FSOHIBIIA : iS^ title Uajla IN SE. 

MALICS (malitia). In its legal sense, 
this word does not simply meau ill-will 
against a person : but signifies a wrongful 
act, done intentionally, without just cau>e 
or excuse. Thus, if I intentionally and 
without just cause or excuse gave & perft<^ 
stranger a blow likely to prcduce death, I 
should, in legal contemplation, do it of 
malice, because I did it intentionally, and 
without just cause or excuse. So, if I 
maim cattle, even without knowing whose 
they are, I should, in legal construction, 
do it of malice, because it would be a 
wrongful act, and be done intentionally, 
without cause or excuse. See per Bayley, 
J., in Bromage v. Proseer^ 4 B. & 0. 255. 
Malice is regarded under the following 
varieties of aspect : — 

(1.) Malice in Law, — being that species 
of it which is described above ; and 

(2.) Malice in Fact, which again pre- 
sents two sub-varieties, viz. : — 
(a.) Personal malice, i.e., spite, against 
some particular individual ; and 
(&.) Malice against the world gene- 
rally, without reference to any 
particular individual, e,q,, where 
a person throws a bottle of 
vitriol over a wall into the public 
street or highway, not knowing 
or caring who is passing in the 
street or on the highway at the 
time. 

KALICE PREPEVBB (from the Latin 
malitiaf malice, and the Fr. penaer^ to 
think, and ore, beforehand.) Malice afoie- 
thought, i.e., deliberate, predetermined 
malice. 2 Roll. Rep. 461. 

XALICIOtrS PBOSEOUnOir. a person 
who has been unjustly prosecuted for any 
crime, or who has causelessly been made 
a bankrupt, may bring an action for a 
malicious prosecution against the prose- 
cutor or the petitioner as the case may be; 
but for the success of his action, he must 
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prove two things :— (1.) The fact of malice ; 
and, (2.) The absence of all reasonable or 
probable cause for the defendant's condaot. 
The action for a malicious arrest stands on 
the like footing, bnt can hardly occur at 
the present day, imprisonment as well on 
mi!8ne as on final process having been 
abolished. 

]EA]n>A]nr& This is either (1) the 
prerogative writ so called, or (2) the 
ordinary writ of injunction. The preroga- 
tive mandamus is a writ which issues in 
the king's name out of the Ck)urt of King's 
Bench, commanding the completion or 
restitution of some right. The power of 
Issuing writs of mandamus is one of the 
highest and most important branches of 
the jurisdiction of the Court of King's 
Bench, and in general belongs exclusively 
to that Court; and it may M compared to 
a bill in Equity for a specific performance. 
It is used principally for public purposes, 
and to enforce the performance of public 
rights or duties. A writ of mandamus^ 
however, does operate in affording specific 
relief and enforcing some private rights 
when they are withheld by a public officer, 
and though principally iat the admission 
or restitution to a public office, yet it ex- 
tends to other rights of the person or pro- 
perty. A mandamus is not geueially 
granted by the Court, excepting when the 
party applying for it has no other specific 
remedy. It issues to compel a removed 
clerk to deliver up books of a public corpo- 
rate oomnany, to compel overseers to deliver 
up parisn lx)oks to their successors; to 
compel a lord and steward of a copyhold 
manor to admit the tenant ; it also issues to 
inferior Courts and judges thereof, and jus- 
tices of the peace and other public fanction- 
aries, to compel them to proceed according 
to their respective duties. There was also 
a mandamus formerly much in use which 
issued to the escheator for the finding of an 
office after the death of one who had died 
the king's tenant, and was the same as the 
writ of diem dausit estbremum, excepting 
that the diem dausU exlremum went out 
within a year after the death, whereas the 
mandamus did not go out till after the 
year, and when no diem elausit extremum 
had previously been sued out, or had been 
sned out to no effect. 1 Chitt. Gen. Pract. 
of the Law ; Les Vermes de la Ley ; C. L. 
P. Act, 1854, ss. 75-77. 

The ordinary mandamus is to all intents 
and purposes an injunction (see that title), 
and issues under the provisions of the C. 
Lr. P. Act, 1854 (ss. 68-74) to compel the 
defendant in an action to perform any duty, 
being of a public character, in which the 
plaintiff has an interest. 



XAHDAT. In French Law is the man- 
datum of Roman, and the Oratuilous hail-' 
ment of English Law. 
See title Bailment. 

XAHDAH (mandaiim), A contract 
b^ which one employs another to act for 
him in the management of his affairs, or 
in some particular department of them, 
of which employment the person accepts 
and agrees to act. He who so gives the 
employment is called the mandator, and he 
who accepts it the mandatarius. The 
word was also sometimes used to signify a 
iudicial command of the king or any of 
his justices to have anything done for the 
benefit and dispatch of justice, and appears 
to have been somewhat analogous to the 
writ of mandamus. Cowel. 

XAmnSB AHB rOBX iModo et forma.) 
Formal words introduced at the conclusion 
of a traverse; and their object is to put 
the party whose pleading is traversed, not 
only to the proof that the matter of fact 
denied is in its general effect true as 
alleged, but also that the manner and form 
in which the fact or facts are set fortli are 
also capable of proof. Thus in an action 
of assumpsit, where the plaintiff sets out an 
agreement in his declaration, as the founda- 
tion of the defendant's promise, and the 
defendant pleads generally that he did not 
promise in manner and form as alleged, he 
may, under the issue so raised, take advan- 
tage of any material variance between the 
contract so set out and that which, upon 
the trial, is proved to have been the actual 
contract between the parties, It may be 
as well, however, to remark, that when a 
traverse is pointed to one amongst several 
independent allegations, it simply puts in 
issue the substance of that allegation not- 
withstandfng the words modo et formd. 
So in the common action of debt for goods 
sold and delivered, when the defendant 
pleads that he never was indebted in 
manner and form as alleged, this traverse 
does not put in issue the formal accuracy 
of the plaintiffs statement, but the very 
substance of the plaintiffs declaration, viz., 
whether or not the defendant was ever 
indebted to the plaintiff in respect of the 
cause of action alleged. See Steph. PI. 
214, 215, 4th ed. ; Neale & M'Kenzie, 2 Cr. 
M, & R. 67 ; 1 Ch. PI. 513. 

XAVOX (manerium.) A manor seems 
to have been a district of ground held by 
great personages. It is compounded of 
various things, as of a mansion-house, 
arable land, pasture, meadow, wood, rent, 
advowson, court baron, and such like. A 
manor, to be such, must have continued 
from time immemorial ; for at the present 
day, or since the stat. Quia Emptores 

Q 
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(18 Edw. 1, c. 1), a manor cannot be made, 
because the prooeBs of subinfeudation has 
been abolished, and a Court Baron cannot 
now be made, and a manor cannot exist 
without a Court Baron, and suitors and free- 
holders to the amount of two at the least ; 
for if all the freeholds except one escheat 
to tho lord, or if he purchase all except one, 
his) manor is at once gone and deud. A 
manor by reputation, however, but which 
has ceased to be a legal manor, by defect of 
suitors to the Court, may yet retain some 
of its privileges, as a preserve for game, 
and the lord may still appoint a game- 
keeper thereto. Les Termes de la Ley; 
Watkins on Copyholds. 

With reference to the legal content of 
the word manor, it seems that without the 
addition of the word ** appurtenances," it 
will pass the following properties, viz : — 

(1.) The demesnes, i.e., the lands of 
which the lord is seized within 
the manor ;* 

(2.) The freehold of all the lands held 
by copyhold or other customary 
tenants ; 

(3.) The wastes; 

(4.) Fealty, suit of Court, rents, and 
generally all the services ; 

(5.) Courts Baron with fines and perqui- 
sites annexed thereto ; 

(6.) Courts Leet, with Uie like fined and 
perquisites ; 

(7.) Franchises; and 

(8.) Advowsons appendant. 

Many manors which have been destroyed 
are still reputed manors, and will pass in 
a deed by tlie description of manor. 

ICAHBLATOHTER. Is a criminal of- 
fence ; it is defined as homicide felonious,- 
but without premeditation; and it may 
be either (a) involuntary, as where a man 
doing an unlawful act not amounting to 
felony by accident kills another, or where 
by culpable neglect of duty he occasions 
another's death ; or (&) voluntary, as when 
upon a sudden quarrel, two persons fight, 
and one of them kills the other, or where a 
man greatly provokes another by some 
personal violence and the other immedi- 
ately kills him. 

KAKUlHSfllOir (manumissid). The 
making a bondman free, which in the 
feodal ages was a frequent occurrence. 
Manumission was either express or im- 
plied. Manumibsion express was done by 
the lord granting to his villein a deed of 
enfranchisement. Mauumii>siou implied, 



• But dpm«-«tiiefl previously prant^Ki in fee do net, 
on ft r«'i>urcli.i><' of tJn in by tin- lunl, bfct-uic part uf 
the mriiKT .ijjiiin, aus iln^y would do upon au c^clicut, 
Ddachcrois v. Vda':heroU, 11 H. L. C. 62. 



MANUldSSIOir— eoniinued. 
was done by the lord entering into an 
obligation with his villein to pay him 
money at a certain day, or granting him an 
annuity, or leasing lands to him by deed 
for a term of years, or doing any other 
similar act which would imply that he 
treated with his yillein upon the footing 
of a freeman (Xes Termes de le Ley). Simi- 
lar modes of dealing with a aervut had in 
Roman Law the like effect of an implied 
manumission ; and in particular the mere 
circumstance of the master describing hid 
slave in a written document as his son 
(lUiiui) had the effect of rendering him a 
freeman, although not a son. Just. Inst 
i. 11, 12. 

X ABITAGIXTM. Was the wife's portion 
in English Law and the doe of Roman 
Law, and is to be distinguished from 
matrimonium, which was land inherited 
from one's mother. It also sig^iified the 
power which the lord or guardian in 
chivalry had of disposing of his Infant ward 
in matrimony. It is also said to have 
been that profit which might accrue to 
the lord by the marriage of one under 
age who held his lands of him by knight 
service. Cowel. 

XABKET. In its legal signification 
may be defined to be the liberty or pri- 
vilege by which a town or lord id enabled 
to keep a market (Old Nat Brev. 149. 
See also title Franchisb). The Market 
and Fairs Clauses Act (10 & 11 Yici 
c. 114) consolidates in one Act the pro- 
visions usually contained in special Acts 
for constructing and regulating ^irs and 
markets; and under the stat. 81 & 33 
Vict. c. 51, the usual days for holding 
fairs, if inconvenient, may on represents^ 
tion to the Home Secretary be altered, a 
notice of the alteration being published in 
the Gazette. The fairs of the metropo- 
lis are regulated by the stats. 2 & 8 Yici 
c. 47, and 31 & 32 Vict. c. 106. No one 
may place a stall in a market without leave 
from the owner of the soil {Northampton 
{Mayors v. Ward, 1 Wils. 107). and tres- 
pass will lie for so doing. Norvnch (Mayor) 
V. Swan, 2 W. Bl. 1116. 
See also next title. 



MABXXS OYXBT (open market). 
Selling goods in market overt means 
selling them in an open market^ as opposed 
to selling them privately or in a covert 

place ; the former kind of nale effects a 
clmnge in the property of the things so 
8<^ld, even ns ai^iudt the true owner, e.g., 
ill tiio case of f^tolon goods ; but a sale out 
of market overt does not. In the country, 
tJKi inarkot-phice or spot, of ground set 
apart by custom for the sale of gf>ods and 



A NEW LAW DICTIONABT. 



227 



XABKET OYXBT— eoiih'ntied. 
wares, &c., is, in geDeiul, the only market 
overt. In London, however, a sale in an 
open shop of proper goods, is equiviUent to 
a sale in market ovei-t ; for every day, 
except Sunday, is a market there. So it 
would appear ia the case in Bristol, or 
elsewhere, when warranted by custom. 
Dub. Mo. 625 ; 5 Go. 83 c: cited in Com. 
Dig. tit. Market (£). And see generally 
the Case of Market Overly Tud. L. C. Mer. 
Law, 713. 

XABX8KAH. A dt-ponent in an affida- 
vit who cannot write his name, but makes 
his mark or cross instead, is so termed 
(2 Q. B. 520, n. (a) ; 4 Dowl. P. 0. 765). 
The proof of such a signature by com- 
parison of handwriting is excluded a mark 
not prcse.'iting sufficient data of comparison. 

XARQUS AHD BZFBIBAL, LETTEB8 

or. These words ^ marque and reprisol," 
are frequently used as synonymous; but 
taken in their strict etymological sense, 
the latter signifies a taking in return ; the 
former, the passing the frontiers (marches) 
in order to such[taking. Letters of marque 
and reprisal are grantable by the law of 
nations, whenever the subjects of one state 
are oppressed and injured by those of an- 
other, and justice is denied by that state to 
which the oppressor belongs ; and the party 
to whom these letters are granted may then 
seize the bodies or the gomls of the subjects 
of the state to which the offender belongs, 
until satisfaction be made, wherever they 
happen to be found. Reprisals are to be 
granted only in case of a clear and open 
denial of justice. They are regulated in 
England by the stat. 4 Hen. 5, c. 7. They 
are of course granted only in times of peace, 
and for a cause which is not sufficient to 
provoke an actual war between the two 
countries. But at the present day, in con- 
sequence partly of treaties and partlv of 
the practice of nations, the making of re- 
prisals is confined to the seizure of com- 
mercial property on the high seas, by 
public cruisers, or by private cruisers 
specially authorized thereto. 
See also title Pbivatebbino. 

XAXBIAOS. The law of marriage de- 
pends partly on statute and partly on the 
Common Law. The most important statute 
upon the subject was the 26 Geo. 2, c. 33 
(Lord Hardwicke's Act), by which the 
publication of banns, and the solemnization 
in one of the churches where they had been 
publiahed, were required ; aiul that statute 
also enacted tbut two wiliiCBsses besides the 
miniritor should bo present, and that tho 
register should be sii^ued by the minister, 
parties, and witnesses. This stfitute, re- 
ferring only to the formalities of the mar- 
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riago, was strictly territorial or local (jue 
title Lex Loci Aotub), whence Gretna 
Green marriages were valid {Brook v. 
Brook, 9 U. L. C. 193). The stat 3 Geo. 
4, o. 75, declared marriages of infants by 
licence, without consent, valid. The stat. 
6 Geo. 4, o. 92, and other subsequent 
statutes, provide for the validity of mar- 
riages celebrated in churches and cliapels 
in which banns have not been usually pub- 
lished. And under otlier statutes, com- 
mencing with the stat. 6 & 7 WilL 4, o. 
85, marriiiges by or without licences may 
be solentfused by virtue of the superin- 
tendent registrar's certificate. 

By the Common Law of England tho 
requisites to the validity «f marriage, are 
the following : — 

(1.) The presence of a priest in holy 
orders (Catketncood v. CasUm^ 13 
M. & W. 261 : B4ig, v. MUIm, 10 

Ul. &F. 630; 

(2.) The presence of witnesses {Beamith 
V. Beamuik, 9 H. L. C. 274), or 
at least of one witness ( Wing v. 
ToyZor, 2 8. &T. 278); 

(3.) The consent of the parties (JSarrod 
V. Harrod, 1 K. & J. 4) ; 

(4.) The formaUties of marriage as d^ 
fined by the lex loci actus must be 
observed (Brook v. Brock, 9 U. L. 
C. 193) : 

(5.) The essentials of marriage, as de- 
fined by the lex domidUif in- 
cluding therein all questions of 
personal capacity or incapacity, 
must be observed (Brook v. Brookj 
supra) f 

(6.) The parties must not be within the 
prohibited degrees of consangui- 
nity or of affinity ; and for that 
purpose illegitimate relationship 
counts; but 

(7.) The consent of the parents is not 
necessary (Rex v. Birmittgham, 
2 M. & B. 230> 
See also title Husband and Wife. 

XABBIAGE, BBXAOH 07 PBOXIBE 

or. The promise, to support an action, 
must Ihtve been made to tne plaintiff (Cole 
V. (jottingham, 8 O. & P. 76.) Moreover, it 
must appear not only that tlie defendant 
proposed or even promised to marry the 
plaintiff, but also that she promised to 
marry him; for in this as m all other 
cases of contract mutuality is an essential 
requisite (see title Gomtbaot) (Veneall v. 
Venest, 4 F. & F. 344). The C. L. P. 
Act, 1852, Sell. B, provideR simple counts 
for this action, HiiilnMo to the circum- 
stances of the gen< itility of ctt.ses. With 
reference to the evi'ltMice of the pronu^-o, 
the parties them ^»^'l v» s, although foriuoriy 
incompetent as witnesses (14 & 15 Vict. c. 

Q 2 
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OF — continued. 
99, 8. 4), were made competent hj the 
Btat. 82 & 83 Vict. o. 68. Yarioos defences 
may be raised to the action, e.g., (1.) Ge- 
neral bodily infirmity arising subsequently 
to the contract (Atchinaon v. Baker, 
Peake's Add. Ga. 103), not being, tenMe, 
mere infirmity arising from disease {HaU 
V. Wright, El. Bl. k El. 746) ; (2.) Prior 
nnchastity of the female, not discovered 
until after the contract {Wharton y. Letrts, 
1 C. & P. 520); ^and (3.) Mutual releases 
Davit y. Bomford, 6 H. & N. 245. 

MABSIAGE BETTIiEimm.* These 
are settlements mcule on marriage, either 
by the parties themselves to the marriage 
contract or one. of them, or by some parent 
or other relatipu of the parties, or of one of 
them on their behalf. Buch settlements if 
made before marriage are called ante-nup- 
tial, if made after the marriage, are called 
post-nuptial : and there is this broad dis- 
tinction between ante-nuptial and post- 
nuptial settlements, that the former are 
equivalent to purchases for value, while 
the latter are considered as voluntaiy con- 
veyances only, and the respective natural 
effects of that distinction attach to the 
respective settlements. Consequently, an 
ante-nuptial settlement receives the like 
favour in Equity and also at Law which a 
purchase for value receives, while a post- 
nuptial settlement is subject to the like 
liabilities to be defeated both in Equity 
and at Law which every voluntary settle- 
ment is subject to (see titles Yoluntabt 

SBTTLElffSNTS; YaLITE, PuBCHASB FOR). 

Two rules, however, have been established, 
which partially favour post-nuptial settle- 
ments above purely voluntary settlements, 
namely : — 

(1.) If the slightest addition of value, 
not notoriously colourable, is added to the 
meritorious consideration of blood or natu- 
ral affection, which already underlies the 
settlement, then the post-nuptial settle- 
ment is token out of the category of 
voluntary settlements altogether, and is 
placed in the category of &Atlements for 
value, with all the corresponding incidents 
of advantage attaching to the latter (flisir- 
uon V. NeguSy 16 Beav. 594) ; and 

(2.) If the po8t-nui>tial settlement has 
been preceded by marriage articles entered 
into previously to the marriage, then the 
post-nuptial settlement relates back to the 
date of the articles, and becomes preusti- 
oally ante-nuptial, or equivalent to a settle- 
ment for value; and it does not matter 
whether the articles are in writing or rest 
in parol merely (DutuUu v. Dutena, 2 Cox, 
285 ; Wardsn v. Jonee, 2 De G. & J., 76) ; 
the subsequent settlement in writing sup- 
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plying in the latter case, before any action 
nas arisen, the ori^nal defect of writing. 
Bailey v. Steeeting, 9 C.B. (N.S.)843; BiU 
V. Bamentj 9 M. i W. 40. 

Ahio, by tho Bankruptcy Act, 1869 (32 
& 33 Yict. c. 71), s, 91, the following pro- 
visions have been made with reft;rence to 
post nuptial settlements by traders: — 

I. With reference to the husband's pro- 
perty in his own right, — 

(1.) Any post-nuptial settlement made 
witliin two years of the subsequent bank- 
ruptcy of the trader is ipeo facto void upon 
the bankruptcy ; and 

(2 ) Any pust-nuptial settlement made 
within ten years of the subsequent bank- 
ruptcy of the trader, and outside of the 
first two years thereof, is alao void upon 
the bankruptcy, until proof of bona fides. 

II. With reference to the husband's 
property in right of his wife, — 

(3.) Any ^)6t-nuptial settlement by a 
trader on his wife and children is good, 
notwithstanding the bankruptcy, i f ^ th e 
property have accrued during the coverture. 
Also, by the same Act, and the same 
section thereof, it is provided, that, with 
reference to covenants and contracts made 
before marriage by a trader to settle future 
property, yet to acquire, all such cove- 
nants and contracts snoU be void upon the 
trader's bankruptcy, unless prior to such 
bankruptcy the property referred to has 
been both acquired and settled pursuant to 
the covenant or contract. Ex parte Bishop^ 
In re Tdnniee, W. N. 1873, pp. 81, 125. 

Assuming that a marriage-settlement 
is ante-nuptifld, or(fdthough post-nuptial,) 
is for any one or more of the foregoing 
reasons, valid, the following question 
arises upon it, namely, what is the extent 
of the marriage consideration. The gene- 
ral rule is, that the consideration of mar- 
riage supports only limitations to the 
intended nusband and wife and the ex- 
pected issue, and not limitations to any 
other persons (Johneon v. Legard, 6 M. & S. 
60) ; but to this rule there are two excep- 
tions, namely, — 

(a.) Settlements made previously to and 
in contemplation of a second msi- 
riage, upon ^he issue of a former 
marriage (Clarice v. Wright, 6 H. 
& N. 849) ; and 
(5.) Settlements made previously to, and 
in contemplation of, a first mar- 
riage upon the issue of either of 
the marrying parties by a future 
marriage. Jenkins v. Keymity 1 
Lev. 150; Claytan v. WiUon, 
8 Mad. 302. 
There is also, speaking with a rough 
accuracy only, a third exception, namely,— 
(o.) Settlements made upon coUateralfli 
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if there is an j person purchasing 
on their behalf; but the validity 
of such HmitatioDS to collaterals 
clearly depends npon the money 
condaeration and not on the mar- 
riage consideration alone. Heap 
T. Tange, 9 Hare, 90. 
The peculiarity which attaches to mar- 
riage as a consideration is tliis, that, unlike 
other considerations, when the marriage 
consideration has once had effect, the 
parties canuot be remitted to their origi- 
nal positions, the consideration not ad- 
mitting, like a money sum, of being repaid 
or returned. The law regards the consi- 
deration of marriage in a sacied li^ht. 
Where, therefore, the sacredness of mamage 
is made a mere pretext for committing a 
fraud, as where a trader who has beien 
already living in concubinage with a 
woman marries her on the eve of his bank- 
ruptcy, and previously to such marriage 
setUes all or a material part of his property 
on her, and his expected issue by her, the 
marriage consiileration being clearly ficti- 
tious will be disregarded by the Court, and 
the settlement, although it is'ante-nuptiul, 
will be set aside upon the trader's bank- 
ruptcy, or as against his creditors (^Colum- 
bine v. PenhdO, 1 Sm. & Giff. 228 : Btdmer 
V. Hunter, L. R. 8 £q. 46), the wife being 
in such cases presunoied to have notice of 
the husband's embarrassment, — a presump- 
tion which perhaps, would hardly be re- 
buttable by evidence. 

1IAX8HAL. There are, or used to be, 
several officers of this name, but those 
which are more particularly connected with 
law are, (1.) The marshal of the kind's 
house or Knight marshal, whose special 
authority is in the king^s palace, to hear 
and det^mine all pleas of the Crown, and 
to praiLih all faults committed within the 
verge, and to hear and judge of suits be- 
tween those of the king's household; 
(2.) The Marshal of the Queen's Prison, 
who, previously to the stat. 5 & 6 Vict. 
c. 22, was called the Marshal of the King's 
Bench Prison, and had the custody of the 
Kine's Bench Prison; (3.) The Marshal 
of the Exchequer, to whose custody that 
Court committed the king's debtors for 
securing payment of their debts, and who 
also assigned sheriffs, escheators, customers, 
and collectors their auditors, before whom 
they had to account. Fleta, lib. 2, c. 4, 5 ; 
Cowel. 

XAB8EALLIH0 OF A88ET8. As it is 
right that every claimant upon the assets 
of a deceased person should be satisfied (if 
his claim be just) so far as that object can 
be effected by any arrangement consistent 
with the nature of the respective claims of 
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the creditors in general ; it has been long 
a |;eneral principle of Equitv that if a 
claimant haB two or more funcfs to which 
he may resort, a person having an interest 
in one only of such funds has a right to 
compel the former to resort to the other 
or others of them, if that is necessary for 
the satisfaction of both. This principle 
is not confined to the administration of uie 
estate of a person deceased, but applies 
wherever the election of a party having 
two funds will disappoint the claimant 
having the single fund. Thus, where A., 
a creditor, can resort to more than one 
fund of the deceased, and B., another 
creditor, can resort to only one^ then in 
such case A. shall resort to that fund on 
which B. has no claim, and thus both 
will be satisfied; and this is termed 
marshalling of assets. 

The question who are entitled to marshal, 
and against whom, ia one of very consider- 
able complexity, but may be conveniently 
explained in the following^ manner : — 

Upon referring to the title ADimnsTRA- 
TiON OF Assets, it will be seen that there 
is an order usually observed in applying 
the properties which are applicable in 
payment of debts ; now, by substituting in 
the same order the various persons to whom 
these various properties would go if there 
were no debts to pay, and to whom they 
do go so far as they are not exhausted by 
that payment, we obtain the following list 
of persons entitled to participate in the 
property of the deceased, viz. : 

(1.) Next of kin; 

(2.) Heir-at-law ; 

(8.) Heir-at-law; 

(4.) Charged devisees and charged lega- 
tees ; 

(5.) Uncharged pecuniary legatees, and 
uncharged residuary devisees ; 

(6.) Uncharged specific devisees, and 
uncharged specific legatees ; and 

(7.) Appoint|3es. 

Now the general rule of marshalling is 
this. That if any person in the above list 
is disappointed of his benefit under the 
will through the creditor seizing upon (as 
he may) the fund intended for him, such 
disappointed person may recoup or com- 
pensate himself for that disappointment 
by similarly going against tlie fund in- 
tended for and disappointing in his turn 
any one or more of the persons prior in 
the above list ; and such secondly dioap- 
pointed person or persons may in his or 
their turn do the like against those prior 
to him or them; so that eventually the 
next of kin have to bear the disappoint- 
ment wliich was occasioned by the act of 
the creditor. Moreover, persons who stand 
in the same position in the above list, may 
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have contribution (if not compensation) as 
against each other. But no one has any 
right to compensation as against persona 
posterior to himself in the above list. 

See also title Admikibtration of 
Assets. 

MABSHAUEA. The court or seat of 
the marshal of the king's house. This 
Court was originally held before the 
steward and marshal of the king's house, 
and was instituted to administer justice 
between the king's domestic servants, in 
order that they might not be drawn into 
other Courts, and thus deprive the king of 
their serv ices. This Court latterly merged 
into the palace court (curia palaiii) which 
was erected by King (yl arlt'R I. t<i be 
held before the r-ti'warJ of the hoUHehold 
and knight nmr>l»a1, and the istownni of 
the Court or hi« «iei)iity, with juri«(li<*tion 
to hold plea of all nianner of prrsoiml 
actlonn which should arise between any 
parties within twelve miles of tlie kinp^'s 
palace at Whitt-huU. The Conrt was 
held once a week, together with the an- 
cient (.\)iirt of Mar.sh ilsoa, in the bi)rouj?h 
of Sonthwark, and a writ of error lay 
fr>in there to the Court of King's li*"-neli. 
Tile basinortH of this C"urt has of laic 
years mu<*li <lecre{»sed, owing to the new 
C ourts of r(([ue.st er <'nnseiencc and tlio 
C-ounty Courts that liave since Ikm-ti esla- 
l)li>lied. The word •' Miir>h:ilsea" is also 
b'lm. times taken for the prixm beloni^inf^ 
to the Court of Qiuen's Bench, Cdniinnnly 
called the Queen's Bem-li Prihon, but by 
.5 Vict. c. 22, the Htyle of it is changed to 
tiic Queen's Pri.->on. 

See title MjinsiiAi.sKA Prison. 

MAB8HALSEA FBISON. This prison, 
which was also styh-d the Prison of the 
Marshulsea of Her JMaje.-stv's HcMisehold, 
was a prison for debtors, and for })ersony 
chari^cd with e«)ntenii)t of Her Majesty's 
Cmirt of the Marshalsea: the Court of tht^ 
Queen's Palace (»f Wt.^tnunster, comnionly 
called the Palaec Court, and the High 
Court of Admirally: and al^o for Admi- 
ralty pristmers un<ler senteneo of courts 
martial. By 5 Viet. c. 22, this prison, the 
Fle« t, stud tlie Queen's B( Tich, were eon- 
holidateii under the title of tlie Queun's 
Prison. See 5 Vict. c. 22 ; 6 Jur. 251. 

MAHTIAI LAW. The law whieh is 
properly designated Martial Law cousi.sts 
of no settled code, but of the will and 
pleasure of the king or his lieutenant ; for 
in the time of war, oh account of thr* great 
necessity there is for guarding agfun^t 
dangers that often arise, and whicii re(iuire 
i)nmc<liate attention, the king's power is 
absolute and his w(>rd is law. Neverthe- 
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less, martial law in that sense does not 
exist in time of peace {Grafd v. GouliU 
2 H. Bl. 69, 100); and the law of Courts 
Martial, sometimes called Militarr and 
Naval Law, is to be distinguiihcd from 
it as that law which governs soldiers and 
sailors as such in times of peace, «nd fur 
the due administration of which there are 
special Courts military or Courts naval pro- 
vided . Yet so jealous of these jurisdictiona 
is the Common Law of England that they 
have continuance for one year only, being 
annually reconstituted by the Mutiny and 
Marine Mutiny Acts which are pASsed at the 
beginning of each session of Parliament. 

MA&TER. This is a name dc.-criptive 

of vari'»us ofTicers or ollices in the law, 
sf ver;il of whicli have in recent times bi-on 
ab(»lislied. For a description of each, ftee 
the several particular titles following. 

MASTER IN CHAKCEEY. The mas- 

iors in Chancery wcreoflicers of that Cfuirt 
whose duty it was to make inquiries (when 
so HMjuired by the Court) into matters 
which, from the constitution of the Couit, 
it could not conveniently, withou.t tlie as- 
sistance of su<^h oflicers, make for its* If, 
and to report to the Court their findings 
or conclusions with reH[)Oet to such mat- 
ters. The duties «>f tin se mast(Ts were of 
a mixf d character, being partly judicial, 
and partly ministerial, the p^^weis which 
they pi .-sey-ed in both respect;* having 
been deleLMiti'd to tln-m by the (.'oiirt. 
"Whenever a master had uct«Ml in obedieiico 
to the direeti<»nH of the Court, he w^^d to 
inform the Court, by a document in WTiting, 
of what he had done, or what couclu'^iou 
he had come to : and in most cases this 
dr>cument was called the master's rei^rt. 
The ma.^ters in Chancery, in addhion to 
thtur ordinal y functions, acted a.s me-^sen- 
gtTS from the House of Lonls to the House 
of (.'ommons. Two attended the Houtsi* in 
rotation each day, an<l .sat on the wool- 
sacks, their duties c/>nsi^ting in Ciirrying 
bills to the Commons which had been 
pai^sed in the Lords, or in conveying any 
message which their Lordships might }>o 
desirous of communicating to the Com- 
mons. On arriving at the latter House 
they took tlieir seats behind the chair of 
the sergeant- at -arms, and this officer, bejir- 
ing the mac«', walked up to the table and 
acquainted Ihe S|Kaker that thert* was "a 
nj(;s5age from the Lords." The Speaker 
Said, *• Let the mi fesciiger be called in ;" 
upon which the masters in chanceiy, ac- 
compaTiied by the Berg«^aTit-at-arms, ap- 
proaehe<l the table, making their obei- 
sances, and having deposited the bills 
thereon, or delivered their message, they 
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retired witli the same forms, walking back- 
wanls until they reached tlie bar of the 
House. There were alao oertaia other 
officers of the Court of Chancery called 
musters exlraordinary in Chancery ; these 
were usunlly solicitors, who w*'re appointed 
by the CtiUrt to act in the various counties 
of England in taking affidavits, acknow- 
ledgments of deeds, recognizances, &c., 
wliifh otherwise would have had to bo 
taken before the masters in London, and 
would thus have occasioned to the suitors 
lo:js of time and expense iu coming to 
Ix)ndon for thiit piiii>ose ((imy'a Ch. Priic. 
10;i). The dutit'S formerly discharj^ed by 
the masters in ordiaary in Chancery are 
now diucliarged ))y the chief clerks attivhed 
to the offices of the variunri judges; those 
ff)rmerly discharc^ed by the martteis extru- 
ordiniiry are now discliMrged by s^.^licitora 
(luulitied as CDnimissiouerd for taking oaths 
throughout the kingdom. 

HASTES OF THE FACULTIES. An 

officer under the Anilibisliop of Canterbury 
who grants licences and dispensations. 
He is mentioned in 22 & 2M Car. 2. Cowell. 

HASTEB OF THE E0LL8. One of 

the judges of the Court of Chancery ; he 
is so ealU d beamse he has the custody of 
the rolls of all patents and grauts which 
pass the great seal, and also of the records 
of Chancery. He presides iu a court cnllod 
the Rolls Court, and his duties nro assis- 
tant to those of the Loril ( -hancellor. He 
is lirbt called MasttT of the lloUs in 11 ' 
Hen. 7, c. 18 ; but his office is as ancient 
as the Couit itsilf. Unlike that of the 
Vice-chancellors, his jurisdieti<.»n is in the 
nature of a distinct jurisdiction, which 
the suitor may for certain purposes, which 
are now wjnsiderably diminished, elect in 
preference to that of the Lord Cliancellor. 

MASTERS OF THE GOUBTS OF COMMON 
LAW. Each of the sujHTior Courts of 
Common Law has five imptjrtant ofticers 
attached to it, termed masters. Thene 
gentlemen are usually jhtsous of consi(ie- 
ratiou and learning, and are ordinarily 
members of the 15ar. One of the miist(^i-s 
of each Court alwuAS attends the sittings 
of his own Court in bane, and usually sits 
on the b«!nch, approi)riated for him and 
other officers, at the foot of the judicial 
bench. The Court of En or. also, is always 
attended by one of the musters. Their 
chief duties, when attending the Court, 
consist in taking ufiidavits swctrn in C«nirt, 
in administering (»aths U uttorneyf» on their 
admission, and in certifying to the O^urt, 
in cases of doubt or difficulty what the 
practice of the Court is. Their principal 
duties out of Court consist in taxing 
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attorney's costs, in computing principal 
and interest on bills of exchange, piomis- 
bory notes, and other documents, under 
rules to compute, — ^in examining witnesses 
who are going abroad, for the purpose of 
obtaining their testimony, — in hearing and 
determining rules referreil to them by the 
Court in the place of the Court itself, — and 
in reporting to the Court their conclusions 
with reference to the rules so referred to them. * 

MASTER AND SERVANT. This is the 
relation which arises out of tho contract 
of hiring. That contract may be either 
for an expressly defined period or for an 
indefinite or uni'Xpre.>-sed period; but a 
general hiring, iu the abacnoe of any 
cu>tom to the contrary is presumed to l)o 
a yearly hiring, and in all eases a hiring 
at so much per month is a hiring for a 
year {FaiccAti v. Cash, 3 N. & M. 177). 
in tho case of domestic servants, such 
hiring may be determined by a mouth's 
notic<; or a month's wages in advance 
givt n or paid at any time {Turner v. Mnjson, 
14 M. & W. 1 12) ; but in the case of clerks 
and respectable servants, the hiring, if 
general, ia construed to be a hiring for 
one year, and so on from year to year, 
and must be determined with the year, 
at least in the absence of rnis<'ouduct 
(Bie8ti/n V. CoUtjer, 4 13ing. 309). But a 
hiring at two guineas a week for one _>ear 
hiis been held to be not a yearly but a 
weekly hirinj< {Jiohertfton v. Jennfr^ 15 
L. T. (N.S.) 514). So on a contract to pay 
a connnercial traveller by con i mission, no 
imjdicatiuu aris<'rt of a yearly hiring. Nayler 
v. Yeardey, 2 F. & F. 41. 

Every pcison suffering himself to bo 
hired as a skilled artisan warrants that he 
possesses the requisite ability and suffi- 
ciency, and upon proof of his want of such 
u])ility or sniUciency; i.e., of his incom- 
petency, bis employer mav discharge him. 
ILaruu'r v. CoriuUu8, 5 C. B. (N.S.) 230. 

A servant Inis a right to bo paid for his 
work, and paying tor >ame otherwise than 
by money is contrary to the Truck Act 
(1 & 2 Will. 4, c. 37), but that A.'t pro-, 
perly applies to labourers ouly. liiley v. 
]yar(IeH, 2 Ex. 59. 

A servant is not per-sonally liable on eon- 
tracts matle by him for his maater; but ho 
is liable for torts conmiitted by him, al- 
thoui:;h at tho connnand of his niawter 
{Crancli v. White, 1 Scott, :il4) (a ca^e of 
trovir) ; Muiiiarly he is ci\illy liable for 
assisting his master in a fraud l^Cullen v. 
Thomson, 4 Macq. 11. L. C. 441). Con- 
versely, tho master is liable for tlie tort 
of his servant committed iu hia service. 
MrMamts v. Crickett, 1 East, 106. 
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MASTER AHB SBRYAKt— continued. 

A master lies under certain duties to his 
servant. He is bound to provide an ap- 
prentice with medical attendance and 
medicine during sickness (Bea, y. Smith, 8 
C. & P. 158); eeeusj in tne case of a 
menial or general liervant. He is bound 
to provide for the reasonable safety of his 
servant while engaged in his employment, 
as by fencing machinery and otherwise; 
but having done that, he is secure, — ^thus, 
a master was held not liable for an injury 
sustained by his servant through the break- 
ing down of a carriage in which the servant 
was riding at the time on his master's 
business, through a defect in the carriage 
of which the master was not aware. Priettr- 
ley y. Fowlery 3 M. & W. 1. 

A master may maintain an action for 
debauching his servant {Fores y. Wihon, 
Ptake, 55); and may even justify an 
assfiult in protecting his servant {TickeU v. 
. Head, Lofft 215). So also trespass will 
lie by a master for enticing his servant 
aw^. Hart v. Aldridgef Gowp. 54. 

'dnder various statutes the justices have 
a summary jurisdiction in questions arising 
between masters and their servants, as for 
non-payment of wages by the master, for 
misooiiduct on the part of the servant, and 
such like. 

XATBOKS, JTJBY 07. A jury of matrons 
is a jury formed of women, which is im- 
paneUed to try the question whether a 
woman be with child or not. 

See title Db Ventre Inbpioiknik). 

MATTES OF BECOBD, MATTER IK 
DEED, AEB MATTER IK PAIS. Matter 
of record signifies some judicial matter or 
proceeding entered upon one of the records 
of the Court, and of which the Court takes 
peculiar cognizance. Thus the pleadings 
in an action in the superior Courts, and m 
the Courts of record, oeing matter which is 
entered upon the records of the Court and 
filed with its officer as an authentic history of 
the suit, is thence termed a matter of record. 

Matter in deed is some private matter 
or thing contained in a deed between 
two or more parties; as the covenants 
pr recitals in a lease, or in a mortgage 
deed for instance ; and these, although 
inroUed, that is, transcribed upon the 
records of one of the Queen's Osurts at 
Westminster, or at a Court of Quarter Ses- 
sions, as they often are, for safe custody, 
do not thereby become matter of record, 
but are simple deeds recorded or inroUed ; 
for there is a material difference between 
a matter of record and matter recorded for 
the purpose of being kept in memory ; a 
record being an entry on parchment of 
judicial matters or proceedings which have 
taken place in a Court of record, and of 



MATTER 07 RECORD, MATTER IK 
DEED, AKD MATTER IK PAIS— am/. 

which the Court takes judicial notice, as 
matter coming peculiarly under its own 
cognizance, wJiercas the inrolment of a 
deed is a private act of the parties con- 
cerned, of which the Court takes no cog- 
nizance at the time when it is done. 

Matter in Pais simply means matter 
of fact, probably so called because matters 
of fact are triable by the country, t.e., by 
a jury. The above several phrases are 
generally used in connection with the sub- 
ject of estoppel. Thus any allegation of 
fact, or any admission made in pleading 
(whether it be express or implied, from 
pleading over, without a traverse), will pre- 
clude the party from afterwards contesting 
the truth of the matter so alleged or ad- 
mitted, upon the trial of the issue in which 
such pleading terminates. This is an 
estoppel by matter of record. As an in- 
stance of an estoppel by deed, may be 
mentioned the case of a bond reciting a 
certain fact The pi^y executing that 
bond will be precluded from afterwards 
denying in any action brought upon that 
instrument the fact so recited. An ex- 
ample of an estoppel by matter tit pai» 
occurs when one man has accepted rent of 
another ; in such case he will be estopped 
from afterwards denying in any action 
with such person that uie latter was at 
the time of such acceptance his tenant 
See title Estoppel. 

MEDIATORS 07 ainBSTIOK& By 27 

£>lw. 3, at. 2, c. 24, six peraons, so called, 
were authorized when any question arose 
amongst merchants touching any unmarket- 
able wool, or undue packing, to certify upon 
oath, and settle the same before the mayor 
and officers of the staple, and by whose 
award therein the parties oonoemed were 
to abide. CoweL 

MEBIOAL PRAOTITIOKER. Thestat 
55 Geo. S, c. 194, makes regulations re- 
garding the education, examination, admis- 
sion, and practice of apotheoabieb, and 
imposes a penalty of £20 for every viola- 
tion thereof. Practising as an apothecary 
means mixing up and preparing medicines 
presuribed either by a phyidoian or by the 
apothecary himself {Woodward v. BdU^ 
6 C. & P. 577). An apothecary violating 
the Act has no means of recovering his 
charges, s. 21. Steel v. Henley, 1 C. & P. 
574. 

The stat. 15 & 16 Vict. c. 56, regulates 
the qualification of pharmaceutical che- 
mists; and the stats. 14 & 15 Vict. c. 18 (as 
to arsenic), and 81 & 32 Vict. o. 121 (as 
to other poisons generally), regulate the 
sale of medicines of a poisonous character. 

The stats. 21 & 22 Vict. c. 90 (the 
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MSDIOAL PBAtfTlTiOlTBR— eontinued. 

Medical Act), and 23 & 24 Vict. o. 66, and 
other Acts, regulate the qualifications and 
powers of surgeons and physicians, and 
constitute a council, the members of which 
are the sole judges of the correctness of 
professional conduct {Bkc parte La Mert^ 4 
B. & S. 582). A physician registered under 
21 A 22 Vict. c. 90, who attends a natient 
professionally, and who is not jpronibited 
by any bye-law of the College of rhysicians 
from suing for same, may recover his fees 
without an express contract (Qtbbon v. 
Sudd, 2 H. & 0. 92) ; but before that Act 
a physician could not maintain an action 
for his fees. Chorley v. Balooty 4 T. B. 
317. 

MIDICIVB : See preceding title. 

MJUIUfiTAS JJXQiUS. A jury de me- 
dietaie UngtuB is a jury consisting one-half 
of natives and the other half of foreigners, 
to try a cause in which either the plmntiff 
or the defendant is a foreigner (Staun. PI. 
Cor. Lib. 8, c. 7). But such juries are 
abolished by the Juries Act, 1870 (33 & 34 
Yict o. 77). Aliens who have been domi- 
ciled here for ten years or upwards, and 
being otherwise qualified, are now compe- 
tent generally to serve on juries. 
See title Jxtbebs. 

XEKOSIAL 07 DEBD8. By several 
Acts of Parliament all deeds and wills 
concerning the conveyance or disposition of 
estates in the counties of York, Kingston- 
upon-HuU, and Middlesex (subject to 
obtain exceptions), are required to be 
registered, and such registration is efiTected 
by the execution and deposit of a memorial 
unddr the hand and seal of some or one of 
the grantors or grantees, bis or their heirs, 
executors or administrators, guardians or 
trustees, which memorial is to contain, — 
first, the day of the month and year when 
the instrument bears date, the names and 
additions of all the parties to it. and of the 
witnesses, and the places of tneir abode ; 
and, secondly, a description of the property 
conveyed, or proposed to be conveyed or 
disposed of, the names of the parishes 
wherein it respectively lies, and the manner 
in which the same property is dealt with 
or affected by sucn instrument or in- 
struments. It is proposed to render the 
registration of sucn memorials universal 
throughout England, by and in accordance 
with an Act to be iatituled the Transfer of 
Land Act, but which Act has for the 
present been postponed. 

XEXOXT 07 XAH. In hiw the 
memory of man is supposed to extend 
back to the time of Biobard I. ; and until 
the 2 & 3 Will. 4, c. 71, any custom might 
have been destroyed by proving that it had 



MXMOXT 07 KAH - continued, 

not existed uninterruptedly from that 
period. But though it was essential to the 
validity of a custom that it should have 
existed before tlie commencement of the 
reign of Biobard I., yet proof of a regular 
usage for twenty years, not ezi)lained or 
contradicted, was that upon which many 
public and private rights were held, and 
sufllcient for a jury in finding the existence 
of an immemorial custom. Bee Maunaey v. 
lemayy 3 H. & G. 486 ; and title Legal 
MmoRT. 

XXirei XT THOBO : See title Divobck. 



**To be in mercy*' was the 
usual conclusion of a judgment in an action 
at Oommon Law. When the judgment 
was for the plaintiff, the form was that the 
defendant " be in meroy *' (mieericardid), 
that is, be amerced or fined for his delay of 
justice; when for the defendant, that the 
plaintiff be in merey for his false claim. 
The practice of imposing any actual 
amercement has been long obsolete. Steph. 
122. 

See title Aiueboumxnt. 



MOnOK (mero motu). The 
free and voluntary act of a pftrty himself, 
without the suggestion or influence of 
another person. The phrase is used in 
letters patent, whereby the king grants, 
'* of his especial grace, certain knowledge, 
and mere motion " (ex apeeiali gratia, eertd 
tdentid, et mero molu), his licence, power, 
and authority to the patentee to use •and 
enjoy, exclusively, the new invention ; and 
it manifests that the grant is not made 
upon the suggestion or suit of the party, 
but of the free and unfettered will of the 
monaroh himself. Webster on Patents, 76, 
n. (d). 

The expression is also applied to the 
occasional interference of the Courte of 
Law, who, under certain ciroumstances, 
will (ex mero motu\ of tlieir own motion, 
object to an irregularity in the proceedings 
of the parties to an action, though no objec- 
tion be taken to the informality by the 
plaintiff or defendant in the suit. 3 Chitty's 
Gen. Pr. 430 ; 3 Dowi. 110 ; 1 Bing. N. C. 
258 : 1 B. & P. 366. 



BIOET (jus menim). The 
right of property (the jus ^oprietatis), 
which a person may have in anything, 
without having either possession or even 
the right of possession, is frequently spoken 
of in our books under the nome of the 
mere right, and the estate of the owner is 
in such cases said to be totally divested 
and put to a right. Co. Litt. 345. 

MXBGBB. This term is the equiva- 
lent of oonfusiOf in the Boman Law, and 
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ICEBJQXB^^ooniinued. 
indicuteH that where the qualities of debtor 
and cre<Utor become uuited la the Bame in- 
dividual, there ariBea a confu.-ion of rights 
which extinguishes both qualities ; whence 
also merger is often called Extinguish- 
ment And just as in the Roman Law the 
prsBtor in certain cases where merger 
would be inequitable, intercepted and pre- 
vented it,* so also in English Law the 
Chancellor Interferes in like cases to pre- 
vent it. And therefore it is a rule of 
Englitth Law, tl)at merger or extinguish- 
ment will or will not take place in Equity 
according to the intention actual or pre- 
sumed of the person, in wliom the two in- 
terest's c tnie to Ix' uniteil ; and oven at Luw, 
nicri^er in exclniltd in certain cases. 

Tho (iiiOtrino of nnrger is chietly of im- 
portance witli rvten n('(; to real pioiK'rty ; 
and in examining tiie isnltj^-ct, it U c^nve- 
nirnt to divido it under two headd, 
namely : — 

(1.) Cane'd in wliich tlio owner of tho 
clmrc:(,' lu.'comes al.^o owner of the 
est at t! ; and 

(2.) Ca.->e»in w]ii<*h th^^ow^ler of the estate 
iKT'omori alrto owner of the char|jre. 

Now, /ir^jtiy, as a gjiur.d ruh-, \\hcro 
the owner of tlic charge btcomeH also 
owner of tlie e*tat<5 whiitiier in fm simple 
or in fee tail, tin; charge is ipi^o facto 
merged and extingnished in the- Chtute. 
But to this general rule there are the fol- 
lowing exei])lions, tljati<to siy,— (1.) The 
charge may be kept alive, and the intt n- 
tion .to keep it alive may he eitlior ex- 
pressed in so many word.M, or may U' im- 
plied from circumstanceB or tVom conduct. 
For example, if a morti:aL:ee who pur- 
chases th(i e<|nity of redemption takes a 
conveyance tlu^reof to a trustee for hims^-lf. 
and the con\eyance contains a (l(^claintit)n 
that the mortgatrc security shall remain on 
foot, there, t'r«)m tiie expressed intention of 
the party, miTger is excluded. Again, the 
intention to prevent a merger, \vhei»» not 
cxpream-d, liafl been implied under the fol- 
lowing circumstances, viz, : — 

(a.) Tlie mortgiiiree, heeoming beneficial 
devisee of the equity t)f reti< m))tinii and 
being also exeent(»r of the testator-mort- 
gagor, in his residuary nc(H>nnt as executor 
stated that h< had retained £4«i7 cmt of tho 
I>cr>onal estate towards puyment of his mort- 
gage de)»t, and afterwards devise<l the f)ro- 
perty to X., Y., and Z., provided they 
nndertook to receive the sanio with all 
the liabilities attaching thereunto; and it 
was held np«.n the intention ^^hich th< se 
nets implit^l. that the charge had not In^n 
mergetl in the estate {HaUh V. iShtlton, 
20 IJeav. AoA). Again, 

• See l»ri>\\!i'b S;i\igny on OMig.itioiis, p. 15, 



KEBJOtEK— continued, 

(6.) If the effect of suffering the charge 
to merge would be to give priority to 
subsequent incumbrances, it will be pre- 
sumed, from tbe clear advantage aribing 
to the owner of the estate from keeping 
tbe charge alive, that the charge has not 
become merged in the estate {Forbe$ v. 
Moffat I, 18 Ves. 884); and this will be 
a fortiori so, if the owner is a lunatic 
(Lord Compton v. Oxenden, 2 Yes. Jun. 
261); and, 

(c.) If the owner of the charge becomes 
entitled only to a limited interest in the 
estate, the charge will clesrly not nnrg^?, 
altliough this case is hardly an exception 
to the general rule as stated above. 

And, secondly, na a g* neral rule, where 
the owner, whether in tee simple or in fee 
tail, l)econies also owner of tho charge, the 
charge is /y;<»o/a^^' merged or extinguished 
in the estate. Tliis rule is almost without 
exception where the charge (\)mes to tho 
owner of the eBtate by succession or by be- 
(juest; aiid e^eu wlure it comes to him by 
being purcha-ed u\) by Inm, the geneml 
rule Mlmobt invariabiv holds, but with the 
following exceptions : — 

(«.) When the owner of tho estate wlio 
buys up tht» charge is not in fK)Sses»ion of 
tile estate, l)ut is, .-iay, a tenant in ttiil or in 
fee bim])le in remainder expectant Ufv^n 
some otiior estate, the owner of which 
migiit bar or exclude his interest alto- 
gether, in thtt ca>e the charge will not 
merge (]»'<>•/ // v. Wlij^eil, 2 IS. & S. ::64), 
even aU.hongh he sh»>ultl afterwards be- 
come entitle^l in pi^s.-^es.-^ion {Horton v. 
6'»i///i, 4 K. dc J. G21); al*), 

(b.) Similarly, where the owner who 
buys up the charge luis only a defensible 
estate l)V nason of some executorv devise 
over, which may or may not take effect, the 
charge will not merge in tlic estate, even 
altiiouLdi the owner should be in posaos- 
sion {Drhikivaicr v. Comhe, 2 S. & S. 
aiO); and, 

(c.) If tlie owner who buys up the charge 
is an infant, tho Court of Chancery sanc- 
tioning the purcha>e, there is no merger, 
as the infant can express no intention in 
the matter, and the Conrt will not preju- 
dice him or the real or personal representa- 
tives who mav claim under him {Alsop v. 
IUn,2^^ Beav.V)!); also, 

{(J.) If the owner who becomes entitled 
al'-o to the charge has an interest in k»ei>- 
ing the charge ulive, o»r/., if the merger or 
extinguishment of the charge would give 
priority to snhsfMjnent incumbrances, in 
that case theie ^^ill be no merger, in what- 
ever manner, whether by Bncces>ion, be- 
quest, (»r purcliase, the owner has acquired 
th<; charge {(J rice v. J^haic, 10 Ilare, 70) ; 
and, 
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HSR/QiEBL— continued. 

(e.) If the owner who becomes entitled 
to the charge has only a limited interest in 
the estate, e.g.^ if he is only tenant for life, 
the charge will clearly not merge, at least 
when he has acquired the charge by pur- 
chase (Burrdl v. Earl of EgremmU, 7 Beav. 
205) ; and apparently (on principle at least), 
not even where he has acquired the charge 
by succession or bequest ; but this case is, 
in fact, scarcely an exception to the general 
rule of merger as stated above (see Morley 
Y. Moriey, 5 De G. M. & G. 620) ; lastly, 

(/.) No merger will take place where 
a merely contracting purchatier of an 
estate pays off a charge upon it, before the 
completion of his piirchaso ( Wafts v. 
Sy^m^ft, 1 De Ct. M. & Cr. 240) ; and appa- 
rently not ovrn if tlie purchatie ia after- 
wanls comploti'd. 

There are also other special causes 
excluding merger. Thus, tithes will not 
mergft by mere unity of possession {Chap- 
man V. GatrotnJxf, 2 liiui^. N. C. 516); as 
neither will a conimutatiou rent-chargo in 
lieu of tithcH ; but provision has been 
made by certain recent statutes for effecting 
a merger of V)otli wlujnover the land and 
the tithes or rent-charge belong to one and 
the same individual. Moreover, r* deemed 
lu!Kl-tax is on the aamc footing as commu- 
tation rc*nt-<*hari::e with regard to the ques- 
tion of merger. M'are v. I'olh ill, 1 1 Vea. 257. 

Again, where the estute and the charge 
become vested in tho same individual in 
diflerent rights, r.//., the estate in his own 
right and the charge in autre droit^ or vice 
vfrsiij in such a ca«e, tho general rule, even 
at Law, is this, that tho union of the two 
will not caubo any Dicrg(;r, if such union be 
occasioned by tlio act of law, e.g., by 
descent or devise, and not by the act of the 
party, f.g., by j)ureha.se. So, if the owner 
of a term make tiie freeholder his exe- 
cutor, the term will not merge ; but if the 
executor hctlding the term us such, should 
iiim8elfpurcha.se the ininudiato freehold, 
the better opinion is that thi^ term will 
merge, subject only to the ri«rhts of the 
creditors (if any) of the testator. 

Again, if one of two joint holders of a 
term obtain tho immediate freehold, his 
moiety of the term will merge; and con- 
vert>ely, if the sole owner of u term obtain 
the immediate freehold jointly with 
another, one- meiity of the term will 
merge, and the jijint ownership of the 
freehold will continue, subject only to the 
remaining moiety of the term. See Will, 
lieal Prop., p. 400. 

ICEHITOBIOUS CAUSE OF ACTION. A 

perdon is sometimes sjud to be tho merito- 
rious cause of action when the cause of 
action, or the consideration on which the 
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action was founded, originated with, or was 
occasioned by, such person. Thus, in an 
action by husband and wife for the breach 
of an express promise to the wife in con- 
sideration of her personal labour and skill 
in curing a woimd, she would be termed 
the meritorious cause of action. So in an 
action by husband and wife upon an 
agreement entered into with her before 
marriage, she would be the meritorious 
cause of action; for it originated or accrued 
out of a contract entered into with her. 
So a promissory note made to the wife 
during coverture in her own name is pre- 
bumed to .be made upon a consi<leration 
moving from her (Leake on Contracts, 
210-1). In all such casjos the husband 
and wife ought to \m* joined a« co-plaintiffs, 
because in ease the wife survive after com- 
mencement but before concluhion of the 
action, the right of recr)very will survive to 
her, and tho suit will nut have akite^l by 
the husband's di-ath. IJut it appears to 
be optional with the hubband, if he chooses 
to take the risk, to sue alone in all such 
cases. 

MEBITS. Tho real or substantial 
grounds of the action are frequently so 
termed, in contradistinction to some tech- 
nical or collateral matter which lias been 
raised in the course of the suit. Tims 
where, at a time when special demurrers 
w<'re in use, a defendant dtauurred to the 
plaintiffs declaration on the ground of 
bome informality, aud the plaintiff, instead 
of amending, joined in demurrer, with tho 
view of having the point argued before the 
Court ; in such case, although he miglit be 
beaten upon the demurrer, by the L'ourt 
deciding against the sufticiency of the de- 
claration in point of form, yet as tho 
merits, or substantial grounds of tho ac- 
tion, still renuiined to be tried, he might 
ultimately be successful upon these. So 
an affidavit of merits signities an affidavit 
that up(m the substantial facts of tlio 
case justice is with the party so making 
such affidavit. Such an athdavit is rc- 

2uired in support of certain motions to the 
U)UTt,e.g., in order to let in a defendant to 
deftjnd after judgment signed. Listed v. 
Lce^ 1 Salk. 402 ; and, generally, Day's 
Common Law Practice, pp. 03 0. 

MERTON, STATTTTE OF. The 20 lien. 
3, is so called beciiu^-e it was passed in a 
convent of St. Augustin, situate at ^Ferton, 
in Surrey. The particular provisions ui' 
the statute reganled, 1st. Legitimacy of 
children (KCf^ title Lkoitlmatio.n) ; 2ndly. 
Dow'f r ; 3rdly. Inclosuro of comuiou lauds ; 
and, 4thly. Wardsliip.s. 

Sec also title Statutes. 
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{mediuB), Middle, intenne- 
diate, intervening. The word *' mesne ** is 
ordinarily used in the following combina- 
tions: — Ist. Mesne Lord; 2nd. Mesne 
Prooess; 3rd. Mesne Assignments; 4th. 
Mesne Incumbrances ; 5tli. Mesne Profits. 

Ist. A Met»ne Lord was applied in the 
feodal times to the lord of a manor who 
bad tenants under him, and yet a superior 
lord over him, and bo held an intermediate 
position between the two. 

2nd. Mesne Prooess is generally used in 
contradistinction to final process, and sig- 
nifies any writ or process issued between 
the commencement of the action and the 
suing out final process or execution in such 
action ; and includes also the writ of sum- 
mons, notwithstanding this is the process 
by which personal actions are commenced, 
and therefore cannot be regarded now as 
mesne or intermediate process, in the 
literal sense of the word. See per Parke, 
B., in Harmer v. Johnson, 14 M. & W. 340. 

3rd. Mesne Assignment signifies an in- 
termediate assignment. Thus, if A. grant 
a lease of land to B., and B. assign his 
interest to 0., and G. in his turn assign his 
interest therein to D., in this case the as- 
signments so made by B. and 0. would be 
termed mesne assignments; that is, they 
would be assignments intervening between 
A.'s original grant and the vesting of D.'s 
interest in the laud under the last assign- 
ment. 

4th. Mesne Incumbrances signify inter- 
mediate charges, burdens, liabilities, or 
incumbrances ; that is, incumbrances which 
have been created or have attached to pro- 
perty between two given periods. Thus, 
when a vendor of an estate covenants to 
convey land to a purchaser &ee from all 
mesne incumbrances, it commonly means 
free from all charges, burdens, or liabilities 
which might by possibility have attached 
to it between the period of his purchase 
and the time of the proposed conveyance 
to the intended vendee. 

5th. Mesne Profits are intermediate pro- 
fits; that is, profits which have been accruing 
between two given periods. Thusj after a 
party has recovered the land itself m an ac- 
tion of ejectment, he frequently brin^ ano- 
ther action for the purpose of recovermg the 
profits which have been accruing or arising 
out of the land between the periods of his 
title to the possession accruing or being 
raised, and oi his recovery in the action of 
ejectment, and such an action is thence 
termed an action for mesne profits. In 
ejectment by landlord against tenant, 
mesne profits are recoverable in the very 
action itself of ejectment, upon proof of 
title by the landlord; but in all other 
cases of ejectment, a special action for 
mesne profits must be brought as above. 



MX8HB — continued. 
See Bull. &Leake, Precof Plead.pp. 421-2, 
n. (a). 



E, WBIT OF (ds medio), A writ 
in the nature of a writ of right, which lay 
when, upon subinfeudation, the mesne or 
middle lord suffered his under-tenant, or 
tenant pnravail, to be distrained upon by 
the lord paramount for the rent due to 
him by the mesne lord. 2 Inst 374. 

XEBSAOXB FBOM THE CBOWV. The 

mode of communicating between the Sove- 
reign and the Houses of Parliament. Such 
messages are brought either bv a member 
of the House, being a minister of the Crown, 
or by one of the royal household. In the 
Lords, when there is such a message, the 
bearer of it having intimated that he has a 
message under the royal sign manual, the 
Lord Chancellor proceeds first to read it, 
and then the clerk at the table reads it 
over again. In the Commons the member 
appears at the bar and informs the Speaker 
that he has a letter from Her Majesty. 
He then takes it to the table and presents 
it, upon which the Speaker reads it, the 
members the meanwhile remaining un- 
covered. These forms having been gone 
through, the House proceeds to deal with 
the message accordingly. May's Pari. Pr. 

1IE88EHQSB8. The messeneer of the 
Court of Chancery is an ofScer whose duty 
it is to attend on the great seal either in 
person or by deputy, and to be ready to 
execute all such orders as he shall receive 
^m time to time from the Lord Chan- 
cellor, Lord Keeper, or Lords Commis- 
sioners (Chan. Com. Rep. 138, cited in 
Smith's Ch. Pr. 57). There are certain 
persons also who are attached to the Court 
of Bankruptcy who are styled messengers, 
and whose duty consists, amongst other 
things, in seizing and taking possession of 
the bankrupt's estate during the proceed- 
ings in the bankruptcy. See 6. R. made 
in pursuance of the ^nkruptcy Act, 1869, 
as to Messengers' Depoeite; Yate Lee's 
Bankruptcy, pp. 898-900. 

KE88T7AOS. This word is now synony- 
mous with the word ** dwelling-house," but, 
as having once had a larger signification, 
it invariably precedes the word " dwelling- 
house " in a description of parcels. A grant 
of a messuage with the appurtenances will 
pass not only the dwelling-house but also 
all buildings adjoining or attached to it, 
together with the curtilage, garden, and 
orchard, and the close in whi(3i the house 
is built, and any pleasure grounds adjoin- 
ing and belonging to it. See 2 Bing. 
N. C. 618; Lee Termes de la Ley. 

XXTBOPOUS. Various statutes have 
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beon passed, mostly in the present reign, 
for the due management of the metropolis, 
for a smnmary of the effect of which Me 
the following respective titles, viz. ; — 

Mbtbopoutak BniLDnros; 

Metbopulitan Burials; 

Mbtbopolitan Gas; 

Metbopolitam Magistbates; 

Mbtbopoutan Polios; and 

Metropolitan Sbwsbs. 

XEIXOPOLITAK. The Archbishop of 
Canterbury is styled *' Primate of all 
Engliuid and the Metropolitan," because 
the province of Ganterburv contains within 
it the metropolis or chief city. The me- 
tropolitans were so called l>ecause they 
presided ovex the churches of the principal 
cities of the province. It was their duty 
to oidain the bishops of their province, to 
convoke provincial oouncihi, and exercise 
a general superintendence over the doc- 
trine and discipline of the bishops and 
dergy within the provinces. The province 
of York anciently claimed and had a 
metropolitan jurisdiction over all the 
bishops of Scotland until about the year 
1466, shortly after which time Pope Sixtus 
the Fourth created the Bishop of St. An- 
drew's Archbishop and Metropolitan of all 
Scothind. 1 Bum's Ecc. Law, by Philli- 
more, 194, 197. tit. "Bishops" ; Rog. Eco. 
Law, 105, 113. 

XEIXOPOLITAir BUILBIirGS. The 
Stat. 18 & 19 Vict. c. 122 (the Metro- 
politan Building Act, 1855), amended by 
the Act 23 & 24 Vict. c. 52, taken in con- 
junction with 7 & 8 Vict c. 84, ss. 54-63, 
regelates the construction and use of 
buildings in the metropolis and its neigh- 
bourhood. No contract for building in 
contravention of tiiese Acts can be enforced 
(SteoenB v. Oourley, 7 C. B. (N.S.) 99). It 
is in general necessary, before commencing 
buildings, to give notice thereof to the 
district surveyor, but in the case of building^ 
intended for Her Majesty's use or service, 
sudi notice is unnecessary {Beg, v. /ay, 
8 El. & Bl. 469) ; and the rules of con- 
struction contained in Schedule 1 of the 
Act of 18 & 19 Vict. o. 122, have no 
reference to public buildings, all which 
latter class of buildings are to be con- 
structed in such manner as may be ap- 
proved by the district surveyor, from whom 
there is an appeal to the Metropolitan 
Board of Works {Reg, v. Carruthere, 10 Jur. 
(N.S.) 767). The Building Acts generally 
provide that no structure shall, without the 
consent in writins; of the Metropolitan 
Board of Works, oe erected beyond the 
general line of building, thus securing a 
certain regularity of firontage to the street 
{Tear v. Freebody, 4 C. B. CN.S.) 228). 
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Before commencing alterations in adjoin- 
ing tenemetifs it is necessary to give three 
months' notice to the owner of the tene- 
ineiitd adjoining them. Cowen v. PhUlips, 
33 Beav. 18. 

KXTBOPOLITAir BUSIALS. The stat. 
10 & 11 Vict. c. 65, consolidates the pro- 
visions usually inserted in Acts for con- 
structing cemeteried ; and that and the sub- 
sequent Act, 15 & 16 Vict, c 85, and other 
amending Acts, express the law regarding 
the interment of the dead within and 
beyond the limits of the metropolis. The 
Stat. 20 ^ 21 Vict. c. 81. provides for the 
constitution of burial boards in parishes. 
A Cemetery Act usually provides that 
certain fees shall be paid by the cemetery 
company to the incumbent of the parish 
or other ecclesiastical district or division 
from which any body shall be removed 
for interment in the cemetery ( Vaughan V. 
South Metropolitan Cemetery Company, 1 
J. & H. 256); and the incumbent as a 
rule enjoys the like right under the ordi- 
nary Burial Acts. 

XXTBOPOLITAir GAS. The stat. 8 ft 
4 Will. 4. c. 90, contains general provisions 
for lighting the parishes in England and 
Wales with gas ; but its provu^ions are ex- 
cluded in districts where uie Public Health 
Acts are adopted (see title Hkalth, 
Public). The Gasworks Glauses Act, 
1847 (10 & 11 Vict. c. 15). consolidates 
the provisions usually contained in Acts 
authorizing the construction of gasworks. 
The metropolis is supplied with gas by 
various companies, under the provisions of 
the Metropolis Gas Act, 1860 (23 & 24 
Vict. c. 125). 

XEIXOPOLITAir 1EA0IBTRAIE8. The 

jurisdiction and duties of magistrates of 
the police courts established within the 
metropolitan police district are regulated 
by the stats. 2 & 3 Vict. o. 71, 3 & 4 
Vict. c. 84, and 11 & 12 Vict. cc. 42, 48. 
These magistrates are appointed by the 
Queen in virtue of the stat. 21 & 22 Vict. 
c. 73, s. 14, nrhenetipendiary ; but in addi- 
tion to such class of magistrates, there are 
also others entitled to act as magistrates 
within the metropolitan police district by 
virtue merely of oeing nominated on the 
commission of the peace for the county (see 
title JusnoBS of the Peaoe). The 1st sec- 
tion of the stat. 21 & 22 Vict o. 73, ex- 
tending the jurisdiction of a stipendiary 
magistrate, when sitting alone, does not 
extend to the metropolitan police magis- 
trates. 

XXTBOPOUTAir POUCX. The stats. 
10 Geo. 4, c. 44, 2 & 8 Viot c. 47, and 
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8 & 4 Vict. c. 84, regultite the police in and 
near the metropolU ; and by the stai 19 & 
20 Vict o. 2, one oommiflaioner of poliue 
for the metropoliB is to be henceforth ap- 
pointed ; but the Queen may appoint two 
aasistant commissioners. Under the stat. 
24 & 25 Vict. o. 51, s. 3, a penalty not ex- 
ceeding £5 may be imposed upon any 
person who assaults a constablt* of tlie 
metropolitan police force in the execution 
of his duty. 

METEOFOUTAK SEWERS. The stat. 
11 & 12 Vict. c. 112, consolidated the metro- 
politan commissions of sewers, which 
were continued for short intervals by sub- 
sequent Acts, until the year 1856, when 
by the sUt 18 & 19 Vict o. 120, all duties, 
powers, and authorities vested in the Me- 
tropolitan Commissioners of Bewers ceased 
to be 80 vested, and the Metropolitan 
Board of Works was substituted in the 
place of these commissianers, and all pro- 
perty, matters, and things vested in the 
Metropolitan Commissioners of Bewers, 
except such sewers as were vested in any 
vestry or district board outside the limits 
defined in the schedules of the Act, were 
vested in the Metropolitan Board of Works. 
The city of London is not affected by these 
Acts, but is regelated by its own Act, 
viz., 11 & 12 Vict. 0. 163 (City of London 
Bewers Act). 



These are in French Law 
the moveables of English Law. Things 
are meubles from either of two causes, — 
(1.) From their own nature, 0.^., tables, 
chairs ; or (2.) From the determination of 
the law, e.g,, obligations. 

MEUBLES XSVBLAire. These are in 
French Law the utensils and articles of 
ornament usual in a dwelling-house. 

MIDDLESEX, BILL OF: See title Bill 
or Middlesex. 

MILEAGE. A payment or charge of 
so much per mile is so termed. It is fre- 
quently used with reference to the charge 
made by sheriffs, when, for the purpose of 
executing writs, they have to travel any 
given number of miles. 

XniTABY OOUBTB : Se^ titles Coubt 
Mabtial and Coubt of Chivalbt. 

MILITIA : See title Abmy. 

MILLS ; See title Factorifs. 

MINES Ain) MIKEBALS. Prima facie 
the owner of tlie surface is eatitled to tlic 
surface itself, and all b(li)W it, ex jure 
naturnf ; and those who claim the property 
in the minerals below must do so by some 
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grant or cimveyance by him ; and in such 
latter case the rights of the grantee must 
depend on the terms of the grant ; although, 
primd facie, it will be presumed, if the 
uiinerald are to be enjoyed, that a power 
to get them was also granted as a necessary 
incident {Rowboth/im v. WHeon, 8 H. L. G. 
348). Where the claim to mines or mine- 
rals is rested upon' the Statute of Limi- 
tations, it is not enough to shew the 
absence for twenty years of enjoyment of 
the mines or minerals on the part of the 
plaintiff, but it is necessary further to 
shew the presence of emoyment on the 
part of the defendant. Botoe v. Grenfd, 
Kuss. & My. 896. 

As to what are mines and minerals, it 
has been said (Cleveland v. Meyriekj 37 
L. J. (Ch.) 124) that the definition depends 
on the mode of working and not upon the 
material obtained from the mine ; and so 
in that case slates obtained by mining as 
opposed to quarrying were held to be mines. 
But this definition is exceptional, and, 
perhaps, it is even exceptionable; for in 
MicUethwaUe v. Winier (6 Ex. 644), 
stones got bv quarrying were held to be 
minerals. Therefore, generally (unless we 
are to distinguish rotween mines and 
minerals), the materials, and not the niode 
of working, must be made the criterion ; 
or^ spei^ng perhaps more accurately, 
mines are materials obtained by mining, 
and minerals are the like materials ob- 
tained either by mining or by quarrying, 
such materials being so very numerous 
and various as to a£nit of description or 
enumeration only, and not of definition. 
In strictness, minee are the openings only, 
and not the material extracted from the 
earth through these openings. 

Where the surface of land belongs to 
one owner, and the mines and minerals 
belong to another owner, — Then 

(a.^ If nothing appears shewing their re- 
spective titles, or the measure of the respec- 
tive grants of Uie respective hereditaments 
to the two respective owners, the mine-owner 
cannot so mme the vertical strata as to 
destroy the surface above, or even so as to 
occasion a subsidence thereof, while that 
surface remains in its natural state (J7«m- 
fkHes V. Brogden^ 15 Q. B. 789) ; and after 
Duildings have stood on the snr&ce for 
twenty years, the right of natural support 
to the land and buildings thereon from the 
vertical strata and also from the adjacent 
ytniti ia acquired {Brovme v. RcbtnSy 4 H. 
i- N. lyr,)^ and 

(?'.) If the modti of the acqfiisition of 
the respective tilled, or even tJie respec- 
tive deeds of arrant of the rebi»ective 
several tenement^ are existing, then the 
words of the deeds are to be regarded; 
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and in consequence of such worda the 
right of natural support, as well from the 
y^ioal as from the adjacent strata, may 
be found to hiive been either abandoned or 
diminished ; but the Court fights against 
that conclusion. Compare Harrit y. Ryd- 
ing, 5 M. & W. 60 : William$ v. BagnaU, 
15 W. R. 273 ; and Smith v. Darby, L. R. 
7 Q. B. 720. 

XIHISTEBIAL POWERS. These powers, 
as the name indicates, are given for the 
good, not of the donee himself exclusively, 
or of the donee himself necessarily at all, 
but for the good of several persons, includ- 
ing or not including the donee also. They 
are so called because the donee of tbem ia 
as a minister or servant in his exercise of 
them. They are of various kinds. 

(1.) The ministerial powers of a tenant 
for life are the following, viz. : — 

(A.) A power of leasing. This power 
depends upon and is regulated by the Act, 
19 & 20 Vict, c 120, and the Act 21 & 22 
Vict. c. 77, csdled respectively the Leases and 
Bales of Settled Estates Act and the Act 
amending tiie same. Under these Acts it is 
lawful for a tenant for life who is so under a 
settlement dated after the 1st of November, 
1856, which does not expressly exclude the 
Act, to demise for any term not exceeding 
twenty-one years any part of the settled 
estates (except the principal mansion-house 
or the demesnes thereof), provided he ob- 
serves the following requisites, namely : — 
(a.) Lease only in possession ; 
(6.) Make the demise by deed; 
[c.) Reserve the best obtainable rent ; 
^d.) Take no premium or fore-gift ; 
[€,) Make the lessee impeachable for 

waste ; 
(/.) Insert a covenant for payment of 
rent, and other usual and proper 
covenants ; 
(g.) Insert a condition of re-entry for non- 
payment of rent for twenty-eight 
days, or for non-observance of the 
other covenants ; and 
(h,) Obtain the lessee to exedute a coun- 
terpart of the lease. 
The tenant tor life may exercise the power 
of leasing to the extent aforesaid without 
any application to the Court of Chancery. 

And in case the settlement is of a (iUtte 
prior to the Ist of November, 1856, or in 
case a longer term of demise than twenty- 
one years is desired to be granted, then 
upon application to the Court of Chancery 
for its banctiOD thereto, the tenant for life 
may (under certain conditionH, for which 
see the Acts) grant the foUowijig varieties 
of lease, namely : — 

(a.) An agricidtural lea-^e for tweuty- 
one yeara or under ; 
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(p.) An occupation lease for twt nty-one 

yeara or under ; 
(e.) A mining kaso for forty years or 

under ; 
(d.) A water lease or other easement 

lease for forty years or under ; 
(e.) A repairing lease for sixty years or 

under ; 
(/.) A building lease for ninety-nine 
years or under. 
And where it is possible to satisfy the Court 
that it is customary in the district and 
beneficial to the inheritance to grant longer 
leases than for the periods above men- 
tioned, the Court will sanction the tenant 
for life granting leases for longer periods 
than those above mentioned in all the 
above mentioned varieties of lease, except- 
ing only the agricultural lease or first 
variety. 

(B.) A power of borrowing money for the 
improvement of the estate, and charging 
the loan upon the inheritance. This power 
was necessitated by the somewhat rigorous 
rule of Courts of Equity which denied any 
remuneration to tenants for life for the ex- 
penses they might have incurred, even for 
permanent improvements, unless the im- 
provements were absolutely indispensable 
for the maintenance of the estate at its 
accustomed value (see Dent v. l)ent, 80 
Beav. 363); and now no prudent tenant 
for life should expend his own money on 
the estate, it being free to him to expend 
borrowed money for the purpose. Hia 
power of borrowing depends upon various 
Acts, that is to say — 
(a.) If, on the one hand, the money in- 
tended to be borrowed is to be 
expended in agriettUurcU improve- 
ments, then he may have it from 
Government under the Improve- 
ment of Land Act, 1864 (27 & 28 
Vict. c. 114), upon the terms of 
that Act ; and 
(&.) If, on the other hand, the money in- 
tended to be borrowed is to bo 
expended in the improvement of 
a retidenoe^ then he may have it 
from Government in like manner, 
although to a more limited extent, 
under the Limited Owners' Resi- 
dences Act, 1870 (33 & 34 Vict. 
c. 56), and the Act amending 
same (34 & 35 Vict. o. 84) upon 
the terms of those two Acts ; and 
(C.) A power of Helling the settled «HtatC8 
and conveying the same to the inirclia.>er 
for an estate in fee simple. This jHmer 
dt'pcndb on various Actn, principal! v. upon 
the Act 11 Geo. 4 & 1 Will. 4, c. 47, 
which authoriz<'8 a sale or moit^rag^ of the 
lands, when that is requisite tor the pay- 
ment of the debts of the testa tor, being the 
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settlor ; the prDvitfions, howeyer, of which 
Act have been largely superseded by the 
provisions of the Trustee Act, 1850 (IS & 14 
Vict c. 60). and of the Leases and Sales 
of Settled Estates Act, 1856 (19 k 20 Vict. 
o. 120). 

(2.) The ministerial powers of a tenant 
for life in right of his wife, and of a tenant 
by the curtesy or in dower, depend as to 
leasing on the Leases and Sales of Settled 
Estated Act, 1856, and are generally sub- 
ject to the same or the like provisions as are 
above stated regarding a tenant for life in 
his own right ; and 

(3.) The ministerial powers of a tenant 
in tail depend partly on the stat. 3 & 4 
Will. 4, c. 74 (as to leasing), and partly on 
the Leases and Sales of Settled Estates 
Act, 1856 ; but owing to the fiicility with 
which he may at the present day bar the 
entail and become absolute owner, the ques> 
tion of his ministerial powers is compara- 
tively insignificant. 

See aJ^ title Gonvbtanobs. 

XIHOBB.. A person who has not at- 
tained his majority is usually so termed, in 
the Irish Reports principally'; that is, an 
infant under the age of twenty-one years. 
See title Infanot. 

mBSEXEAHOB. A misdemeanor is 
an act committed, or omitted, in violation 
of a public law either forbidding or com- 
manaing it This general definition, how- 
ever, comprehends ooth crimes and misde- 
meanors, wliich, properly speaking, are 
mere synonymous terms, though in common 
usage the word *' crimes '' is made to denote 
such offences as are of a deeper and more 
atrocious dye, while smaller faults and 
omissions of less consequence are comprised 
under the milder term of misdemeanors 
only. In the English Law the word " mis- 
demeanor" is generally used in contra- 
distinction to felony, and misdemeanors 
comprehend all indictable offences which 
do not amount to felony — as libels, con- 
spiracies, attempts and solicitations to 
commit felonies, &o. 4 Ghltty's Bl. 5, and 
n. S. 

lOflXBICOBDIA. This word was com- 
monly used in our law to signify a discre- 
tionary mulct or amerciament imposed 
upon a person for an offence ; thus, when 
the plaintiff or defendant in an action was 
amerced the entry was always xdeo in mite- 
ricordid, and it wus so called because the 
fine was but small (and therefore merciful) 
in proportion to the offence ; and if a man 
was outrageously amerced in a Court not 
of record — as in a Court Baron, for in- 
stance — ^there was a writ called Moderate 
Mieericordidy to be directed to the lord or 



his bailiff, commanding them that they 
take moderate amerciaments in just pro- 
portion to the offence of the party to be 
amerced. When a fine was amerced on a 
whole county instead of an individual, it 
was tlien termed Miterieordia ChmmunU. 
F. N. B. 75 ; Les Terme$ de la Ley. 

inSFSASAirGS. Doing evil, trespaas- 
ing, &c. ; and he who does so is sometimes 
adled a misfeasor (Cowel). The term is 
used in contradistinction to a non^feaeanee, 
which means simply an abstention from 
doing altogether. An interesting i4>i>li- 
cation of this distinction is to be founa in 
the Six CarperUen Case (1 Sm. L. C. 132X 
where the mere refusal to pay for the 
wine (to. beer) which the men had drunk 
in a public-house was declared not suffi- 
cient to make them trespassers ab initio in 
coming upon the premises at all, as break- 
ing the pots or doing other wilful damages 
and mis/soMfiOM, it was stated, would have 
made them. 

UBJOIVDER. The joining of two or 
more persons together as the plaintifiEs or 
defendants in an action who ought not to 
be joined. Nonjoinder is the omitting to 
join one or more persons who ought to 
have been joined as the plaintiffs or de- 
fendants in an action. See also title Non- 
joindbb; and generally as to modes of 
remedying or taking advantage of mw- 
joinder or fum-Jot'nder, tee title Amehd- 

MXMT. 



The mistake in a name 
or the using one name for another. It is a 
general rule of law that a misnomer has 
no effect if the subject matter or person is 
certain or ascertainable notwithstanding 
the misnomer, ** Falsa demonttrcUio non 
nocet, si de corpore oonstat;*' and in its 
application to legacies, *^ Falsd dernott- 
siratione Ugatum non peremi" Just. Inst, 
ii. 20, 80 ; and "' Longe magis faisa ooMsa 
non nooei'* Just. Inst ii. 20, 30. 

HI8PLSADIVQ. Pleading incorrectly, 
or omitting anything in pleading, which \b 
essential to the support or defence of an 
action, as in the case of a plaintiff not 
merely stating his title in a defective 
manner, but setting forth a title which is 
essentially defective in itself; or, if to an 
action of debt the defendant pleaded not 
guilty instead of nil debet^ this was mis- 
pleading (Salk. 365). Also, in Ohancery 
suits, it is a mispleading in certain cases if 
the defendant do not allege the absence of 
notice, see title Nonos. 

XXBFSISIOK (from the French mSpris, 
neglect or contempt). Misprision is gene- 
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rally untlerstood to be all such high oflfenoes 
as are under the degrae uf capital but 
olnaely bordering thereon : and it la stiid 
that a misprision is contained in every 
treason and felony whatsoever. Misprisions 
are generally divided into two sorts, nega- 
tive and positive, the former consisting in 
the concealment of something which ought 
to be revealed, the latter in the commission 
of something which ought not to be done. 
Of the first, or negative kind, is what is 
calle<l misprision of treusun, which consists 
in the bure knowledge and concealment 
of treason, without any degreo of assent 
tliereto. Of this negative kind is also 
mJHprision of felony, which is the conceal- 
ment of a felony which a man knows but 
never assented to. The conoeslment of 
treasure trove, which belongs to the king 
or his grantees by royal prerogative, is also 
a species of negative misprision. Positive 
misprisions are generally denominated con- 
tempts or high misdemeanors; such, for 
example, are the mal-administration of 
such high ofiSoers as are in public trust and 
employment ; the embezzling of the public 
money ; contempts against the king's pre- 
rogative, his person, and government, or 
his title, &c. 1 Hawk. P. G. 60. 

XITTEB LE DBOH (topau or trawfer 
the right). This phrase is used in contia- 
dintinction to that of miUer Vettaie, and 
both are employed to point out the mode in 
which releases of land operata A release 
mip^ht be a conveyance of a right to a person 
in posisession. Thus, where a person wns 
diaseised or put out of posbcssion of lands, 
although the disseisor thereby acquired the 
possession, still the right of possession and 
properly remained in the disseisee ; but if 
the disseisee agreed to transfer his right 
to the disseisor, the proper mode of carry- 
ing such an agreement into execution was 
by a release, tiie disseisor already hav- 
ing the pjssossion ; and as in such cases 
nothing but the bare right passed, the re- 
lease was said to enure by way of miller le 
droits i.e., transferring the righ t. A release 
was said to enure by way of mitter VegtcUe, 
t.0., of passing the estate, e.g., when two or 
more persons become seised of the same 
estate oy a joint title, either by contract or 
descent, as joint tenants or co-parceners, and 
one of them releases his right to tlie other, 
such release is said to enure bv way of 
mitter Vesiate^ t'.«., transferring the estate. 
4 Cru. Dig. 84, 85. 

And see title Goin-EYANCES, sub-title 
Meleaae. 

lOTTEB L'ESTATE: See title Mitteb 

LE DbOIT. 

XiXtlinrS. A writ by which records 



KJTnXUB— continued, 
are transferred from one Court to another, 
sometimes immediately, asuutof the King's 
Bench into the Exchequer ; and sometimes 
by a certiorari into Chancery, and from 
thence by a miUimus into another Court. 
This word is also used to signify a precept 
that is directed by a justice of the peace to a 
gaoler for the receiving and safe keeping of 
a felon or other offender committed by the 
said justice to the gaoL Le$ Termes de la 
Ley» 



ACmOKB are such as partake 
of the twofold nature of real and personal 
actions, having fur their object the demand 
and restitution of real property, and also 
personal damages for a wrong sustained. 

MODUS DEOIMAnDI (Oie manner of 
Hiking^ or paying tithes). A discharge 
from the payment of tithes, by custom or 
prescription, is said to be either de modt) 
decimandi(i.e.^ in the manner of tithing or 
paying titlies),or de non dedmando (t.e., in 
paymg no tithes). A modus decimandi, 
commonly called by the simple name of 
modus only, is where there is oy custom a 
particular manner of tithing allowed, dif- 
ferent from the general manner of tidiing 
tithes in kind; and this is sometimes 
effected by a pecuniary compensation, us 
twopence an acre for the tithe of land; 
sometimes it is a compensation partly in 
work and labour, as that the parson shall 
have only the twelfth cock of hay, and not 
the tenth, in consideration of the owner's 
making it for him, and the like ; in short, 
any means whereby the general Liw of 
tithing is altered, and a new methoil of 
taking tithes is introduced, is called a 
modus decimandij or Qpecial manner of 
tithing. A discharge from the payment 
of tithes by a custom or prescription, de 
non dedmando^ arises either from some 
personal privileges which the party enjoys 
who is so discharged, or by a real composi- 
tion made in lieu of payment of tithes, or 
from some othcT like circumstance. Thu><, 
the king, by his prerogative, is discharged 
from all tithes; so a vicar is discharged 
from paying tithes to the rector, and the 
rector to the vicar. A real composition is 
made by an agreement between the owner 
of lands and the parson or vicar, with the 
consent of the ordinary and the patron, 
that such lands shall for the future be dis- 
charged from payment of tithes in conside- 
ration of some land or other real recompense 
being given to the parson in lieu and satis- 
faction thereof. 2 last. 490 ; 14 M. & W. 
393. 

See also title Tithes. 

MOIETT (from the Frenoli, motYta, halO- 
The half or pait of anything. Thus, 

R 
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joint tenants are sometimes said to bold bj 
moieties (Cowel). 'J'he shares of two joint 
tenants are of necessity moieties ; but the 
shares of two tenants in common entitled 
equally, would also be moieties. An inac> 
curate use of the word ^ moiety " is that in 
which it sif^iifies merely part^ Aara, or pro- 
portion^ whether equal or unequal. 

MOLLITEB KAXVS DCPOSUIT (he laid 
hands on him gentiy). When a person is 
sued for nn assault, he may set forth the 
whole case, and plead that he laid hands 
on him gently, moUiter manu$ imposuit. 
From these words having been so used in 
pleas, several justifications in actions of 
trcspitss for assault ere called by this 
phrase (1 Sid. 301). The degree of gentle- 
ness [or of roughness] necessarily varies 
with Uie degree of the resistance. 

MOKST-BILIiS. Originally, the Lords 
and Commons in Parliament voted separate 
supplies, the last of such votes of which 
there is any trace having been in 18 Edw. S. 
For a brief period subsequently to that 
date, the Lords and Commons appear to 
have voted joint supplies; but from the 
reign of Richard II. probably; and from 
that of Henry IV. certainly, the practice 
was for the Commons singly to vote the 
supplies, and for the Lords merely to 
assent thereto. See Bolls 9 Hen. 4, where 
mention is made of the Commons having 
remonstrated to the King on account of the 
Lords interfering in the matter of the 
grant of supplies, and the King is repre- 
sented to have thereupon conceded that 
the Commons should for the future deter- 
mine all such grants without interference 
from the Lords. This practice appears to 
have been all the more rea.sonnble in those 
early reigns, because the supplies fell prin- 
cipally upon the Commons, and in the 
case of the tenths and fifteenths of goods 
fell exclusively upon them, unless in the 
exceptional instance in which the Lords 
were expressly subjected to the tax. 

Originally, monev-bills were not in 
general entered in the statute book, being 
only so entered when (as was, however, the 
frequent practice) some relief of grievances 
was so interwoven with them as to render 
their entry unavoidable. This was the 
case, for example, with the money-bill 14: 
IMw. 3. Stat. 1, c. 21. It is not till the 
reign of Henry VII. that money-bills, 
being purely such, appear in the statute 
b'lok, and even then they appear occasion- 
ally only ; however, by Uie reign of Henry 
VHI. they are entered regularly. 

In their first mode of entry in the statute- 
book, money-bills are expressed to he 
enacted by the authority of Parliament ; 



MOmSY-VnJA— continued. 
but by the reign of Charles I. the Com- 
m(m8 began the practice of omitting the 
names of the Lords in the preamble and of 
retaining it only in the enacting part ; and 
this is the present practice (see, e.^., 36 & 
37 Vict. c. 3). 

About 1661, the Commons began for the 
first time to object to the Lonls making 
any aXteratione in money-bills, the imme- 
dinte occasion of their objection being 
certain alterations made by the Lords in a 
bill of that year, introduced by the Com- 
mons for providing for the paving of the 
streets of Westminster. Again, in 1671, 
the Commons having introduced a bill 
imposing a tax on sugar, and the liords 
having proposed some modifications in it, 
the Commons remonstrated, and a confer- 
ence ensued between the two Houses, and 
in this conference the Commons laid claim 
to an exclusive privilege in the matter of 
money-bills. The conference ended in 
nothing definitive, but the exdnsive right 
which was then claimed has since been 
acquiesced in, although it has neTer been 
expressly acknowledged by ihe Lords. A 
like exclusive privilege, which was claimed 
shoiiljr after 1688, in the matter of bills 
imposing pecuniary penalties, was similarly 
acquiesced in, not acknowledged. 

MOHET COUNTS. These are simpte 
forms of pleading in actions of assumpsii, 
snd were provided by the C. L. P. Act, 
1852, Sch. B. They are goods soUl, work 
done and materials provided, money lent, 
money paid, money received, and such like 
otlier counts, which are also sometimes 
called the common inddnt/itus count. 
See titles Assumpsit; and Ikde- 
BiTATus Assumpsit. 

UONITION. An order, or admonitory 
epistle, issuing from a spiritual Court, ami 
addressed to some person or persons of- 
fending against the laws ecclesiastical, 
advising or monishing them to act in 
obedience to those laws. When s party 
has been duly served with a monition, he 
is technically said to have ht^en ** mon- 
ished." See Rog. Eco. Law ; Burn's Ecc. 
Law, tit. *• Monition." 

MONK. The profession of a religious 
perbon of this character made him dead in 
law, or civilly dead ($ee titles Civil Death, 
Clergyman); but since the Reformation, 
the monkish profession is not recogni;»ed 
by law in England ; and amounting, tliere- 
fore, to no religious profession at all, it no 
lon<?er renders the monk civilly dead. In 
re Metcalfe, 33 L. J. (Ch.) 308. 

MOirOPOLT is the sole right of selling 
a particular article of manufacture. The 
power to grant such a right was in early 
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times claimed as a prerogative of the 
Grown. Its exercise was in many cases 
most beneficial, as ingenious foreign work- 
men were from time to time (uawn to 
England by the expectation of substantial 
commercial advantages being secured to 
them by royal letters patent (being, in 
fact, these grants of monopoly) ; and enter- 
prising Englishmen were also induced by 
the like expectation to travel abroad and 
acquire a practical knowledge of trades and 
arts. But the Grown experiencing in those 
days the evils of no regular taxation — the- 
dtnef of which was a perpetually-recurring 
want of money to conduct the af&irs of 
Government — the prerogative was exposed 
tu, and its exercise soon became afli^ted 
with, many abuses, principally in this re* 
spect, — ^that the monopoly was sold at a 
ruinous price, usually to the highest bidder, 
whether or not he was the true and first 
inventor of the process of manufacture, and 
latterly without any regard at all to his 
capacity or ability as an inventor or manu- 
facturer, and frequently indeed to courtiers, 
who made it a means of gain exclusively, and 
did not assist the national industry at all. 
The evils arising from this abuse of the pre- 
rogative were b^ome so great by the Litter 
end of the reign of Elizabetli, that the Courts 
of Common Law, in the Ckue of Monopolies 
iDarcy v. Alien, 11 Rep. 84), 44 Eliz., 
adjudged monopolies to be illegal; and 
parliament took up the matter as early as 
1601, and, in the next reign, succeeded in 
regulating tlie abuse by enacting the 
Patent Act (21 Jac 1, c. 3), which is the 
basis of the Patent Law at the present day. 
Ste title Patents. 

MOHSTEB. One who has not the shape 
of a human being, and, although bom in 
lawful wedlock, cannot be heir to any land. 
But mere deformity of person does not make 
any one a monster. 

MOHSTRAHB DE DROIT (shetctng of 
right). One of the Common Law methods 
of obtaining p02fiM'.ssion or restitution from 
the Crown, of either real or personal pro- 
perty, is by monsirans de droit, manifesta- 
tion or plea of right, which may now bo pre- 
fi;rred or pmsecute<I either in the Chnncery 
or in any of the Common I^w Courts, al- 
though originally in the Chancery and Ex- 
chequer only (see Petitions of Right Act, 
1860, 23 & 24 Vict. c. 84). A mondrana de 
droit lies when the right of the x)&rty. as well 
as the right of the Crown, appears upon 
r-3eord, which is putting in a claim of right, 
grounded on facts already acknowledged 
and established, and praying the judgment 
ot the Court whether, upon those facts, tlio 
king or the subject has the right. Skin. 
6ud ; Duy*8 Common Law Pro. 502. 



MOUTH, in law, is a lunar month, or 
twenty-eiglit days, unless otherwise ex- 
pressed. Hence a lease for twelve months 
is for forty-eight weeks only ; but if it be 
for *' a twelvemonth/' it is good for the 
whole year. In a contract, if the parties ob- 
viously intended that a month should be a 
calendar month, the law will give effect to 
that intention. If money be Tent for nine 
months, it must be understood calendar 
months (Str. 446) ; similarly in the case of 
bills of exchange and promissory notes. 
In legal proceedings, as in time to plead, a 
month is four weeks (3 Burr. 1455), but is 
to denote in future a calendar month, see 
Order u., r. 1, Proposed Rules under Ju- 
dicature Act, 1873. But where a statute 
speaks of a year, it shall be computed by 
the whole twelve months (2 Gro. 167) ; and 
so generally in all statutes. 

MOBT CIVILE, in French Law denoted 
dvil death, as upon conviction for felony. 
It was nominally abolished by a law of the 
31st of May, 1854, but something very 
similar to it, in effect at least, still remains. 
Thus, the property of the condemned pos- 
sessed by him at the date of his conviction 
goes and belongs to his successors {heritiers), 
as in case of an intestacy ; and his future 
ac(|uired property goes to the State by right 
of its prerogative (par droit de de»herenee\ 
but the State may, as a matter of grace, 
make it over in whole or in part to the 
widow and children. 

MOBi! D'AKCESTOB. An assize of 
mort d^awettor was a writ which lay for a 
person wIioac ancestor died seized ot lands, 
&c., that he had in fee simple, and after 
his death a stranger abated ; and this writ 
directed the sheriff to summon a jury or 
assize, who should view the laud in question, 
and recognise whetiier such ancestor were 
seised thereof on the day of his death, 
and whether the demandant were the next 
htir. 

M0BT6A0E {mortgagiumj from mort, 
death, and gage, pledge). A mortgage 
may be described to be a conveyance of 
lands by a dt^btor to his creditor, as a 
pledge or security for the repayment of a 
sum of money borrowwl. The debtor who 
BO makes a conveyancti of his lands, or so 
puts them in pledge, is tenned the mort- 
gagor, and the creditor to whom the lands 
art^ BO conveveil as a security for the money 
lent, is termed the mortgagee. The 
mortgagee with respect to the tenure 
which he accjuires in the lands so con- 
veyed to him, is also termed a tenant in 
mortgage. 

Mortgages of freehold lands are of two 
sorts : eitiier the lands arc conveyed to 
the mortgagee and his heirs in fee simple, 

It 2 
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with a proviso that if the mortgagor pays 
the money borrowed on a certain day, the 
mortgagee will reconvey the lands ; or 
else the lands are conveyed to the mort- 
gngee, his executors, administrators, and 
assigns for a long term of years, with a 
proviso that if the money borrowed is 
repaid on a certain day, the term shall 
cease and become void. There is also 
another kind of mortgage, where the pro- 
viso for redemption does not oblige the 
mortgagor to pav the money on a parti- 
cular day, but allows liim to do it at any 
indefinite time ; and this is called a Welsh 
mortgnge. 2 Grnise, 81 ; 2 Bl. 152. 

Mortgagej of leasehold lands are like- 
wise of two sorts, being either (1) by as- 
signment, in which case the mortgagee 
coming into legal privity with the lessor 
becomes liable to the latter on the rents 
and covenants; or (2) by underlease, in 
which case the mortgagee by reason simply 
of the absence of that privity with the 
lessor does not become liable to the latter 
on the rents and covenants. In either 
case, there is the usual proviso for the re- 
assignment or surrender of the premises 
upon repayment of the principal money 
lent and interest and oonts. 

Mortgages of copyhold lands, where they 
constitute the principal or entire security, 
are usually made by surrender without ad- 
mittance, subject to a proviso making void 
the surrender upon repayment of the prin- 
cipal, interest, and costs ; but where they 
are only a subordinate part of the security, 
the mortgagee is frequently satisfied with a 
covenant to surrender which he lakes from 
the mortgagor, subject to the usual proviso 
that the covenant shall be discharged and 
become void upon repayment of the mort- 
gage debt and interest and costs. 

A mortgagee may realise the mortgage 
debt in various ways, — (1.) By Foreclosure, 
which he effectuates by means of a suit in 
Equity ; (2.) By Sale, which he carries out 
either by exercising his power of sale (if 
any) contained In the mortgage deed, in 
which case he must carefully conform to 
the terms of the power, or by exercising 
the statutory power of sale, which is to be 
taken (in the absence of an express one) to 
be implied in every mortgage deed (23 & 
24 Yict. c. 145), in which case he must 
carefully comply with the words of the 
enabling statute. The mort^^agor's remedy 
against Ids mortgagee is, — ^By Bedemption, 
which in the ordinary case he exercises by 
simply paying back the borrowed money, 
and in all cases of peculiarity or of un- 
Hottled acfounts by means of a suit in 
Kquity. Where an estate is mortgaged for 
BuccoiMive debts to successive mortgagees, 
if any mesne mortgagee wishes to realise 



XOXT0AOE— <»R^2ntted. 
his mortgage debt he files a bill in Equity 
offering to redeem the prior mortgagees, and 
praying to foreclose those that are poeterior 
to himself, according to the rule of practice, 
— " Redeem up, fortfclose down." 

See also titles Notice ; Tackiko, &c.^ 

MOBTKAIH ACTS. These AcU bad 
for their object the prevention of lands 
getting into the possession or control of 
religious corporations, or, as tlie name in- 
dicates, in mortud manu. After numeroas 
prior Acts dating from the reign of Ed- 
ward I., it was enacted by the stat. 9 
Geo. 2, o. 30 (called the Mortmain Act par 
exoeUence\ that no lands should be given 
to charities unless the following seven 
requisites should be observed, viz. : — 
(1.) A deed should be used ; 
(2.) The deed should be atttsted by two 

or more witnesses ; 
(3.) The deed should be indented ; 
(4.) The deed should be deliveit?d at 
least twelve calendar months 
before tiie death of the grantor ; 
(5.) The deed should be inroiled in tlie 
Court of Chancery within six 
months from its executioiy 
(6.) The grant should take cfiect in pos- 
session immediatelv from the 
execution of the deed ; and 
(7.) The grant should be irrevocable 
and without any equivalent what^ 
soever in favour of the grantor. 
These seven requisites have, iu more 
recent years, been some of them removed 
altogether, and others of them relaxed. 
Thus,— 

(1.) A deed, although that is in general 
still required, yet it is optional with the 
donor in mortmain, either to use a deed or 
a vrill in the following cases : — 
(a.) In the case of a gift of land for a 
public park, not exceeding twenty 
acres for any one such park ; 
(&.) In the case of a gift of land for an 
elementary school, not exceeding 
one acre for any one such school ; 
(c.) In the case of a gift of land for a 
public museum, not exceeding 
two acres for any one such 
museum. 
See 34 Vict. c. 13, the Public Parks, 
Schools, and Museums Act, 1871. 

(2.) The attestation of the deed by two 
or more witnesses, although that is in 
general still required, yet the attestation 
of one witness suffices in the following 
cases : — 
(tt.) In the case of Ti gift of land as a 
site for a poor school, or for a 
church, chapcl,'or meeting-house, 
or for the i-esidence of the minis- 
ter, master, or mistress thereof 
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(4 & 5 Vict. c. 38, 8. 10, and 36 & 
37 Vict. c. 49) ; the gift in any 
one caae not exceeding one acre 
of land; and 
(&.) (Judging at least from the statutory 
form of the conveyance, see. a. 13 
of the Act.) In the case of the 
gift of land not exceeding one acre 
in any one case in &your of any 
of the following objects ; — 
Institutions for the promotion of 
science, or of literature, or of 
the fine arts ; 
Institutions for the instruction of 
adults, or the diffusion of use- 
ful knowledge ; 
Foundation and maintenance of li- 
braries and reading-rooms ; 
Public museums ; 
Picture-galleries ; 
Natural history collections ; 
Mechanical and philosophical inven- 
tions, instruments, and designs. 
See the Literary and Scientific lustitu- 
Uons Act, 1854 (17 & 18 Vict. c. 112). 

(3.) The necessity to indent the deed of 
gift was altogether abolished by the Act 
24 Vict. c. y. 

(4.) The necessity that the deed should 
be delivered twelve calendar months before 
tlie death of the donor remains as a gene- 
ral rule, but has been abolished in the 
following eases : — 

(a.) In the case of a gift of land as a 
site for a poor school, church, 
chapel, or meeting-house, or for 
the residence of the minister, 
master, or mistress thereof (7 & 8 
Vict. c. 37, 8. 3. and 36 & B7 Vict. 
o. 49) ; the gift in any one case not 
exceeding one acre of land ; 
(6.) In the case of the gift of land not 
exceeding one acre in any one 
case in favour of any of the fol- 
lowing objects : — 
Institutions for the promotion of 
jscience, or of literature, or of 
the fine arts ; 
Institutions for the instruction of 
adults, or the diffubion of useful 
knowledge ; 
Foundution and maintenance of li- 
braries and reading-rooms; 
Public museums ; 
Picture-galleries ; 
Natural history collections ; 
Mechanical and philosophical in- 
ventions, instruments and de- 
signs. 
See the Literary and Scientific Institn- 
tiuns Act, 1854, supra; and 

(c.) In the case of a gift of land for the 
recreation of adults, or for tho 
playground of children, 



MOBTlCAIir ACTS— «ot(<iniiee7. 
See the Recreation Grounds Act, 1859 
(22 Vict. 0. 27). 

On the other hand, where under the 
Public Parks, Schools, and Museums Act, 
1871 (34 Vict. c. 13), the gift of lands is 
made either by deed or by irtTI, the neces- 
sity for execution of the deed twelve 
calendar months before the death of the 
grantor is retained, and the like necessity 
IS enacted in the case of such gilt being 
made by wiU (s. 5). 

(5.) The requisite of Inrolment in the 
Court of Chancery within six months from 
the execution of the deed is in general 
preserved, but it has been removed in the 
following case, viz. ; — 
In the case of a gift of lands for tho 
recreation of adults, or for tho 
playgrounds Of children. 
See the Recreation Grounds Act, 1859, 
9wpra, 

On the other hand, where under the 
Public Parks, Schools, and Museums Act, 
1871 (jsapra), the gift of lands is made 
either by deed or will, the inrolment 
thereof must be made within six calendar 
months after the time the same comes into 
operation, such inrolment being, however, 
made in the books of tho Charity Commis- 
sioners. See title Chabitt Commissioners. 
(6.) The requisite, that the grant should 
take effect in possession immediately from 
the execution of the deed, has been slightly 
relaxed by the stat 26 & 27 Vict c. 106, 
which has enacted that if such gift take 
effect within one year from the date of the 
instrument it shall be deemed to take 
effect in possetision immediately ; and 

(7.) The irrevocability of the pft re- 
mains as a general rule, but under the 
recent statutes mentioned above, it is a 
general rule that where any of the lands 
given for the popular uses specified above, 
oease to be employed for such uses, they 
shall revert to the donor, or his representa- 
tives, at the time they so cease to be used ; 
also, the requisite excludint^ reservations 
in favour of tho donor remains as a gene- 
ral rule, but has been exploded in the 
following cases : — 
(a.) In all cases of the reservation of a 
peppercorn or nominal rent only 
(24 Vict. o. 9) ; 
(&.) In all cases of the reservation of any 
mines or minerals or any ease- 
ment (24 Vict. o. 9) ; 
(c.) In all cases of any covenants or con- 
ditions as to erections or repairs, 
&c. (24 Vict. 0,9); 
(d.) In all cases of the apparent gift 
being in fact a purchase, and tho 
consideration money therefore is 
reserved, partly or wholly, in the 
fonn of a rent-charge in lieu of a 
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fcroBB Bum (24 Vict. c. 9, and 27 
Vict. o. 13) ; and 
(e.) In all oases of the gift of land, either 
for the recreation of adults, or for 
the playgrounds of children. 
Bee the Recreation Grounds Act, 1859, 
supra. 

And, in general, there is a provision in 
all the statutes of Victoria respecting gifts 
for poor schools, churches, and such like, 
that the land shall revert to the grantor if 
it cease to be used for the purpose for 
which the same was originally granted. 

MOBTITABT. A roortnary is that beast 
or other moveable chattel which, upon the 
death of the owner thereof, by the custom 
of some places, becomes due to the parson, 
vicar, or rector of the parinh in which the 
person so dying resided, in lieu or satisfac- 
tion of tithes or other ecclesiastical offerings 
which such party may have forgotten or 
have neglected to pay while alive. 21 H. 
8, 0. 6 : Le9 Termes de la Ley, 

MOnOlT. An application to the Court 
by the plaintiff or defendant in an action, 
or by the counsel for either, in order to 
obtain some rule or order of Court which 
may become necessary in the course of the 
proceedings ; and the act of making such 
an application is termed moving the Court. 
The word also signifies instance, desire, 
will, &c. Thus a person is said to do a 
thing of hia own motion, i.e., voluntarily, 
without being required to do it. 

See also the next following titles. 

MOnOK OV COUIISE. Is a motion 
which is granted as a matter of course, 
and which, therefore, is not usually made 
in open Court, but is granted by the master 
or officer of tlie Court when the paper con- 
taining the direction to move is laid before 
hiiii, with a barrister's signature attached. 
Almost everything that may be done on 
motion of course can also be done, and is 
ordinarily done, by petition of course at 
the BoUs. See that title; and 2 Dan. Ch. 
Pr. Appendix. 

MOTIOKS DT PABIIAMEHT. Making 
a motion in either House of Parliament is 
simply the act of submitting a proposition. 
In the House of Commons a member de- 
sirous of making a motion is desirtMl to 
fdve previous notice thereof, and having 
done so, it is entered in terms upon the 
notice paper or order book. In the Lords 
this notice is not required by the rides of 
the House, but, for the sake of general 
convenience, the same practice ordinarily 
prevails. In the House of Commons there 
are certain fixed days appointed for motions 
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of which notice has previously been given, 
as contradistinguished from ** orders of the 
day," which latter are questions which the 
House has already agreed to consider, or 
has partly considered and adjourned for 
further consideration or debate. On an 
"order" day the orders have precedence 
of motions, and on a ** motion " day the 
motions have precedence of orders; but 
in either case if the one can be diapoMMl 
of in time, the House will proceed to the 
other. 

IIOVXABLES. Moveable and immove- 
able is one of the commonest, because the 
most apparent and natural, of the modem 
divisions of things, as the subjects of pro- 
perty. It is not coincident, however, with 
the historical divisions which have obtained 
most extensively in ancient or in modern 
times, not agreeing with the Roman Law 
division into Bett Mancipi and Bes Nee 
Mancipi (agriculturtil and non-agricnl- 
tural) on the one hand, nor with the Eng- 
lish Law division into lands and chattels, 
or real and personal property, on the other. 
For example, a leasehold house is an 
immoveable, and yet is personal property ; 
and a dignity or title of honour is a move- 
able and yet is real property. Neverthe- 
less, just as the division into Res Mancipi 
and Rea Nee Mancipi gradually gave way 
before the industrial development of 
Roman greatness, so also the division into 
real and personal property is more and 
more giving way oefore the advancing 
diversities of English wealth. For ex- 
ample, a leasehold house is now for many 
purposes looked upon as land, and is even 
declared to be such in the interpretution 
clause of most modem statutes. But the 
division into moveable and immoveable, 
finding its basis in nature, promises to bo 
permanent ; and it may grow to be as fer- 
tile in consequences as the older divisions 
have been. 

HUNIGIFAL COBFOSATIOH : See tiUe 

COBPOBATION. 

MmnMEHTB. Deeds, evidences, and 
writings in general, whether belonging to 
public bodies or private individuals, are 
called muniments: and in cathedral and 
collegiate churches, and generally in all 
offices, there is a strong room or compart- 
ment provided for the keeping of the muni- 
ments relating to their property, &c., which 
is thence termed a muniment house or strong 
room. Le0 Termes de la Ley ; 3 Inst. 170. 

MTTBDEE. The act of a person of 
sound memory, and of discretion, unlaw- 
fully killing any pcrbon under the king s 
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peace, with malice aforethought, either 
express or implied. Express malice is 
signified by one person killing another 
with a deliberate mind and formed design ; 
and which formed design is evidenced by 
external circumstances discovering that 
inward intention; as by lying in wait, 
antecedent menaces, former grudges, nnd 
concerted schemes to do Lim some bodily 
harm. Implied malice is signified by one 
person's voluntarily killing another without 
any provocation ; tor when such deliberate 
acts are committed, the law implies or 
presumes malice to have urged the party 
to the commission of them, altiiough no par- 
ticular enmity can be proved (3 Inst 4 ; 
1 Hale, 455). And in case a person tres- 
passing in pursuit of game fires at a bird, 
and, without any intention at all of doing 
so, hits and kills a man, that is murder, 
inasmuch as the act of poaching is felonious, 
and the felony therein couples itself to the 
death, and supplies the intention which 
was kicking. M. v. Crispe, 1 B. & Aid. 
282. 

See also title Maliob. 

XUTE. A prisoner is said to stand 
mute when, being arraigned for treason 
or felony, he either makes no answer at 
all. or answers foreign to the purpose, or 
with such matter as is not allowable, and 
will not answer otherwise ; or upon having 
pleaded not guilty, refuses to put himsefi 
upon the country. 



N. 



mrmnr act. An Act of Parliament 
to punish mutiny and desertion, and for 
the better regulation of the army, and 
their quarters. The Mutiny Act, pro- 
perly so called, relates to the army 
only ; the Marine Mutiny Act relates to 
the navy. Each Act is passed annually, 
the jealousy of the constitution for the 
individual's liberties being such as not to 
tolerate tliat such Acts, or the jurisdictions 
which they establish, should become per- 
petual or permanent. This necesbity for 
their annual re-enactment secures the 
annual re-assembling of Parliament. 

XnTTTAL GBEDIT : See title Sxt-Off. 

XUnrAL FSOIOSES. In a declaration 
in special assumpsit the plaintiff usually 
alleges that, in consideration that he, at 
the request of the defendant, had then 
promised the defendant to observe, perform, 
and fulfil all things in the agreement on 
his, the plaintiflTs, part, the defendant pro- 
mised the plaintiff that he would perform 
and fulfil all things in the said agreement 
on his, the defendant's, part to be observed 
and performed, which is thence termed the 
allegation or statement of mutual promibca. 



HAHnSSEMENT. In French Law is 
the contract of pledge ; if of a move-able, 
it is called gage^ and if of an immoveable 
it is called atUichrese, 

HATIVO HABEHBO. A writ wliicli 
lay for a lord when his villein had run 
away from him; it was directed to tho 
sheriff, and commanded him to appreltend 
the villein, and to restore him together 
with his goods to the lord. But if a villein 
had tarried in a town or ancient demesne 
lands for the period of a year and a dav 
without having been claimed by his lord, 
then the lord could not seize hira in either 
of such places (Le« Termes de la Ley), It 
was a writ of right raising the title of the 
lord, upon whom therefore fbe onus pro- 
bandi was laid ; and such a provision was 
also in favour of liberty, the proof of 
villenage, or neifty, going back as far as 
1 Bic. I. 

See also title Yillenaob. 

KATUBAL-BOBH SUBJECTS. Tlioso 
who are bom within the dominions, or 
rather within the allegiance, of tho King of 
England. 

See also title Allegiance. 

HATUBALIZATIOK. Tho making a 
foreigner a lawful subject of the State, or, 
as it is sometimes termed, the king's 
natural subject. Formerly, an Act of 
Parliament was required in each particu- 
lar case to naturalise an alien ; the king 
by his letters patent might denizenise but 
not naturalise. However, by the 7 & 8 
Vict. c. 66, which was a Geneml Act, it was 
enacted that aliens of friendly states might 
become naturaiitjed Briti^th subjects upon 
complying with the requisites of the Act. 
And now, by the Naturalization Act, 1870 
(33 & 34 Vict 0. 14), further faclHties of 
naturalization are afforded, and the impor- 
tant privilege of expatriation is conferred ; 
also, the evil or inconvenience of a ** double 
allegiance " is remedied. 

See also title Alleola.noe. 

HAVIOATIOK. The right of the public 
to navigate a public river is paramount to 
any right of property in the Grown, which 
never had the power, e.g., to grant a weir 
in obstruction of the navigation ( Williams 
V. WiUoox, 3 N. & P. 608). As to what is 
evidence of a public river, the flux and 
reflux of the tides is prima facie evidence 
of its being so; but the evidence is nut 
conclusive, because a public right of navi- 
gation in such a river may have been ex- 
tinguished either (a.) By legul means; 
«.(/., an Act of Parliament, a writ of ad 
quod damnum {see that .title), or an order 
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of commissioners of rivers; or (6.) By 
natural causes — e.g., a retreat of the sea or 
a dop^tsit of silt aud mud {Rex v. Montague, 
6 D. & R. 616). A navigable river is a 
publio highway for vessels at all times and 
states of the tide {Colchest^ (Mayor) v. 
Brooke, 7 Q. B. 389) ; and an obstniction to 
the navigation may be the subject cither 
of an action or of an indictment, according 
to the circumstances. Similarly, the public 
have a right of user of a canal, which is 
an artificial navigable river, e.g., with 
boats propelled by steam power, if they do 
no injury to the canal beyond what would 
'be occasioned by traction by horses. Com 
V. Midland By, Co.y 5 Jur. (N. S.) 1017. 

HAYT : See tiUe Abut. 

HE EXEAT BEGKO (that he leave not the 
kingdom). A writ which issues to restrain 
a person from leaving the kingdom. This 
writ is frequently resorted to in Equity 
when one party has an equitable demand 
against anotlier, and that other is about 
to leave the kingdom ; and it is only in 
cnsefl where the intention of the party to 
leave can be shewn that the writ is granted. 
F. N. B. ; Gray's Ch. Pr. 16. 

NEGATIVE FBEOKANT. In pleading 
signifies the statement of a negative pro- 
position in such a form as may imply or 
carry with it the admissiou of an affirma- 
tive. Thus, in an action of trespass for 
entering the plaintiff's house, the defendant 

{)lcaded that the plaintiff's daughter gave 
lim licence to do so, and that he entered 
by that licence; to which the plaintiff 
replied, that he did not enter by her 
licence. Tiiis replication was held to be 
a negative pregnant, inasmuch as it might 
imply or carry with it the admission that a 
licence was given, although the defendant 
did not enter by that licence; and the 
proposition would therefore, in the lan- 
guage of pleading, be said to be pregnant 
with that admission ; viz., that a licenoo 
was given. A negative pregnant is one 
of those faults in pleading which fall 
within the rule that pleadings must not be 
ambiguous or doubtful in meaning. In 
the above instance the plaintiff should 
have denied either the entry by itself, or 
the licence by itself; for the effect of 
denying both together was to leave it 
doubtful wliether he meant to deny the 
licence, or the fact of the defendant's entry 
bv virtue of that licence. Steph. on PI. 408, 
409, 4th ed. 

NEOLIOENCE. Negligence producing 
damage to the plaintiff is in all cases a 
ground of action ; but the question what 
shall bo considered negligence for this pur- 
pose is a question for the jury, subject to 
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certain rules of law, or of oommon eensc, 
Recording to which the measure of cul- 
pable negligence varies according as the 
circumstances of the cases differ. In all 
cases, the first point to settle is the amount 
or degree of diligence exigible from the 
defendant, for by means of that positive 
criterion, it is possible to ascertain in the 
next place the amount or degree of negli- 
gonco on the defendant's part which will 
involve him in liability for the damsf^ 
which has arisen. The rule is, that the 
negligence is inversely in proportion to the 
diligence. For example, if but slight 
diligence (levie dUigentia) is exigible, then 
only gross negligence (cra8$a neglige«tia) 
amounting also to wilfulness or intention- 
al ity (dolu$)y will render the defendsnt 
liable, as is the case with gratnitout 
bailees, whether depositaries or mandatories. 
And, on the other hand, if extreme dili- 
gence (exacta diligentia) is exigible, then 
the slightest negligence (levi» negligenHa, 
or levis culpa) will in like manner render 
the defendant liable, as is the case with 
inn-keepers, carriers, and generally with 
paid bailees. 

But, subject to these rules, the question 
is one of fact ; and the mode of proof 
varies from the most apparent case, in 
which the facts speak for themselves (m 
ipsa hquiiur) condemning the defendant, 
into the least tangiblc^case of all, in which 
the judge hesitates whether or not there is 
any question of negligence at all which he 
can submit to the jury. Then, occasion- 
ally, the plaintiff has by his own negligence 
contributed to the damage ; and, before the 
jury can find for him, they must be per- 
susded upon the evidence that the defen- 
dant's negligence was such as that the 
damage would have arisen at all events 
although the plaintiff had been ever so 
diligent. 

NEtJTEALITT. Is the condition in 
which a third nation is, when two other 
nations are at war with each other. The 
duties of a friendly neutrality have been 
considerably increased of late years, whence 
the Foreign Enlistment or Neutrality Act 
of 59 Geo. 3, c. 69, has been repealed, and 
a more stringent Neutrality Act, viz., the 
Foreign Enlistment Act, 1870 (33 & 34 
Vict. c. 90), substituted in its place. 
Under that Act, which extends to all the 
Queen's dominions and the adjacent terri- 
torial waters, the penalty of fine and im- 
prisonment, or of either, and with or 
without hard labour, is imposed upon any 
British subject enlisting without the 
licence of the Queen in the military or 
naval service of cither belligerent, or 
agreeing to so enlist, or inducing others to 
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8o enlist, or leaving England with the in- 
tention to so enliitt, or indnoing others to 
embark with that intention, nudcr a mis- 
representation of the fact, or taking ille- 
gally enlisted persons on board, with a 
knowledge of the fact. And .under the 
t^ame Act. illegal ship-building and all 
particular acts assistant thereto, and all 
illegal expeditions generally, are subject 
to the like penalties, together with the 
forfeiture of the vessel or other materials of 
the expedition. 

HEW ABSIGinCEHT. From the very 
general terms in which declarations are 
framed, the defendant is sometimes not 
sufficiently guided to the real cause of 
complaint, and is in consequence led to 
apply his plea to a different matter ftom 
that which the plaintiff had in view. In 
such cases, a plaintiff is obliged to resort, 
in his replication, to a mode of pleading 
termed a new assignment, for the purpose 
of setting the defendant right. A new 
assignment, as the phrase imports, is an 
instrument in which the plaintiff assigns 
afresh his ground of complaint with more 
certainty and particularitv than he had 
previously done in the declaration, and 
distinguishes the true ground of complaint 
firom that which ttie defendant in his plea 
liad assumed it to be. Thus, in an action 
of trespass quare datuum fregxt, for re- 
peated trespasses, the declaration usually 
states that the defendant on divers days 
and times before the commencement of the 
suit broke and entered the plaintiff's close, 
and trod down the soil, &C., without set- 
ting forth more specifically in what parts 
of the close, or on what occasions, the de- 
fendant trespassed ; now it might happen 
that the defendant claimed a right of way 
over a certain part of the close, and in ex- 
ercise of that right had repeatedly entered 
and walked over it ; and it mav also happen 
that he has entered and trod down the soil, 
Ac, on other occasions, and in parts out of 
the supposed line of way, and the plaintiff, 
not admitting the right claimed, may have 
intended to apply his action both to the 
one set of trespasses and the other. But as 
from the generality of the declaration it 
would be consistent to suppose that it re- 
ferr^ only to his entering and walking in 
that part over which he claimed the nght 
of way, the defendant would be entitled to 
suppose or assume that it referred, in fact, 
only to his entering and walking in that 
line of way. He might, therefore, in his 
plea, allege, as a complete answer to the 
whole complaint, that he had a right of 
way by grunt, &o.,over the said clofie ; and 
if he did this, and the pkintiff confined 
liimself in his replication to a denial of 
that plea, and tiio defendant at the trial 
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proved aright of wiiy as alleged, the plain- 
tiff would he precluded from giving evidence 
of any trespasses committed out of the 
line or track over which the defendant 
thus appeared entitkd to pass. In such 
case, therefore, the plaintiff^s course would 
be, in his replication, both to deny the plea, 
and also to new assign, by alleging that be 
brought his action not only for those tres- 
passes, supposed or assumed by the defen- 
dant, but also for others committed on 
other occasions, and in other narts of the 
close out of the supposed tracK or line of 
way over which the defendant so claimed 
a right to pass ; and such a new assign- 
ment is usually called a new assignment 
extra viam, Steph. PI. 247, 252 ; Bull. & 
Leake, Prec in Plead., pp. 653 — 657. 

By the 0. L. P. Act, 1852, s. 87, only 
one new assignment shall be pleaded to 
any number of pleas to the same cause of 
action ; and such new assignment shall be 
consistent with and confined by the parti- 
culars (if any) delivered in the action, and 
shall state that the plaintiff proceeds for 
causes of action different from all those 
which the pleas profess to justify, or for an 
excess over and cubova what all the defences 
set up in such pleas justify, or both. 

HSW TRIAL MOnOH PAFER. By 

the practice of the Courts motions for new 
trials must in general be made within tho 
first four days of term; but when from 
pressure of business, or other like cause, tho 
Courts have not had time to dispose of all 
the applications, it is the practice to have 
the names of the causes and of the counsel 
who are instructed to move therein put 
into a list, called the new trial motion 

Saper ; and the motions are then heard and 
isposed of on the following or some sub- 
sequent day, according to the seniority of 
counsel appointed to move therein. 

HEW TBIAL PAFXS. A paper con- 
taining a list of causes in which rules nisi 
have been obtained for a now trial, or for 
entering a verdict in place of a nonsuit, or 
for judgment non obstante veredicto^ or for 
otherwise varying or setting aside proceed- 
ings which have taken place at Nisi Prius. 
These are called on for argument in tho 
order in which they stand in the paper, on 
days appointed by the judges for the 
purpose. 

HEXT FBIXHB. An infant sues by 
his next friend (proehein ami) and defentu 
by his guardian ad litem. Similarly a 
married woman where she has an interest 
conflicting with that of her husband, sues 
by her next friend (making her husband a 
defoiulant). The name of tho next friend 
is always mentioned in the title of tho 
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cause or muttor, and a written authority 
from the next friend must, in the eatie of a 
suit, be filed together with the bill (15 & 
IG Vict. c. 86, 8. tl). The next friend is 
responsible for the costs of the suit if un- 
successful. 

HIOHT. As to what is reckoned night 
and what day, with referep.ce to the ofilnce 
of burglary, it seems to be the general 
opinion that if there bo daylight, or cre- 
puseulum, enough begun or left to discern 
a man's fiice, that is considered day. And 
night is defined, or ratlier described, by 
some, to be when it is so dark that the 
countenance of a man cannot be dis- 
cerned (1 Hale's P. C. 350). However, 
tlio arbitrary limit of 9 f.m. to 6 a.m. has 
been fixed ad the period of night in prose- 
cutions for burglary and larceny. 24 & 25 
Viotc. 96, 8. 1. 

NIHIL CAPIAT FEE EREYE, or FEB 
BTTiTiAM (that he take nothing by his tprit). 
The judgment given against a plaintiff 
either in bar of his action, or in abatement 
of his writ. Co. Litt. 3ii3. 

JtHtTi, or HH DEBET (he owes nothing). 
The plea to an action of debt on simple 
contract is commonly not indebted, or nil 
debet. However, now, by r. 11, T. T. 1853, 
** the plea of nil dtl>et shall not be allowed 
in any action ;" see Bull. & Leake, Free. PI. 
462. 

NIHIL, or NIL DIGIT (he says nothing). 
When the plaintiff in an action has stated 
his ease in the declaration, it is incumbent 
on the defendant, within a prc^scribed time, 
to make his defence and to put in a plea, 
otherwise the plaintiff will be entitled to 
have judgment by default or nU dicU of 
the defendant. 

See title Judgment. 

NIHIL, or NIL HABTJIT IN TENEHEN- 
TIB. A plea to be pleaded in an action 
of debt only, brought by a lessor against a 
lessee for years, or at will, without deed. 
2 LU. Abr. 214. 

NISI FBHTS (unless before). The nisi 
prius Courts are such as are held for the 
trial of issues of fact before a jury and one 
presiding judge. It is in these Courts that 
the various disputes and differences which 
daily arise between man and man, and 
which form the subject-matter of civil 
actions, are heard and determined. The 
circumstance of the nisi pritis Courts 
taking cognizance of questions of fact 
only arising between man and man in his 
civil capacity, occasions them to be fre- 
quently mentioned in contradistinction to 
the criminal Courts, and to the Courts 
sitting in banc or banco for the hearing 
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and determining questions of law. Thus, 
a judge may be said to be sitting in banc, 
or at nin prius ; in the one case be would, 
in company with three other learntd 
judges, be hearing and determining ques- 
tions of law, which have been raised for 
the opinion of the Court; in the other, be 
would be presiding at the trial of some 
question of fact which was to be submitted 
to the consideration of a iury. So at the 
assizes, a judge is said to be sitting in the 
nisi prius Court, a;i distinguished from the 
Crown Court, wherein the tiial of pri- 
soners takes place. The same dLstinctioQ 
prevails when speaking of the peculiar 
qualified tiims of an advocate; thub an 
advocate is frequently said to be a good 
nisi prius lawyer, meaning thereby, that 
he possesses in an eminent degree that 
peculiar learning, and those mental quidi- 
fications, more particularly requiitnl to 
attttin succe^ in the conduct and manage- 
ment of trials at nisi prius. The orijiin of 
the phrase in this application of it is in 
the old form of prxcipe to the sherifi com- 
manding him to have the persons of the 
jury at Westminster on such and such a 
day " unless sooner " (nisi prius) the judge 
should go down himself to the country to 
try the case there. 

NOLLE FBOBEQITI (that he wU not 
^osecute or follow up), A nolle prosequi 
18 in the nature of an acknowledgment or 
undertaking by the plaintiff in an action 
to forbear to proceed any further either in 
the action altogether, or as to some part of 
it, or as to some of the defendants. A noile 
prosequi is different from a non pros., for 
tliere the plaintiff is put out of Court wiUi 
respect to all the defendants. If a plaintiff 
misconceives his action, or makes a mistake 
as to the partv sued (as where he sues a 
feme covert, and she pleads coverture in bar, 
or the like), he may enter a m^ prosequi 
as to the whole cause of action, and pro- 
ceed de novo in another action (2 Arch. 
Praci 1512). If money be paid into Court, 
and the plaintiff determines on accepting 
that sum^in eatisfaotion of the action, he 
may reply that he accepts the sum paid into 
Court in satisfaction of that part of the de- 
claration to which the plea is pleaded ; and 
if he does so, he must at the same time add 
a noUe prosequi as to the residue, otherwise 
the defendant may sign judgment of non 
pros. But if he accepts the sum in satisfac- 
tion of part only of his action, namely, of 
that part to which the plea of payment 
into Court is pleaded, then he must reply 
to the other pleas of the defendauit. Day's 
Com. Law. Pract. 110. 

NOIONATION TO A UVINO. Tho 
rights of nominating and of presenting to 
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a living are distinct, and may reside in 
different persons. Presentation is the 
offering a clerk to tlie bishop. Nomination 
18 the offering a clerk to the person who 
has tlie right of presentation. Thus, one 
seised of an advowson may grant to A. and 
his heirs that whenever the church becomes 
vacf^t, he will present such a person as 
A, or his heirs shall nominate. He who 
has the right of nomination is, to must 
purposes, considered as the patron of the 
church. Plowd. 529 ; Rog £(BC. Law, 5. 

HOV-AOE. Under twenty-one years of 
age in some cases, and under fourteen or 
twelve in others. 

See titles Age ; Infakts. 

voir A8ST7MF8IT {he hath not pro- 
mised). The name of a plea which occurs 
in the action of assumpsit, by wliich the 
defendant denies that he undertook, or 
promised, to do the thing which the plain- 
tiff in his declaration alleges that he did 
undertake and promise to do; and this 
plea openites as a denial, in point of fact, 
of the existence of any express promise of 
the bet alleged in tbe declaration, or of 
the matters of fact from which the promise 
alleged would be implied by law. Steph. 
on Plead. 170, 180. 

KOK ASSUMPSIT DTFBA SEX AEHOS 

(he has not promised within six years). 
There are certain periods limited by law 
within which aotions must be brought. In 
an action of cusumpsit the period is six 
years; if, tiierefore, any person commences 
such an action for anything which did not 
accrue or happen within such period of six 
years, the defendant may plead non assump- 
sit infra sex annos, i.e., ne made no such 
promise within six ye.irs, which plea is an 
effectual bar to the complaint; and the 
defendant in such case is said to plead the 
Statute of Limitations. 

HOK CEBIT (he has not taken), A 
plea which occurs in the action of replevin, 
in which action the plaintiff alleges in 
his declaration that the defendant *^ took 
certain cattle or goods of the plaintiff in 
a certain place called, &c.,'* and this plea 
states that he did not take the said cattle 
oi goods '* in manner and form as alleged,'* 
which involves a denial both of the talcing 
and of the place in which the taking was 
alleged to have been; the place being a 
material point in this action. Steph. on 
Plead. 185. 

ITOIT-OLAIIC. The omission or neglect 
of him who ought to claim his right within 
the time limited by law ; as within a year 
and a day where a continual claim was re- 
quired, or within five years after a fine hud 
been levied. Les Termes de la Ley. 



HOir COKPOS XEHTIS. Not master 
of his wits; in other words, of unsound 
mind. 

See title Luitacy. 

KOH COKSTAT (it does not appear). 
It is by no means clear or evident ; a plira^io 
u^ed in general to stute some conclusion as 
not following, although it seems, prima 
faciej to follow. 

KOH DAHUlFlCATirS (not damnified or 
hurt). . This is a plea in an action of dulit 
on an indemnity bond, or bond oouditioneil 
** to keep the plaintiff harmless and indem- 
nified," &e. ; it is in the nature of a plea 
of perfonnance, being used where the 
defendant means to allege that the plaintiff 
has been kept harmless and indemnified 
according to the tenor of the condition. 
Steph. ou Plead. 388. 

KOK DECIMAHIK) (not faying titJiee). 
A custom or prescription of de non deci- 
mando is a claim to be entirely discharged 
of tithes, and to pay no compensation in 
lieu of them. 

See also title Modus Decimandi. 

HON DJfiTlHET (he does not detain). A 
plea which occurs in the action of detinet, 
by which the defendant alleges that he did 
not detain *Uhe said goods" in the plain- 
tiff's decluratlon specified, &o. It operated 
therefore as a denial of the detention of 
the goods in question by the defendant. 
Steph. on Plead. 175. 

HOK EST TACmriE (it is not his deed). 
A plea which occurs in the action of debt 
on bond or other specialty, and also in 
covenant. In this plea the defendant 
denies that the detMl mentioned in tlie 
declaration is his deed (Steph. on Plead. 
169, 172). By r. 10, ;T. T, 1853, in 
actions on specialties and covenants, the 
plea of non est factum shall operate as a 
denial of the execution of the deed in 
point of fact only, and all other defences 
shall be specially pleaded, including mat- 
ters which make the deed absolutely void 
as well as those which make it voidable. 



HOE EST lEVEETUS (he is not found). 
When a writ is directed to the sheriff 
commanding him to arrest the defendant, 
and he is unable to do so because ho can- 
not find him, he returns the writ with an 
indorsement on it to that effect, and this is 
technically called a return of non est inven- 
tus. However, this return is necessarily 
now little in use, since the fiacility of im- 
prisonment for debt, and almost the prnc- 
tice itself of such imprisonment, have been 
dune away with. 

See title Imi'Kisokkent fob Debt. 
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'SOJ['TEABAXCE(non''performance). The 
omitting to do what ought to be done, e.g., 
where a gratuitous liaileo simply refuses 
to enter upon the agency, and for which 
mere non-feasance he is held to be not 
liable. Balfe v. Weity 13 C. B. 466. 
See also title Misfeasance. 

HOK-JOINDER. The not ioining of any 
person or persons as a oo-deiendant or oo- 
plaintiff. It may be further illustrated by 
the following passage from Tidd's Practice : 
** In actions upon contracts, where tljere 
are several parties, the action should be 
brougiit bv or against all of them, if 
living, or if some are dead, by or against 
the survivors ; and if an action ly brought 
by one of several parties on a joint con- 
tract made with all of them, the non- 
joinder may be pleaded in bar," t.6., the 
fact of all the parties to the contract not 
having been joined in the action may be 
pleaded in bar. Tidd's New Praet. 318. 

HOK 0B8TAHTE YEBEDICTO (noiwith' 
dandina the verdict). When the defence 
of the defendant in an action put upon the 
record is not a legal defence to the action 
in point of substance, and the defendant 
obtains a verdict, the Goiurt, upon motion, 
will give the plaintiff leave to sign judg- 
ment notwithstanding the verdict, provid^ 
the merits of the case be very cletir ; and 
this is called judgment non dbttarUe vere- 
dicto. 2 Aroh. Piact. 1551. 

KOH FS06., or HOH FBOSEaUITUB (he 

does not prosecute or foUou) up). If in the 
proceedings of an action at law the plain- 
tiff neglects to take any of those steps j 
which he ought to take within the time 
prescribed by the practice of the Courts 
for that purpose, the defendant may enier 
judgment of nonpros, against him, whereby 
it is adjudged that the plaintiff does not 
follow up (non prosequitur) his suit as he 
ought to <io, and therefore the defendant 
ought to have judgment against him. 
Smith's Action at Law, 96. 

KOHBUIT (non est prosecutus). A renun- 
ciation or giving up the suit by the plain- 
tiff; and this is usually done on his dis- 
covering some error or defect, or when he 
finds that his evidence is not sufficient to 
maintain his case. The stage of the pro- 
ceedings at which a plaintiff' is nonsuited is 
usually just before the judge has summed up, 
but it may be done at any time before the 

1'ury have delivered their verdict. It is, 
Lowever. entirely optional with the plain- 
tiff whether he will submit to a nonsuit or 
not ; he cannot be compelled to do so, but 
may insist on the case going to the jury, 
and take his chance of tlie verdict. In 
cases, however, whore it is doubtful 
whetlier the verdict will bo a favourable 
one, it is usual for tho plaintiff to choose 
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(or elect, as it is termed) to be nonsuited, 
because after a nonsuit he may commence 
another suit agaiubt the derendant for the 
same cause of action, which may be advi- 
sable if he can oome better prepared with 
evidence, or can otherwise repair the defect 
which was the cause of his failure : but if 
a verdict be once given, and judgmeat 
follow thereon, he is for ever barred from 
suing the defendant upon the same gronnd 
of complaint. 1 Arch. Pract. 409, 444 ; 
Steph. on Plead. 120. 

HOH BUK IFFOS1CATI78 (7ainii6<tK* 
formed). Judgment by de&ult is either bj 
nil dicitf that is, where the defendant is 
stated to have appeared, but to have said 
nothing in bar or preclusion of the aetion ; 
or by non sum informaius^ where he is aid 
to appear by attorney, but the attorney 
says that he is not informed by the de- 
fendant of any answer to be given. Tiiis 
latter is used only in cases where judg- 
ment is entered in pursuance of a pre- 
vious agreement between the parties. Let 
Termes de la Ley. 

VOTABT. In ancient times a notary 
was a scribe or scrivener, who took minutes 
and made short drafts of writings and instni- 
ments, both of a public and private nature. 
In the present day, however, he is called a 
notary public, who oonfirms and attests tl<e 
truth of any deeds or writings, in order 
to render the same available as evidence of 
tlie facts therein contained in any ottier 
country. Some of the chief duties of no- 
taries are connected with mercantile trans- 
actions, as in noting bills of exchange and 
promissory notes which have been presented 
for payment and dishonoured, the noting of 
a foreign bill being, like the notice of dis- 
honour of an inland bill, a necessary pre- 
liminary to bringing an action upon it 
against the indorsers and (usmdly) against 
the drawer. 

HOTE 07 A FIKX. The note of a fioo 
was an abstract of the writ of covenant 
and concord, naming the parties, the par- 
cels of land, and the agreement. 
See also title Furs. 

KOTE, PB0MI880BT: See tiUe Pbomis- 
SORT Note. 

HOT GUILTY. A plea which occurs in 
the action of trespass or trespass on the 
case ex delicto, by which the defendant 
denies being guilty of the trespasses, &c., 
laid to his charge in the plaintiff's decla- 
ration. When a defendant pleads not 
guilty in a criminal charge he thereby puts 
himself upon trial, and is entitled to all 
the chances of escape from conviction which 
tho rules of law afford him in case of the 



A NEW LAW DICTIONABY. 



253 



irOT QiUILTY— continued, 

evidence being doubtful, or f^m any other 
eauae, notwitiistauding he may in fact 
have committed the act which is usually 
taken to constitute the offence. An ac- 
cused person is, therefore, in all cases jus- 
tified in pleading not guilty to a criminal 
charge. On the other hand, in civil cases, 
when a defendant pleads not guilty he is 
said to plead the general issue, whereby he 
is tiiken to deny the gist of the action 
only. For example, in actions for torts 
the plea of not guilty operating as a denial 
only of the breach of duty or wrongful act 
alleged to have been committed by the de- 
fendant; it follows that in an action for a 
nuisance to the occupation of a house 
by carrying on an offensive trade the 
plea of not guilty will operate as a denial 
only that the defendant carried on the 
alleged trade in such a way as to be a 
nuisance to the oocupntion of the house, 
but will not operate as a denial of the 
plaintiff's occupation of the hou^e. And 
again, in an action for slander of a plain- 
tiff in his office, or profession, or trade, the 
plea of not guilty will operate as a denial 
of speaking the words, of speaking them 
maliciously and in the defamatory sense 
imputed, and with reference to the plain- 
tin s office, or profession, or trade, but will 
not operate as a denial of the fact of the 
plaintiff holding the office, or profession, 
or trade alleged. See Smith's Action at 
Law, p. 533. 

HOnCE. This is a head of equity of 
great importance in the two principal re- 
spects following, namely : — 

(1.) As perfecting the assignment of 
chotes in oAion ; and 

(2.) As affecting or not affecting tubM- 
quant interests. 

But in regard to both these branches 
notice may be either actual or constructive, 
with this difference, that actual notice is 
the more common of the two in respect of 
the former branch, and constructive notice 
the more common in respect of the latter. 
For, firstly, actual notice is any express 
intimation given by a person interested, 
or claiming to be Interested, in the ekoae 
in OAstion to the person having present con- 
trol over it, on purpose to bind him as to 
such control, and thereby to complete, as 
far as possible, the rights of the person 
griving the notice. And, secondly, con- 
structive notice is notice implied or in- 
ferred from the proof of surrounding cir- 
cumstances, — an insecure form of notice, 
which the person claiming a chose in action 
should in no case rely upon. Notice has 
been inferred from two states of circum- 
stances in particular, viz., (1.) Where actual 
notice of some general chcurge has been 
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given, and if the fact had been inquired 
into, tlie person receiving such notice 
would have been naturally led on to notice 
of other things, but he has neglected all 
inquiry, wherefore of these latter he is 
taken to have had constructive notice ; and 
(2.) Where the circumstances are such as 
shew the person charged with construc- 
tive notice to have wilfully, and not negli- 
gently merely, abstained from inquiry for 
the purpose of avoiding notice. For tlio 
first species of constructive notice see 
Biicoe V. Banbury {Earl) (I Oh. Oa. 287) ; 
and for the second species. Birch v. El- 
lameSf (2 Anstr. 427). And there is a third 
species of constructive notice arising from 
the relation of the parties, as being that 
of principal and agent, client and solicitor, 
and such like, where the transaction is 
either contemporaneous with, or shortly 
subsequent to, another transaction commu- 
nicating notice {Fuller v. Bennett 2 Hare, 
394), the subject matter of the notice 
having been a material part of the earlier 
transaction. WyUie v. PcUen, 32 L. J. 
(Oh.) N. 8. 782. 

Oousidering the subject of Notice in 
its two branches, — and, Firstly, Notice as 
perfecting the assignment of choset in 
action. In order that third parties may be 
bound it is necessary, with regard to a 
choae in action^ to give notice to the person 
in whose hands it is, or when realising 
itself will be, such notice being, in the 
case of a chom in action which does not 
admit of actual delivery, precisely equiva- 
lent in its effect to the actual delivery of a 
chattel in possession which admits of de- 
livery (i^yaK v. ItowZea, 1 Ves. 348). There- 
fore, 

(a.) In order to take a cSiote in adion out 
of the order and disposition of the creditor 
in case of his bankruptcy it is necessary to 
give notice to the debtor. ByaU v. Bowles, 
supra, 

(h.) In the case of a policy of assurance 
notice must be given to the insurance office. 
T}iompson r. TomkifiSy 2 Dr. & Sm. 8. 

(6.) In the case of an assignment of 
freight notice must be given to the char- 
terer. Brown v. Tannery L. R. 2 Eq. 806. 

(d.) In the case of an assignment of a 
legacy, general or specific, the executors 
not having yet assented to it, notice to the 
executors must be given. Browne v. 
Savage, 4 Dr. 635. 

(e.) In the case of an assignment of the 
costs of a suit not yet ordered to be paid 
notice should be given to the trustees or 
other the parties to whbm they will be 
payable. Day v. Day, 1 D. & J. 144. 

(/.) In the case of an assignment of 
shares in a company notice must be given 
to the company. Ex parte BouUan, 1 D. 
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& J. 163 ; and see generally the oases of 
Dearie v. JIaU, Loveridge v. Cooper^ 8 Huss. 
1.30. 

If such notioe has been given, as soon b« 
the assignee knows to whom the same is to 
be given, the assignee, if not otherwise in 
default, will nut lose the benefit of it 
{Fdtham v. dark, 1 De G. <b 8m. 307), 
upon the maxim, lex neminem oogit ctd vcma 
eeu intUilia peragenda. 

Where for any reason notice cannot be 
given, then the assignee mnst perfect his 
title in some other way ; e.g.j where the 
sole trustee of stock has died without legal 
representatives a dUtringae should be 
served on the Bank of England {Etty v. 
Bridges, 1 Y. & G. Gh. 486) ; and where a 
fund la in Gourt. a stop-order over it should 
be left at the Paymaster Gcnorars Office 
{Greening v. Beck/ord, 5 Sim. 195; Ghan- 
eery Funds Act, 1872 (35 & 36 Vict c. 44), 
and rules tliereunder), a mere notioe to 
the Paymaster-General being insufficient 
iWarhurton v HiU, Kay, 470); but a 
notice to the trustees (if any) before pay- 
ment into Gourt would be good against a 
stop-order subsequently obtained. Liveeey 
V. Harding, 23 Beav. 141. 

Ohattel interests in real estate, being 
equitable, are not choees in action within 
the meaning of tlie rules above stated 
{WtUslUre v. BaMiU, 14 Sim. 76); and 
being legal, the law will of course prevail 
without regard to the question of notice. 
But the proceeds of the sale of real estate 
ore not a chattel interest in real estate. 
Lee V. HoioIeU, 2 K. & J. 531. 

And, Secondly, Notice as affecting or 
not affecting subijoquent iutere&ts. A pur- 
chaser for value without notioe of a prior 
equitable estate or interest, and, a fortiori. 
of a mere equity, obtaining the legal 
estate either at tiie time of his pur- 
chase or subsequently thereto, and appa- 
rently, whether by fair means or by a 
fraud {Culpepper's Case, Freem. 123 ; PiU 
cher V, Rawlijis, L. R. 7 Ch. App. 259), is en- 
titled to priority in Equity as well as at 
Law ; but not in cose of a breach of trust 
(Saunders v. Dehew, 2 Vem. 271). But 
the legal estate, where it is obtained frau- 
dulently, mu&t have been actually obtained, 
— i.e. J conveyed {Eyre v. Bunnester, 10 H. 
Ij. G. 90); although, where it may be ob- 
tained by fair means and without fraud 
the right to a conveyance of it is sufficient 
( WiUcmghby v. Willoughby, 1 T. R. 763). 
And even where a purchaser for value with- 
out notice neither has the legal estate nor 
the best right to call for it, Equity will do 
nothing to prejudice him upon the appli- 
cation of an adverse party asking the aid 
of Equity (auxiliary jurisdiction) {Burlace 
V. Cook, Freem. 24) ; although, upon the 
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application of an adverse pftrty asking his 
legal rights (concurrent jurisdictiouX and 
not merely the assistance of the Court of 
Ghanoery towards establishing these rights 
at Law, Equity is bound and compellable 
to declare and decree him bis rights, bow- 
ever much to the prejudice of the inr- 
chaser for value {WiUiams v. Lambe, 3 Bro. 
G. G. 264 : CoUins v. Archer, 1 Buss. A 
My. 284); and with reference to the ngbt« 
of a prior legal mortgagee see Finch v. 
Shaw, CoUyer v. Finch, 19 Beav. 500). 
And as between persons who are sncoei«ive 
equitable claimants, Equity takes them 
according to their priorities of date, with- 
out regard to notice or the absence of 
notice {PhiUips v. Phillips, 31 L. J. (Gh.) 
825), unless in the ca«e of the gross negli- 
gence of a prior claimant being the oc- 
casion of the prejudice sustained by a 
subsequent one. Rice v. Bice, 2 Dr. 73. 

On the other hand, a purchaser for valoe 
with notice of a prior equitable estate, or 
interest, or even of an equity, cannot, by 
getting in the legal estate, whether at the 
time of, or subsequently to, his purrhase, 
and whether by fair means or fraudulent, 
obtain priority over such prior claim, but 
the purchaser will in such a case beheld a 
trustee for the prior claimant to the extent 
of such prior claim {Birch v. EUames, 
2 Anst. 427). And notioe will bind the 
subsequent purchaser, even although the 
prior charge is defective, or would even (aa 
from neglect to register or re-register) be 
void at Law {Le Neve v. Le Seve, Amb. 
43G); although conversely the absence of 
notice will save him. even altliough the 
prior charge be registered {Morecork y. 
Dickens, Amb. 678), unless in Ireland 
(6 Anne, c. 2), or with reference to British 
ships {Jlughes v. Morris, 2 Do G. M. & G. 
349) ; the same rules apply to subsequent 
mortgagees; but with reference to judg- 
ment creditors the following peculiar rules 
have been established : — 

(a.) Judgment onxi iters, as heheeen 
themselves, take rank according to the order 
of the dates of their several registrations, 
without regard to the question of notice, 
which as between them is immaterial. Ben- 
ham V. Keane, 1 J. & H. 685: 3 & 4 Vict 
c. 82, s. 2. 

(&.) An unregistered judgment does not 
affect a subsequent purchaser for value or 
mortgagee, and here also without regard to 
the question of notice. Benham v. Keane, 
1 J. & H. 685 ; 18 & 19 Vict. c. 15, s. 5. 

(r.) An unregistered judgment affects a 
subsequent cestui que trust having notice of 
it. Benham v. Keane, supra. 

{d.) A registered judgment which has 
been also duly ro-registercd affects a subse- 
quent purchaser for value or mortgagee 
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having notice of it {Simpton y. MorUy, 2 K. 
& J. 71) ; bnt not a subiiequent purchaser 
for value or mortgagee not navlng notice of 
it Bobituon v. Woodtoardf 4 De G. & Sm. 
562. 

(e.) A registered judgment which has 
been otherwise duly perfected does not 
nffoct a purchaser wnose contract is prior 
in flate to the judgment, although the oon- 
yeyanoe should be subsequent (Brown y. 
FetroU, 4 Beav. 585), without reference to 
the question of notice. 

( /'.) A registered judgment which lias 
b(H)u otherwise duly perfected docs not 
afft^t a prior voluntary settlement (Beavan 
y. Oz/ord (Earl), 6 De G. M. & G. 507); 
and, a/ortioriy does not affect a prior pur- 
chase for value or mortgage, without re- 
ference to the question of notice. And see 
title JuDGHBXT Dexstb. 

And with reference to tacking the fol- 
lowiog peculiar rules have been estab- 
lished as between mortgagees and judg- 
ment creditors ; — 

(a.) If one who is a judgment creditor 
to Degin with buys in a first mortgage, he 
shall not tack the judgment to that mort- 
gage so as to gain a priority over a second 
mortgagee who was such at the date of his 
judgment, and without reference to the 
question of notice. Brace y. Marlborough 
(Duchetts), 2 P. Wms. 491. 

(6.) If one who is a first le^al mortgagee 
to begin with buys in or obtains a jud<r- 
ment for a further sum, and had no notice 
of any subsequent charge at the time of 
getting hold of such judgment, he shall 
tuck tne judgment to his mortgage and 
obtain priority over the subsequent charge. 
Brace v. Marlborough (DucIiessX supra. 

And with reference to the successive 
assignees of choses in action the following 
rules have been established : — 

(a.) As between two or more particular 
assignees (being of course equitable), 

(aa.) If both or all the notices are p:iven 
before the chose in action has realised itself, 
so as to be ready to be delivered actually, 
in the form of money or other proceeds, 
then priority of notice gives no priority of 
title. BuUer y. PlunkeU, 1 J. & H. 441. 
But 

(&&.) If otherwise, the sucressive dates 
of the successive notices establish the sue- 
i^essive priorities, or the one priority, as 
the case mny be, this being the general 
effect of notice in such cases. 

(h.) As between the trustee in bank- 
ruptcy or a general assignee on the one 
hand, and a particular assignee on the 
other, by the Bankruptcy Act, 1869 (32 & 
3H Vict. c. 71), s. 15, the property of the 
bankrupt which vests in his trustee for 
division among the creditors of the bank- 
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mpt comprises (among other things) 
(1.) All such property as may belong to, or 
be vested in, the bankrupt at the commence- 
ment of the bankruptcy, or may be ac- 
quired by or devolve upon him during its 
continuance ; and (2.) All goods and chat- 
tels being, at the commencement of the 
bankruptoy, in the possession, order, or 
disposition of the bankrupt, being a trader, 
by the consent and permission of the true 
owner, of which goods and chattels the 
bankrupt is reputed owner, or of which he 
has taken upon himself the sale or dispo- 
sition as owner; but it is provided that 
things in action other than debts due to 
the bankrupt in the course of his trade or 
business shall not be deemed goods and 
cliattels within the meaning of this order 
and disposition clause; and in the first 
schedule to the Act the word "trader" 
is made to include the occupations speci- 
fied in that schedule. Now, subject to 
that section, and so far fu it may not have 
altered the previous law, the following rules 
have been established as between a trustee 
in bankruptcy or general assignee on the 
one hand, and a particular assignee on the 
other : — 

(oa.) If the particular assignee were of 
a date prior to the bankruptcy of the debtor, 
and had also given notice prior thereto, he 
retained his priority, but failing such notice 
lost it, in favour of the trustee in bank- 
ruptcy or general assignee who gave notice, 
tiie particular assignment not being frau- 
dulent ; 

(bb.) If the particular assignee was of a 
date posterior to the bankruptcy of the 
debtor, but had given notice of his assign- 
ment before the trustee in bankruptcy or ge- 
neral assignee had given notice of the bank- 
ruptcy or general assignment, the particu- 
lar assignee (the particular assignment not 
being fraudulent) acquired priority over the 
trustee in bankruptcy, or general assignee, 
who had omitted to give such notice (In 
re Barr's Trusts, 4 K. «& J. 219 ; In re Atkin- 
son, 2 De G. M. & G. 140); but by the Bank- 
ruptcy Act, 1849, s. 141, and the decision in 
Re Mary Coomhe (1 Giff. 91 ), he was deprived 
of such priority over the trustee in bank- 
ruptcy ; but having regard to ss. 92, 94, and 
95 of tlie Bunkruptey Act, 1869, the same 
general rules as applied before the Bank- 
ruptcy Act, 1849, and the last-mentioned 
decision seem to have been restored in all 
cases where the particular assignment, al- 
though subsequent to the commencement 
of the bankruptcy, is prior to the date of 
the order of adjudication, subject oidy to 
the limitation imposed by s. 15 of the 
Bankruptcy Act, 1869, stated above. Tlie 
subsequent particular assignee who gives 
notice still has priority over a prior general 
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aflfiignee who omits to pvo notice ; but in 
Lloyd V. BankB ( L. K. 3 Ch. 488). where the 
tnustee of a fund had notice of an insol- 
vency from the newspapers merely, and 
acted on the information tnercby obtained, 
a subsequent particular assifi^nee of the 
cestui que iru$t was held not to acquire 
priority over the general assignee in insol- 
Tency. 

And in all these cases notice before 
actual payment of the purchase-money, 
whether or not the notice be also before the 
contract, and whether before or after the 
conveyance is execnted, is binding upon the 
subsequent purchaser or mortgagee (Tbur- 
vUle v. Naith^ 3 P. Wins. 307) ; and even 
where noiice is not given until after pay- 
ment of the purchase-money, provided the 
conveyance has not yet been executed, the 
purchaser or mortgagee is equally bound 
{Wigg V. Wigg, 1 Atk. 882). Therefore 
the only notice which the purchaser or 
mortgagee may disregard is notice coming 
to him both after payment of the purchase 
or mortgage money and after execution of 
the conveyance. 

But a subsequent purchaser or mort- 
gap^ee of limds with notice of a prior volun- 
tary settlement may safely disregard it, 
such settlement being void against him 
under the 27 Eliz. o. 4 {Doe v. Manning^ 
\) £ast, 59) ; and the purchaser may even 
compel a specific performance of the oon- 
tract {DaMng v. Whimper, 26 Beav. 568). 
The benefit of the stat. 27 Eliz. c. 4, does 
not, however, extend to one who purchases 
or takes a mortgage of lands from the heir- 
at-law or devisee of the voluntary settlor, 
or from a person claiming under a subse- 
quent voluntary settlement, or indeed from 
any person other than the voluntarv settlor 
himself. Doe v. Hueham, 17 Q. B. 723; 
Leicis V. Reee, 8 K. & J. 132 ; liicharda v. 
Letcis, 11 0. B. 1035. 

HOnCE 07 ACnOK. When it is in- 
tended to sue c€*rtaiu particular individuals 
it id sometimes, as in the case of actions 
against justices of the peace, necessary to 
give them notice of the action some time, 
usually one month, before. 

K0TICE8 07 OBJECnon TO PATENT. 
By the 5 & 6 Will. 4, c. 83, s. 5, it is pro- 
vided, that in any action brought against 
any person for infringing any letters patent, 
the defendant on^eading thereto shall 
give to the plaintiff, and in any scire faeias 
to repeal such letters patent the plaintiff 
shall file with his decLration, a notice of 
any objections on which he means to rely 
at tlie trial of such action, and no objection 
sliall be allowed to be made on behalf of 
such defendant or plaintiff respectively at 
Buch trial, unless he prove the objections 
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stated in such notice. The object of this 
notice, or particular of objections, as it is 
sometimes called, is to point out to the 
plaintiff the real nature of the objections 
to the patent which the defendant intends 
to set up upon the trial as an answer to tlie 
plaintiffs action, in order that the pLiiutiir 
may be prepared with the neo^sary evi- 
dence to meet such objections. It is some- 
what analogous to a particular of set-oS^ 
and, like it, is rendered necessary on 
account of the generality of the defeudoLDt's 
pleas. 

See also title Patbmtb. 

EOTICE TO FBODVGE. In general 
notice to produce any document in the 
possession or power of the opposite party 
is required ; and such notice must be given 
in order to the admission of secondary 
evidence of the contents of the document 
{Beg, V. Elworthy, L. B. 1 C. C. R. 105). But 
where, from the nature of the proceedings, 
as in the case of trover for a bond, the 
party in possession of the document neces- 
sarily has notice that he is to be charged 
with the possession of it, a notice to pro- 
duce is unnecessary (How v. Hcdl, 14 East, 
274). Also, a counterpart executed by the 
defendant may be read by the plaintiff 
without a notice to produce the original 
{Burleigh Y.Stibbs. 5 T. R. 405); and in an 
action for seamen's wages, secondary evi- 
dence of the ship's articles is admissible 
under 17 & 18 Vict. c. 104, s. 164, without 
any notice to produce them. 

Generally, however, a notice to produce 
any notice on which the action is fiiundinl 
is unnecessary ; but it is usual in business 
to have two copies of the notice to produce, 
and to serve one and retain the other, 
indorsing on the latter the time and mode 
of the service of the former. And now by 
the C. L. P. Act, 1852, s. 119, where there 
has been a notioo to admit the notice to 
produce, an affidavit of the attorney or his 
clerk of the service of the notice to produce 
and of the time when served, with a copy 
of it annexed, is sufficient evidence of the 
service of the original and of the time of 
service. 

EOTICE TO QUIT. As between land- 
lords and tenants, where there is no express 
stipulation as to the lengtii of notice to 
quit the tenements occupied by the tenant, 
it is a general presumption of law that in 
the case of tenancies from year to year a 
half-year's notice must be given, such notice 
to expire at the end of the current year 
of the tenancy {Bridges v. PoUs, 17 C B, 
(N.S.) 332. And in the case of quarterly, 
monthly, and weekly tenancies, tiie safest 
course is to give a notice corresponding to 
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the tenancy, but there is hardly any mie 
of law upon the subject. The like rules 
apply as to the tenant giving notice to de- 
termine his tenancy, which also is some- 
times abusively called a notice to quit. 
The notice may be afterwards waived, e,g.^ 
by the landlord's subsequently distraining 
for rent 

KOYATIOIT. The acceptance of a new 
debt or obligation in satisfaction of a prior 
existing one. Thus, it is said that a surety 
is discharged by the novation of the debt ; 
for he can no longer be bound for the first 
debt, for which he was surety, since it no 
longer subsists, having been extinguished 
by the novation ; neither can he be bound 
for the new debt iuto which the flret has 
been converted, since this new debt was 
not the debt to which he acceded. 

A novation may arise in either of two 
ways ; — 

(1.) AsinthecaseofareneiraZ6t7Z,where 
the person of the debtor remains the same, 
but the amount or terms are increased or 
altered; 

(2.) As in the case of an amalgamation 
of companies^ where the person of the 
aebtor is altered, but the otiier terms of 
the contract remain the same, the new 
company which is substituted for the old 
one taking oyer all the liabilitiea (^together 
with the rights) of the latter. 

It is essential to every novatio that the 
creditor should have assented thereto. 

Justinian (in his Institutes iii. 29 (30), 
Qui&tM ModU OUigatio ToUitur, s. 8) enact- 
ed, that, unless the parties expressly stated 
in the writing that their intention was 
to make a novatio, the new obligation, 
although substituted for, should not put 
an end to, the old obligation, but the 
creditor should have the benefit of both 
securities. But this is not the rule of the 
English Law. 

KOVSL DIBSEISIir (a new or recent dit' 
seitin, or di$po8tieMion) : See title AssiZB of 
NoTEL Disseisin. 

HXTDUII PACTUIC (a hare agreement). 
An agreemei)^ to do or pay anything on 
one side, without any considemtion or com- 
pensation therefor on the other. This is 
thence called a nude or naked contract 
(niidum pactum), and when not under seal 
is totally void in law, and a man cannot be 
compelled to perform it upon the maxim, 
" Ex nudo pacta non oritur actio.'* Pacts 
performed a great part in Eoman Law, and 
it was a rule of that law that a nudum 
jpaefum, although not sufficient (in general) 
to support an action^ was always sufficient 
to furnish an exception, i.e., plea or de- 
fence. 

See title Pacts. 



NUIBAVGE (from the Fr. nutre, to hurt). 
Any thing which unlawfully annoys or 
does damage to another is a nuisance. A 
nuisance is either public or private. A 
public or common nuisance is such as 
affects or interferes with the king's subiecta 
in general ; a private nuisance is such as 
only affects or interferes witii an individual 
in his individual capacity. A privste 
nuisance may be remeaied by notion, or in 
some instances b^ abatement (see that 
title); a public nuisance producing private 
damage by action, or(making the Attorney- 
General a party) by intbrmation in Chancery 
or by indictment at Common Law. 

FUL TIEL BECOBB (nosueh record). A 
plea- pleaded in that form of trial which is 
called trial by the record. This form of 
trial is only used in one particular instance, 
and that is where a matter of record is 
pleaded in any action, as a fine, a judg- 
ment, or the like, and the opposite party 
pleodd ** nul tiel record^*' fe., tnat there is 
no such matter of record existing ; where- 
upon issue is joined, which is called an 
issue of fittZ tiel record, and in such, cases 
the Court awards a trial by inspection and 
examination of the record. Stephen on 
Pleading, 112. 

VUir : See title Monk« 

VXnSCTBJO'nrKC (now for then). When 
a party has omitted to take some step 
which he ought to have taken, as to file 
an affidavit, or to enter up judgment, for 
instance, tl>e Court will sometimes permit 
him to do it after the proper time has 
passed by for that purpose, and will allow 
it to have the same effect as if it had been 
regularly done; and this in the case of 
the affidavit is called filing it nunc pro 
tune ; or in the case of entering up judg- 
ment, is called entering it nunc pro tunc ; 
!.«., doing it now for (or instead of) then. 
By r. 66, H. T. 1853, all judgments, 
whether interlocutory or final, shall be 
entered of record of the day of the month 
and year, whether in term or yeoation, 
when signed, and shall not have relation 
to any other day; but it shall be com- 
petent to the Court or a judge to order a 
judgment to be entered nunc pro tunc. 
Under this rule, a judgment is frequently 
allowed to be entered nunc pro tunc, 
where the signing of it has been delayed 
by the act of the Court, and usually in 
the case of the death of a party, e.g,^ if 
a party dies after special verdict, or after 
a special case has been stated for the 
opinion of the Court, or after a motion in 
arrest of judgment, or for a new trial, or 
after a demurrer set down for argument 
and pending the time taken for argument, 
or whilst the Court is considering of its 



258 



A NEW LAW VICTIONABY. 



VTJVC PBO TUHO — continued. 

judgment. No such indulgence is g^ven 
where the neglect to enter up judgment is 
attributable to the laches of the plaintiff 
or of those representing him, or by reason 
of any proceeding in error, or the like. 
The right to order judgment to be entered 
nunc pro tunc belongs even at Common 
Law to the Court. 

VnVOUPATIVS WILL (testamentum 
nuncupatum), A will which depends 
merely upon oral eyidence, haying been 
declared or dictated by the testator pre- 
yious to his death, before a suflQoient 
number of witnesses, and afterwards re- 
duced to writing. All wills, however, must 
now be reduced into writing at the time 
they are made (1 Vict. c. 26, s. 1). In the 
interval between the Statute of Frauds 
(29 Car. 2, o. 8) and the New Wills Act 
(1 Vict. c. 26) nuncupative wills were good 
for estates not exceeding £30 in all, where 
the will was pronounced before three wit- 
nesses and was reduced into writing within 
six days after it was made, or was proved 
within six months of the making; but 
before the Statute of Frauds the^ were 
yalid without limit as to estate, just as 
they always were in Roman Law if made 
in the presence of seven witnesses. Just, 
ii. 10, 14. 

HVPEB OBIIT (he died lately), A writ 
that lay for a co-heir who had been de- 
forced by her co-parcener of lands or tene- 
ments, of which their grandfather, father, 
brother, or other common ancestor had died 
seised in fee simple. F. N. B. 197; 
Cowel. 

HD^TUBS (Guardians for). Are the 
father or mother until infants attain the 
nge of fourteen years ; and in default of 
father or mother, the ordinary in former 
times usually assigned some discreet per- 
son to take care of the infant's personal 
estate, and to provide for its maintenance 
and education. But this duty is now dis- 
charged by the Court of Chancery, which 
appoints a guardian for that purpose. 
iSee titles GuABDULMB ; Infants. 



o. 

OATHS. Have been very generally in 
use as a security that a witness will speak 
the truth ; but in recent times, in the case 
of persons holding conscientious views of 
the impropriety of oaths, a solemn promise 
or declaration that they will speak the 
truth, and the whole truth, has been sub- 
stituted for them (83 & 34 Vict c. 49). 
Since the case of Omyehund y. Barker 
(1 Atk. 21) it has been usual in England to 



OATHS — continued. 
swear each witness according to the forma 
of his own religion, the English form 
being upon the Holy Gospels. Before an 
oath can be administered, it must be shewn 
(if any doubt of the fact ediould exist), that 
the witness is aware of the sanctity of the 
oath, or generally that God will puniah 
falsehood. Oaths have, however, been the 
subject of considerable abuse in law, par- 
ticularly the so-called Decieory Oath, which 
in the absence of other evidence to the 
contrary, was permitted to settle the <nic>^ 
tion in dispute ; also, the so-called 8up- 
pletory Oatn, which was administered by 
the judge, and was allowed to haye a 
similar effect. 

OBUOATIOH (jMiaatio). An obligation 
or bond is a deea whereby a person 
obliges himself, his heirs, executore, and 
administrators, to pay a certain smn of 
money to another at an appointed day; 
and he who so obliges himself, or enters 
into such a bond, is termed tiie obligor, 
and the party to whom he so obligee, or 
binds himself, is termed the obligee. 

Buch is the use of the term ^ obligation " 
in English Law; but the word is com- 
monly used in a much more general sense 
in jurisprudence as denoting any liability 
incurrea by one person to another in Tirtne 
either of an agreement of the parties or 
their disagreement; and an obligation is 
said to aridc either ex contractu or gticwi so, 
or ez delicto, or quasi so. 

Again, obli^tions are of many Tarie- 
ties, — being either first perfect ( i.0., ac- 
tionable, civiles) according to the lavrs of 
the particular country, or secondly, imper- 
fect (i.e., naturales, or moral) according to 
the same laws. And as a general rule, 
all systems of law (other than the English 
Law) allow to such latter varieties of obli- 
gation a partial legal efficacy, e.g., making 
them good by way of defence to an action 
at any rate. For the effects which the 
Roman Law. allowed them, see Brown's 
Savigny, title Naturalis Obligatio. 

OBUOATIOH SOUDAIBE. This, in 
French Law, denotes joint and several 
liability in English Law, but is applied 
also to the joint and several rights of the 
creditors pa^iies to the obligation. 

OOCUPAHCT is defined to bo the 
" takine possession of those things vrhich 
before belonged to nobody ;" hence the 
title which a person so acquires in things 
is called title oy occupancy. Occupancy is 
frequently divided into general ana special 
occupancy. General occupancy occurred 
where a person was tenant pur autre vie, 
and died during the life of the oegtui que 
vie, in which case the person who first 
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entered on the land after his death might 
lawfully retain possession thereof, as long 
as the cestui que vie lived by right of occu- 
pancy, because it belonged to nobody. 
Special occupancy occuzred where an 
estate was limited to a man and his heirs, 
or the heirs of his body, during the life of 
another person, by which the heir or heirs 
of the body of such grantee luight enter on 
the death of the ancestor, and hold posses- 
sion as special occupant, having an exclu- 
sive right, by the terms of the original con- 
tract, to occupy the hinds during the residue 
of the estate granted. General occupancy, 
in the sense before described, wus abolished 
by tlie Statute of Frauds, and the remnant 
of the estate was made distributable among 
the creditors (if any), and the surplus 
remaining over was (a^r 14 Geo. 2. c. 20) 
to be distributed among the next of kin of 
the deceased grantee. The whole law is 
now regulated by the 1 Vict. c. 26, which 
re-enacts the provisions of both the last- 
mentioned two statutes as regards occu- 
pancy. 

Occupancy, in a larger sense, has played 
a great part in international law and in 
jurisprudence. In international law, it is 
regarded as the title to the ownership of 
newly-discovered countries, and also (under 
the particular name of hostile capture) as 
the title to the ownership of newly-con- 
quered countries. In jurisprudence, it is 
pat forward, at least very commonly, as 
the foundation and origin of all propertv, 
whether in lands or in goods ; but an oo- 
jection is taken to it as such in Maine's 
Ancient Law, upon the ground that occu- 
pancy, in order to be a fiouiidation of 
property, is an adviud taking possession 
of a thing, and the notion of advisedness is 
too abstract for an early age. Probably, 
this objection refutes itself ; and, after all, 
to quote the words of Savigny, property 
has had its origin in ** adverse possession 
ripened by prescription." 

ODIO ET ATIA. An old writ which 
was directed to the sheriff to inquire 
whether a man committed to prison on 
suspicion of murder was committed on iust 
cause of suspicion, or only out of Qiafice. 
And if upon an inquisition it were found 
that he was not guilty, then another writ 
was directed to the ^eriff to bail him. 
Le9 Termes de la Ley. 

OTFEFCE (delictum). Offences are 
either capital or not capital; capital 
offences are such as draw down the punish- 
ment of death on the offender, such as high 
treason, feluny, &c. Offences not capital are 
those of a less important nature, and which 
are generally termed misdemeanors. 



OmCE (officium). An office is defined 
to be the right to exercise a public or 
private employment, and to take the fees 
and emoluments belonging thereto ; and it 
is considered in law a species of incorporeal 
hereditament. 

Seie also next title. 

OFFICE, IVQUEST OF. An inquisition 
or inquest of office is an inquiry made by 
ti.e king's officer, his sheriff, coroner, or 
escheator, by virtue of his office (virtute 
officii), or by writ sent to him for that 
purpose, or by commissioners specially ap- 
pointed, concerning any matter that en- 
titles the king to the possedbion of lands 
or tenements, goods, or chattels, &c. This 
inquiry is made by a jury formed of an in- 
definite number of persons ; it used fre- 
quently to be made auring the existence of 
the military tenures, but is now grown 
almotot out of u6e. For farther information 
on this subject, see titles Inquest ; and In- 
quisition OF Office. 

OFFICIAL, or OFFICIAL PBIVCIPAL. 

This was the name g^ven to a judicial 
officer of high eoclehiastioal authority in 
the province of Canterbury, and who was 
appointed by and under the authority of 
tne archbishop. He had extraordinary 
jurisdiction in almost all ecclesiastical 
causes, and all appeals from bishops and 
their surrogates were directed to him. 
His ordinary juri«liction extended through- 
out the whole pvyrince of Canterbury; 
but his citation, except upon appeal, or 
by letters of request, was confined to his 
own ^ocese. This office was at one time se- 
parate from that of the Dean of the Arches' 
Court of Canterbury; but as the two 
Courts met at the same place (formerly 
Bow Church, de Arcubua), and the Dean of 
the Arches frequently performed the duties 
of the official, in the course of time thev 
became, and ever afterwards remained, 
completely united and identified. The 
Court of the Official Principal was therefore 
called the Arches Court of Canterbury, 
and wus of very ancient origin, having 
subsisted! before the time of Henry II. It 
was held in tiie hall belonging to the 
College of Civilians, or Doctors of the 
Civil Law, at Doctors' Commons. The 
duties of the Official Principal, or Dean of 
Arches, are now discharged by the Judge 
of the Court for Ecclesiastical Causes, an 
office which is at present combined with 
that of the Judge of the High Court of 
Admiralty. 

See title Court of Arches. 

OFFICIO, OATH EX. An oath for- 
merly adminibtered to persons by which 
they might be compelled to confess, accuse, 
or purge themselves of any criminal matter 

S 2 
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OTWUnO, OATH VX—eontinued, 
or thing by which they might be liable to 
any censure or punishment. This oath 
was made use of in the Spiritual Courts as 
well in criminal cases of eoclesia.^tical 
cognizance, as in matters of civil right* 
but was abolished with the High Commis- 
sion Court by stat. 16 Car. 1, c. 1 1. 
See title High Commisbion Coubt. 

OLEEOK, LAWS 07. The laws made 
by Richard I., when at Oleron, relating to 
maritime affairs. Le$ Termee de la Ley : 
Ca Ldtt. 260. 

OHUB FBOBAVDL This means the 
Burden of Proof. It is a general rule tlint 
he who asserts a fact is bound to prove it ; 
and it is not ordinarily required to prove a 
negative, ei qui dxcit non qui negai ineum- 
bit probiuio. But what is at firist sight a 
negation may be in realitv an affirmative 
as^rtion, and in respect of it the onus prO' 
handi would rest on tbe person asserting it 
{WiUiamt v. E, L Co,, 8 East, 193), unless 
the matter was peculiarly within the know- 
ledge of the other party, e.g., killing game 
without being duly qualified (Spieree v. 
Tarker, 1 T. B. 144), or selling beer without 
a licence. R. v. Harrieon, Paley, Conv. 45, n. 

The onus prolxindi may be shifted by 
some presumption of law, e.gr., by the pre- 
sumption of innocence (WtUiams v. K I. 
Co,, eupra)\ or of legitimacy (^Banbury 
Peerage Case, 2 Selw. N. P. 709) ; pr of 
value in the case of an acceptance to a 
bill iMiVU V. Bather, 1 M. & W. 425) ; or of 
sanity {SuiUm r. Sadler, 26 L. J. (C.P.) 
284); however, in numerous cases of a 
criminal nature, the Legislature has ex- 
pressly enacted that the burden of proving 
- authority, ooneent, lai^ul excuse, and the 
like, shall lie on the defendant, e.g., in the 
case of a person being found by night with 
implements of housebreaking. 24 & 25 
Vict. c. 96, B. 58. 

A test frequently, but not always, avail- 
able for determining upon whom the 
burden of proof rests, is, — ^to ask which 
party would succeed if no evidence were 
given on either side, and l^en the anue 
prohandi will rest upon the other party 
IMUls V. Barber, 1 M. & W. 427). For 
example, in an action for not executing a 
contract in a workmanlike manner, the 
onus rests on the plaintiflf(.imo«v. Hughes, 
1 M. & Bob. 464). Wherefore, usually, 
the party on whom the onus prdandi lies, 
as developed on the record, must begin; 
and the right to begin is conversely a test 
of the party on whom the onus prcbandi 
rests. And yet in certain cases me right 
to begin is in the plaintiff, while the onus 
probandi lies on the defendant, or, vice 
versd, as in cases where a plaintiff seeks 



OHUB FBOBAKDI—oonftJttied. 

unliquidated damages in an action for libt-l 
or slander, or even of covenant or aasump- 
sit Mereer v. Whall, 5 Q. B. 447. 

OFEirnrO a COmOBSIOir. Entering 
upon the duties under a commission, or 
commencing to act under a oommissioo, is 
so termed. Thus the Judges of assize and 
nisi prius derive their authority to act 
under or by virtue of commissions diiectt-d 
to them for that purpose ; and, when they 
commence acting under the powers so com- 
mitted to them, they are said to open the 
commissions, and the day on whicn they 
so commence their proceedings is thence 
termed the commission day of the assizos. 

OPEHIVO A BULK. The act of re- 
storing or recalling a rule, which has been 
made ab«x>lute, to its conditional state, as a 
rule nisi, so as to re-admit of cause being 
shewn against the rule. Thus, when a 
rule to shew cause has been made absolute 
under a mistaken impression that no 
counsel had been instructed to shew canse 
against it, it js usual for the party at 
vniose instance the rule was obtained to 
consenl to have the rule opened, by which 
all the proceedings subsequent to the day 
when cause ought to have been shewn 
against it are in effect nullified, and the 
rule is then argued in tiie ordina]7 way. 

OPENOrO PLSABIVGS. In trials at 
Nisi Prius it is the practice for the plain- 
tiff s counsel to state briefly the substance 
and effect of the pleadings in the cause, 
in order that the junr may know what are 
the issues about to be tried, and this is 
termed "opening the pleadings/* 

OFTIOir. The archbishop has a cus- 
tomary prerogative when a bishop is con- 
secrated by him, to name a derk or chap- 
lain of his own to be provided for by the 
bishop, in lieu of which it is now usual 
for the bishop to make over by deed to the 
archbishop, his executors, and assigns, 
the next presentation of such dignity or 
benefice in the bishop's disposal within 
that see. as the archbishop himself shall 
choose, wldch is, therefore, called his option. 
Cowel. 

OBATOB. The plaintiff in a cause or 
matter in Chancery, when addressing or 
petitioning the Court, used to style himself 
*' orator," and when a woman, *• oratrix," 
But the phrase has long gone into disuse, 
and the customary phrases are now plain- 
tiff and petitioner. 

OBDSAL. The most ancient species 
of trial was that by ordeal, which was 
distinguiahcd by the appellation of judi- 
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cium Dei, and sometimes by wXgarU pur- 
gatio, to distinguiah it from the canonical 
purgation, whidi was by the oath of the 
party. It was of two kinds : fire ordeal 
and water ordeal ; the former being oon- 
flued to persons of rank, the lutter to the 
common people. Fire ordeal was per- 
formed either by taking np in the hand a 
piece of led-hot iron of one, two, or three 
poonda' weight, or else by walking barefoot 
and blindfold over nine red-hot plough- 
shares laid lengthwise, at unequal distances, 
and if the party escaped unhurt he was ad- 
judged innocent, if otherwise, he was con- 
demned as guilty. Water ordeal was 
performed efther by plunging the bare 
arm up to the elbow in boiling water, or 
by casting the suspected person into a 
river or pond of cold water ; and if iu the 
former instance his arm was unbumt, or if 
in the latter instance he floated without 
any effort to swim, it was deemed evidence 
of his innocence ; if otherwise, of his 
guilt The ordeal was abolished in the 
reign of Henry III., when tl.e more ra- 
tional procc-ss of trying the guUt or inno- 
cence of an accused person by means of 
evidence laid before tne jury was substi- 
tuted for it. 

See title Jubt, Tjual bt. 

OXSSBfl OT THE DAT. Any member 
of the House of Commons who wishes to 
propose any question, or to **move the 
House," as it is termed, must, in order to 
give the House due notice of his intention, 
state the form or nature of his motion on 
a previous day, and have it entered in a 
book termed the order book; and the 
motions so entered, the House arranges, 
shall be considered on particular days, and 
such motions or matters, when the day 
arrives for their being considered, are then 
termed the ^ orders of the day." May on 
Pari. 

oxonrAVGE or PABIIAUSKT. sir 

Edward Coke says that an ordinance of 
Parliament is to be distinguished from an 
Act of Parliament, inasmuch as the latter 
can be only made by the king and a three- 
fold consent of the State, whereas the 
former may be ordained bv one or two of 
them. At the time that the right of the 
Commons to participate in legislation was 
yet only in growth a distinction was taken, 
for the first time, in the reign of Ed- 
ward UI. between ordinances and statutes, 
the former being experimental Acts passed 
for a time only, and, as it were, on triul, 
and which might afterwards be, and often 
were, convert^ into statutes, t.6., perma- 
nent Acts, or else might be continued for 
a time, or discharged altogether. 



OXSnrAST. in the CivU Law signi- 
fies any judge who has authorify to teke 
cognizance of causes in his own right, and 
not hj deputation. But in the Common 
Law it signifies the bishop of a diocese, 
though more frequently a commissary or 
official of the bishop or other ecclesias- 
tical judge who has judicial authority 
within, his jurisdiction. 

OXOnrAST or RWOATB. a divine* 
who is appointed to attend the condemned 
criminals in that prison to prepctfe them 
for death, Ac, 

OBIOnrAL WBIT. An original writ 
was the process formerly in use for tiie 
commencement of personal actions. It 
was a mandatory letter from the king, 
issuing out of Chancery, sealed with the 
great seal, and directed to the sheriff of 
the county wherein the injury was com- 
mitted, or was supposed to have been com- ■ 
mitted, requiring him to command the 
wrongdoer or accused party either to do 
justice to the plaintiff, or else to appear in 
Court and answer the accusation against 
him. This writ is now disused, the writ 
of summons being the process prescribed 
by the Uniformity of Process Act for com- 
mencing personal actions ; and under the 
Judicature Act, 1873, all suits, even in the 
Court of Chancery, are to be commenced by 
such writs of summons. 

OXPHAHAOX PAXT. That portion of 
an intestate's effects which his children 
are entitled to by the custom of London. 
This custom appears to be a remnant of 
what was once a general law all over Eng- 
land, namely, that a father should not by 
his will bequeath the entirety of his per- 
sonal estate away from his family, out 
should leave them a third part at least, 
called the children's part, corresponding 
to the *^ bairns' part " or legitim of Scotch 
Law, and also (although not in amount) to 
the legitima quarta of Roman Law. Just, 
ii. 18. 

0TT8IBD (from the Fr. owrier, to put 
out). To be removed or put out; thus, 
ouster of the freehold signifies being put 
out of possession of the freehold ; ousted 
of an estate for years, signifies being turned 
out from the occupation of the land during 
the continuance of the term. 

0TT8TEB LX XAIK (to remove the hind). 
When the male heir arrived at the age of 
twenty-one, or the heir female at the age of 
sixteen, they might sue out their livery of 
ouster le main; that is, the delivery of 
their lands out of their guardians' hands. 
See also title Uvkbt. 

OUT OP COTJBT. Ho who has no legal 
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OUT Of COJJN—continued, 
BtatUB in Court is said to be *'oiit of 
Court,'* «.f., lie is not before the Court. 
Thus, when the plaintiff in an action, by 
some act of omission or commission, shews 
that he is unable to maintain his action, he 
is frequently said to put himself ** out of 
Court." Sometimes a person who is out of 
Court is said to have uo Iocub Btandi, 

OTTTXR BAX. Barristers at law are 
di viewed into two classes, viz. queen's coun- 
sel, who ore admitted within tne bar of the 
Courts, in seiits specially reserved for 
tliemstlves; and junior counsel, who sit 
without the bar ; and the latter are thence 
frequently termed barristers of the "outer 
bar," or ** utter bar/* in contradistinction 
to the former class. 

See also title Utter Barristers. 

OTJTLAWST. The process of putting 
n mnn out of the proteition of the law, so 
that he is incapable of bringfing any action 
for redress of injuries ; and it is also 
nttendid with a ierfeiture of the party's 
•xoods and chattels, a consequence which 
is in no way affected by the Forfeiture for 
Felony and Treason - Abolition Act, 1870 
(33 & 34 Vict. c. 23). 

OXJTSTANDIirO TEBXB: See Utle 
Term. 

OTTVERTUBE DX8 8UCCE88I0HB. In 

French Law denotes the right of succes- 
sion which arises to one upon the death, 
whether natural or civil, of another. Such 
successor must not be either as yet uncon- 
ceived, or a child rum viable, or one civilly 
dead ; and he must also be clear of certain 
moral delinquencies, for which see Code 
Civil, 727. Bastards have no rights of suc- 
cession ; but in case their parent leaves 
legitimate offspring, they have one-third 
of the goods which, as a legitimate child, 
they would have received; and if the 
parent leaves no le*^timate offspring, but 
ascendants or collaterals (being brothers 
or sisters), then one-half; and if the parent 
leaves neither legitimate offspring nor 
ascendants nor collaterals (being brothers 
or sisters), then three-fourths : and in case 
of a total failure of inheritable relations, 
then the whole. The widow surviving 
takes the succession where the parent 
leaves no inheritable relations or bastards, 
and failing her, the state. 

OVERT (Fr. open, dx.) Thus an overt 
act signifies an open or manifest act, such 
as con be manifestly proved. 

In charges of treason it is necessary in 
order to a conviction to substantiate either 
one overt act by at least two witnesses, or 
two overt acts of the same character by 
one witness apiece. 
See title Treason. 



OTEB (lo hear). This word, says I>r. 

Cowel, seems formerlv to have »gniiied 

what our word assize does now, aed quxre, 

as to oyer of deeds, and oyer and terminer. 

See the two following titles. 

OTEB 07 DEEDS AHD SEOOHDS. 

Hearing of deeds and reoords. Thna, 
when either party in an action alleges any 
deed, he is in general obliged to make pro- 
fert of such deed ; that is, to produce it in 
(>onrt simultaneously with the pleading in 
which it is alleged. When oral pleading 
was in practice, the deed was actually pro- 
duced in Court ; but afterwards profert 
consibted merely of a formal allegation that 
the party shewed the deed in Court, it 
being, in fact, retained in his own custody. 
When profert was thus made by one of the 
parties, the other, before he pleaded in 
answer, was entitled to demand oyer, that 
is, to hear it read ; and this, either for the 
purpose of enabling him to ascertain the 
gt^nuineness of the alleged deed, or of 
founding on some part of its contents 
(not set forth by the adverse party), some 
matter of answer. Oyer of records was of 
the same nature, being a demand to hear 
any record read which had been alleged 
in the pleading of the opposite party. By 
the Common Law Procedure Act, 1852, 
s. 55, it shall not be necessary to make 
profert of any deed or other document 
mentioned or relied on in any pleading ; 
and if profert shall be made, it shall not 
entitle the opposite party to crave oyer of, 
or set out upon oyer such deed or other 
document But this provision affects the 
form of pleading only, and not also the 
rules of evidence, or the modes of proTing 
any deed or other document. 

OTEB AHD TEBHIITEB (from the Fr. 
ouTr, to hear, and terminer, to determine). 
A commission of oyer and terminer is a 
commission under the king*s great seal, 
directed to certain persons, among whom 
two Common Law judges are usually 
appointed, empowering them to hear and 
determine treasons, felonies, robberies, 
murders, and criminal offences in general. 
See title Jubtices of Oter and Ter- 
miner. 



0, TE8. It is said to be a corruption 
of the French oyez, t.e., hear ye ; and is 
sometimes used in Courts by the public 
crier, to command attention when a pro- 
clamation is going to be made. 



P. 



PADTE, 70BT ET DUBE (Fr., punish- 
ment, strong and severe). A special 
punishment for those who, being arraigned 
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PAIHSy TOBT ET JHUVR— continued. 
for felony, refuaed to put tbemselves upon 
the ordinaxt ^nal of God and the coontry, 
and were, therefore, oonsidered as mute in 
the interpretation of the law. This 
punishment was vulgarly called pressing 
to death. 

See also title Mute. 

PAIBIHO OFF. Members of the House 
of Commons cannot vote upon any question 
unless they are themselves present when 
the question is put. When, therefore, a 
member wishes to absent himself from the 
House, and at the same time is anxious 
not to diminish the strength of his party by 
the loss of his vote during his absence, he 
seeks out some member of the opposite 
party who is also anxious to absent him- 
self, and by mutual agreement the two 
(or *'pair" of) members arrange to be 
absent at the same time, the effect of 
which, of course, is, that on all questions 
which occur during their absence, a vote 
is neutralised on each side ; and thus the 
relative numbers on any given division are 
precisely the same as if both members were 
present. This system is known by the 
name of "pairs," and members acting 
under this arrangement are thence said to 
" pair off" upon aDy question in which a 
division of the House takes place during 
their absence. 

PAIS (Fr. country), A trial per pai$ 
signifies a trial by the country, or, as it is 
more commonly called, by jury. An as- 
surance bv matter in pais is an assunmce 
transacted between two or more private 
persons in pais (in the country), t.e., upon 
the very spot to bo transferred. Matter 
in pais seems to signify matter of fact, 
probably so called because matters of fact 
are triable by the country, t.6., estoppels 
in pais are estoppels by conduct, as dis- 
tingpiished from estoppels by deed or by 
record. 

See title Estofpels. 

PALACES, BOTAL. The privilege of 
palace is attached to any place which id 
de facto the sovereign's residence. Hamp- 
ton Court Palace was formerly a royal 
residence, but has not been personally 
occupied by the sovereign since 10 Geo. 2. 
The state departments have for many years 
past been used as a picture gallery, open, 
within certain hours, to the public gratui- 
tously ; the other apartments are occupied 
partly by officers of the palace, partly and 
chiefly by private persons, by the permis- 
sion and at the pleasure of the Crown. 
The palace is under the control of a house- 
keeper of the Crown, who (the housekeeper) 
has apartments in the palace. A writ of 
fl//a, having been executed in one of the 
suites of apartments occupied by private 



PALACES, MiYUr'-eoniinued. 

persons, an information of intrusion was 
filed against the sherifib and their officers 
in a case of Att.'Gen, v. Ddkin and Others 
(L.R.2EX. 290). It was held, ;)«r Curiam, 
that actual personal residence of the sove- 
reign at the time is not necessary to 
confer the privilege, if there is no intention 
to resume residence. 

PAHDECT8. The books of the avil 
Law compiled by Justinian are so called. 
The word literally translated means a 
universal collection or compilation of pas- 
sages, and denotes the universality of the 
subjects treated of in the Corpus Juris 
dvilis ; whereas the word Digest, which 
in England is the more common of the two 
words, means a methodical arrangement, 
and denotes the method or order which is 
so perfecUy observed in the arrangement 
of the same compilation. 

PAHEL. The slip of parchment on 
which the sheriff returns the name of the 
jurors to serve on a jury, is so called. 
See also title Iilpanel. 

PAHIEB. Is an attendant or domest'O, 
who waits at table and gives bread (panis), 
wine, and other necessary things to those 
who are dining. The phrase was in fami- 
liar use amongst the Eiiights Templars, 
and from them has been handed down to 
the learned societies of the Inner and 
Middle Temples, who at the present day 
occupy the halls and buildings once belong- 
ing to that distinguished order, and who 
have retained a few of their customs and 
phrases. " From the time of Chaucer to 
the present day, the lawyers have dined 
together in the ancient hall, as the mili- 
tary monks did before them, and the rule 
of their order requiring two and two to eat 
together, and all the fragments to be given 
in brotherly* charity to the domestics, is 
observed to this day, and has been so from 
time immemorial The attendants at 
table, moreover, are still called ' paniers,' 
as in the days of the Knights Templars." 
Addison's Knights Templars. 

PAHVAOE, or PAWVAOE. Words 
used by our law writers to signify the 
money which the agistors of the forest 
collect for the feeding of swine within the 
forest, and sometimes it is used for the food 
itself. Les Termes de la Ley. 

PAEAKOUET (from the French par and 
fnonter\ The supreme lord of a fee, in 
oontraaistinction to the mesne lord, who 
held of some superior under certain ser- 
vices (F.N. B. 135; Cowel). The sove- 
reign is the universal lord paramount, of 
whom all lands are held in England. 
See title Fisudal Tenubss. 
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FABAPHSBVALIA (fmm the Greek 
irapc(, betides^ and ^tprfiy dower^ i.e., aome^ 
tiling to which the wife is entitled oyer and 
above her dower). Under the term •* para- 
phernalia'' are included such apparet and 
ornaments of the wife as are suitable to her 
condition in life, llius, pearln and jewels, 
usually or sometimes v^om by the wife, 
although articles of mere ornament, have 
been held to fall within the term paiapher- 
nal'a, as in the case of Mangey v. Hunger- 
ford (2 Eq. G. Ab. 156), where the widow 
claimed and obtained her gold wutch and 
Hcvoral gold rings as paraphemalis, which 
had been given to her at the funerals of re- 
lations. 

PAEAFHERVAUX, BIEHB. In French 
Law all the wife's property ii hich is not 
subject to the regime doled (see that title) 
id calletl by this name ; and of these the 
wife has the entire ndministralion ; but 
tshe may nllow the husband to enjoy them, 
and in that case he is not liable to account. 
Oumpaie English Law, Pin-Monet; Sepa- 
rate Estate ; Pabapheunalia. 

PABAYAII ( from the French par and 
avayler). Tenant paravail signified the 
lowest tenant of land, being the tenant of 
a mesne lord ; he was so called because he 
was Bupposetl to make avail or profit of the 
land for another. Cowel ; 2 Bl. 60. 

PABCEHAXT. The holding of lands 
jointly by parceners or coparceners. See 
title Coparcenebs. 

PABCENEBS: See title Gofarcknebs. 

PAEDOV. The Grown, in exercise of 
its prerogative of mercy, may pardon after 
oouviction either of treason or of felony. 
But such pardon may not be given in anti- 
cipation of a oonyiction, and so as to be 
pleaded in defence to a proeeculion {see 
title Danbt, Impeachment of). The par- 
don relates of course only to the particular 
oonvictiqn for which it is given. Beg. v. 
IIarrt)d, 2 G. & K. 294. 

PARENT AHD CHILD: See titles In- 
fants; SBDrCTlON. 

PABK (parens). The word commonly 
signifies an indosure ; but to constitute a 
hgal park, or rather a park in the eye of 
the law, it must have been made so by the 
king's grant, or at least by immemorial 
prescription. Les Termes de la Ley. 
See titles Ghasb ; Wabbbn. 

PABUAHENT— J/8 division into two 
Houses. The year assij^ned by Garte 
for this division is 17 Edward 3, and 
that is the most probable dato. But 
Hallam argues for a much earlier date; 
and he instances 11 Edward 1 as a year in 



'ShXLLKMXBt— continued. 
which the Houses were divided ; the Gom« 
mens and Spiritual Peers having in that 
year sat at Acton Bumell, while the Tem- 

Eoral Peers sat at 8hrew:»bury. It appears, 
owever, that the reparation in 11 Fd- 
ward 1, was due to a special cause, that is 
to say, the temporal peers in their sitting at 
Shrewsbury were trying David Prince of 
Wales (otherwise called Llewellyn), on a 
charge of treason ; and upon such a tzisl 
the Spiritual Peers, and a fortiori the Gom- 
mons, were not entitled to be present. The 
other instances which Hallam puts forward 
might possiblv be explained in like 
manner upon their special circumstances ; 
and therefore any such occasional separa- 
tions must not be suffered to impugn the 
authority of Garte, or the correctness of 
the dato whieh he assigns. But, in (act, 
an earlier separation of Lords and Com- 
mons was not needed; for the Commons, 
even when they met under the same roof 
as the Lords always sat apart from the 
Lords in the lower' end of the iiall, and 
not then assuming to discharge any duties 
beyond the grant of money or supplies, 
there wa^ no urgent reason in early times 
why they should sit in a separate house. 

PABLIAXENTABT A0EET8. Peraons 
who act as solicitors in promoting and 
carrying private bills through Parliament. 
They are usually attorneys or solidton, 
but who do not usually confine their prac- 
tice to this particular department. 

PABXIAHEETABT TAXES. Such 
taxes MS are imposed directly by Act of 
Parliament, t. 6., by the Legislature iteelf, 
as distinguished from those which are im- 
posed by private individuals or bodies 
under tiie authority of an Act of Par- 
liament. Thus, a sc^wers rate, not being 
impfjsed directly by Act of Parliament 
but by certain persons termed commis- 
sioners of seweri<, is not a parliamentary 
tax; whereas the income tax, which is 
directly imposed, and the amount also fixed, 
by Act of Parliament, is a parliamentary 
tax. 

See title Taxation. 

PABOL (Fr., signifying word, speech, 
&c.). This word signifies verbal, in con- 
tradiction to that which is written. Thus, 
a parol agreement signities an agreement 
by word of mouth, in contradistinction to 
a written agreement. The pleadings in au 
action are also, in our old law French, de- 
nominated the parol, because they were 
formerly actual tivd voce pleadings in 
Court, and not mere written allegations ajB 
at present. A remnant of this latter use 
of the word occurs in the phrase, *Hhe 
parol shall not demur" (as to whicli, aee 
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next title). Parol evidence ia also the 
phrase commonly used to denote extrinsic 
evidence, t. e., evidence outside of the 
written document which it is used to ex- 
plain. 

See title Bxtbinsio Evidenob. 

PABOL DSMUSBSB. A plea to stop 
or stay the pleadings in an action. In 
many real actions brought by or against 
au infant under the age of twenty-one 
years, and also in actions of debt brought 
against him, as heir to any deceased an- 
cestor, either party may suggest the non-age 
of the in&nt, and prav tiiat the pro- 
ot.'edings may be deferred till his full age 
or (in our legal phrase) tliat the infant may 
have his age, and that ** the parol may 
demur," that is, that tlie pleadings may be 
btiyed; and then they shall not proceed 
till his full age, unless it be apparent that 
ho cannot be prejudiced thereby. This 
plea of parol demurrer was abolished by 
tiie Stat. 11 Geo. 4 & 1 Will. 4, c, 47, as 
to proceedings under that statute, being 
cliicfl V decrees for the sale of real estate to 
pay debts. But since the Trustee Act, 
1850, and Trustee Extension Act, 1852, a 
resort to the last-mentioned statute is 
seldom necessary. 

PAB80V {jpereond), in its legal accepta- 
tion, signifies the rector of a parocnial 
church. He is called parson, pereona^ be- 
cause, by his person, tne church, wliioh is 
an iuvisible tx)dy, is repreeeutcil. Qo* 
Lilt. 300 a, s. 528. 

PAS80V IHFAS80HSS. When a clerk 
is not only presented, but instituted and 
inducted into a rectory, h^ is then, and not 
before, in full and complete possession, 
and is called in law persona impenonata^ 
or parson imperaonee. Go. Litt. 300. 

PABTAOS. This is, in French Law, the 
ptirtition of English Law, and is. demand- 
able as of right. 

PAXHCULAB ESTATE. A limited 
legal interest or property in lands or tene- 
ments, as distinguianed from the absolute 
property or fee simple therein, is usually so 
termed ; and he who holds or enjoys such 
a limited interest therein is thence some- 
times called the particular tenant. Thus, 
if A. has the aosolute property or fee- 
simple in certain lands, and he demises 
them to B. for a term of seven years, or 
life, the legal interest which B. would thus 
acquire therein would be called the par- 
ticular estate with reference to A.'s estate 
in fee-simple ; t. e., it would be a particle 
or portion carved or cut out of A.'s fee- 
simple. 

/S^ also titles Bemaindeb ; Bevkb8ion. 



PAXTI0ULAB8 07 DXHAHD: See tiUe 
Bill of Pabticulabs. 

PAXTICTTLABS 07 OBJXCTIOirS: See 

title KOTIOB OF OBJEOnONS. 

P AXTISI, or PKIVIE8. «< Parties *' to a 
deed or contract are those with whom the 
deed or contract is actually made or en- 
tered into. By the term ^ privies," as applied 
to contracts, is frequently meant those 
between whom the contract is mutually 
binding, although both are not literally 
parties to such contract. Thus, in the 
case of a lease, the lessor and lessee are 
both parties and privies, the contract being 
literally made between the two, and also 
being mutually binding ; but if the lessee 
assign his interest to a third party, then a 
privity arises between the assignee and 
the original lessor, although such assignee 
is not litendly a party to the original 
lease. 

See also title Pbiyhs. 

PABTITIOV (parUtw), The dividing of 
lands held by joint tenants, copiirceuers, 
or tenants in common, into distinct portions, 
so that they muy hold them in severalty ; 
and the instrument by which this partition 
or division is effected is called a deed of 
partition (4 Cruise, 83). A parlilion is 
usually effected upon bill filed in the 
Court of Chancery, after tlie decree on 
which the parties execute to each other 
the requisite mutual conveyances of oich 
other's shares (see title Convetangks). 
But if the parties can agree among them- 
selves to muke a partition, there is no 
occasion to resort to the Court nt all. 
Since tiie Partition Act, 1868 (31 & 32 
Vict. c. 40), the Court may in certain cases 
specified in the Act decree a sale in Lieu of 
partition. 



This is a voluntary 
contract, whereby two or more persons 
agree to put their money and labour, or 
either, tog^ether in some lawful business, 
and to divide the profits arising from the 
business. No third party can be intro- 
duced into the partnership without the 
consent of all ; but he may be taken as a 
•sub-partner of one or more of the partners 
{Ex parte Barrow, 2 Rose 255). Upon the 
death of a partner, he may not by his will 
introduce a successor to his share (Pearce 
V. Chamberlain^ 2 Ves. 33), unless the 
partnership agreement authorizes him to 
do so. Stuart v. Bute (Earl), 8 Ves. 212: 
11 Ves. 657. 

In the absence of stipulation, the shares 
of the partners, both in the capital and in 
the profits, are presumed to be equal, and 
the losses to be similarly divisible (Pecuioeh 
V. Peaeoekt 16 Ves. 49) ; but the pi-esump- 
tion is rebuttable {Steufart v. Forbee, 1 Mm. 
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ft O. 137). A partner is nut entithd to 
interest on the capital which he brings in 
(HiU V. King, 1 N. B. (L.C.) 161), but he is 
entitled to interest on advances made in 
excels of his share of capital (Ex parte 
Chippendale, 4 De G. M. k G. 36), five per 
cent, being the customary rate. Ex parte 
JBignold, 22 BfaY. 167. 

The true criterion of a partnership is, 
that each member of it stands in the rela- 
tion of a principal to the other members, 
who in that regard are his agents (Cox y. 
Hickman^ 8 H. 0. 268); consequently a 
person may share profits without being a 
partner, ojs well by the Common Law, as 
undt-r the Act 28 & 29 Vict, o 86, and 
may in that manner escape all liability for 
losses. On tbe other hand, a person who 
is not a pnrtner may by holding himself 
out as one, become liable for losses, 
although not entitled to share in profits 
(Ex parte Wateon, 19 Ves. 461); but 
merely continuing the name of a deceased 
partner in the style, does not charge the 
executor with liability on contracts made 
since the death of his testator by' the 
surviving partners. Devaynes v. Noble 
(Houiion's Ca^), 1 Mcr. 616. 

The liability of a partner extends to all 
acts of his co-partners reasonably within 
the scope of the partnership ousiness, 
(SandHand v. Marsh, 2 B. & Aid. 672) 
although beyond the agreed powers of the 
co-partners, (Hawken v. Bourne, 8 M. & W. 
710) ; end such liability commences with 
the de facto commencement of the partner- 
ship, notwithstanding the partnership ar- 
ticles may not be signed till afterwards 
(BatUey v. Zetrt«, 1 Man. & G. 155), but it 
does not commence sooner as to third par- 
ties, notwithstanding by special agreement 
it commences sooner as oetween the co- 
partners (Vere v. Ashby, 10 B. & C. 288). 
However, no contract of one or more 
partners will bind the other or others if it 
be in a matter wholly unconnected with 
the partnership (Ex paaie Agaoe, 2 Cox, 
312) ; and no partner can bind the partner- 
ship by executing a deed (Barrieon v. 
Jackeon, 7 T. B. 207), unless he have been 
authorized by deed to execute it (Horsley 
y. Bush, 7 T. B. 209), or, unless the deed 
be one of release as distinguished from one 
of grant (AepinaU y. London and North- 
Western By. Co., 11 Hare, 325), the trans- 
action being, of course, one within the 
scope of the partnership (Ex parte Boean- 
quet, 1 De G. 432). Also, ordinarily, one 
partner cannot bind the firm by a guarantee 
for collateral purposes (Brettel v. WiUiams, 
4 Ex. 623), unless the other partners are 
proved to have sanctioned it (Sandilands 
y. Marsh, 2 B. & Aid. 672); also, one 
partner's part payment of the principal or 
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interest of a debt does not save the Statnte 
of Limitations, aa against the other part- 
ners, M. L. A. Act, 1856 (19 k 20 Vict 
c. 97), 8. 14, altering the former law 
(Whitoonib y. Whitina, Doug. 651); also, 
one partner cannot bind the firm by a 
submission to arbitration (Stead y. SaJt, 
10 Moo. 389). Neither can a partner in a 
non-mercantile firm ordinarily draw or 
accept bills or notes, or give a receipt for 
money so as to bind the firm (Harmon y. 
Johnson, 2 El. & Bl. 61 ; Dickinson y. 
Valpy, 10 B. & 0. 128) ; and a partner in 
a mercantile firm even cannot borrow 
money for the purpose of increasing the 
fixed capital of the finn. Fisher y, Tayler, 
2 Hare, 218. 

And with reference to the duration of 
the liability of partners, the liability of a 
retiring or deceased partner ceases with 
the cessation of the partnership as to him, 
provided notice by circular letter and in 
the Oazette has been given (Kirwan t. 
Kir wan, 2 G. & M. 617 ; Newsome y. CoUs, 
2 Gump. 617), but only as to contracts sub- 
sequent to the date of his interest ceasing 
(Wood v. Braddick. 1 Taunt. 104; Finder 
V. Wilks, 5 Taunt. 612) ; a dormant partner 
does not require to give such notice, ex- 
cepting to the customers who knew his 
connection with the firm (Evans v. Drum- 
mond, 4 Esp. 89). And it is competent for 
the creditors (although not also for the con- 
tinuing partners, unless with the consent 
of the creditors) to accept the liability of 
the continuing partner and to digcharge the 
ceasing partner. Lyth y. AuU, 7 Ex. 669, 
overruling Lodge v. Dieas, 3 B. & Aid. 611. 

Partnerships are usually carried on 
under agreements in writing (whether 
under hand and seal or under hand only), 
but a mere parol agreement su£Soes, and 
may even be substituted at any time for 
the written one (England v. Curling, 8 
Beav. 129); and where a partnership is 
continued after the term specified in the 
writing, it is a partnership at will upon 
the old footing, so far as applicable (Clark 
y. Leach, 1 De G. J. & S. 490) ; and the 
same is the case when a new partner is 
taken in without any fresh writing. Ausien 
y. Boys, 24 Beav. 598. 

One partner cannot sue another at Law 
in respect of a pcuinership matter, and 
therefore can have no account there 
(BoviU v. Hammond, 6 B. & G. 149), unless 
upon a special covenant for breach thereof 
(Broum v. Tapsoott, 6 M. & W. 119), or for 
a balance of^ account upon an implied 
promise to pay (Wray y. Miiestofie, 5 M. 
& W. 21). But even at Law one partner 
may sue another for a matter dehors the 
partnership (French y. Styring, 2 C. B. 
(K.S.) 857), for example, for money ad- 
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vanced or work done before the partner- 
ship, although towards the formation of 
the partnership (Venning y. Leckiet 13 
Eat!>t, 7). But in Eauity the partner has 
the following remeaics against his co- 
partner : — 

I. Specific performance, — 

(a.) Of contract for partnership for a 
term of years, when there have 
been acts of part performance 
{Scott y. BayvMntj L. B. 7 £q. 
112); but not 

(b.) Of agreement for reference {Street 
y. Righy, 6 Ves. 818. 

II. Injunction, — 

(a.) Against wilfully excluding a co- 
partner's name from the style, 
contrary to agreement (3far«JiaZ2 
y. Colman, 2 Jac. & W. 266) ; 

(&.) Against one partner engaging in 
another business, contrary to 
agreement (SomerviUe y. Mou>- 
hay, 16 Ves. 382) ; 

(c.) Against wilfully excluding a co- 
partner from the exercise of his 
rights as such {Didricheen y. 
CaWmrn. 2Ph.59); 

((2.) Agiiinst a sudden dissolution work- 
* ing irreparable damage. 1 Lindl. 
Partnership, 232, 3rd ed. 

III. Decree for dissolution* including 

the taking of the accounts and the 
appointment of a reoeiyer, with a 
yiew to the dissolution ; 
(a.) Where the co-partnership origi- 
nated in fraud {Rawlins y. 
Wickham, 1 Giff. 355) ; 
(&.) Where a co-partner is guilty of 
gross misconduct in partner- 
i^ip matters {Smith y. Jeyes^ 
4 Beay. 503) ; 
(c.) Where a co-partner is continually 
breaking the partnership agree- 
ment {Waters y. Taylor, 2 V. 
& B. 299) ; 
{d,) Where the incompatibility of 
tempers is extreme {Baxter y. 
West, 1 Dr. & Sm. 173) ; 
(c.) Where a co-partner whose per- 
sonal skill was indispensable 
to the partnership becomes in- 
sane. Jones y. Aoy, 2 My. & 
E. 125. 
ly. Beoeiyer, — ^towards dissolution. HaU 

y. Hall, 3 Mac & G. 79. 
y. Accounts, — ^without dissolution ; 
(a.) Where a partner has been ex- 
cluded; 
(&.) Where the partner complaining 
would be entitled to ask for 
a dissolution. Fairihome y. 
Weston, 3 Hare, 387. 
yi. Discovery , — in aid of an action at 
law, and even of a compulsory 
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reference to arbitration {British 
E. I. Co. y. Somes, 5 W. K. 813). 
Moreover, the jurisdiction in Equity is, 
in general, much mure available, and also 
more advantageous than that at Law, as will 
be seen from the following instances : — 
(1.) Upon the decease of a co-partner 
the creditors can only proceed 
against the survivors, but in 
Equity they may proceed 
against the estate of tno de- 
ceased {VuUiamy y. Noble, 3 
Mf r. 593) ; 
(2.) In the case of two firms having a 
common partner, neither firm 
can sue the other at Law, 
{Bosanquet v. Wray, 6 Taunt. 
597), but in Equity each miiy 
sue the other {Mainvoaring v. 
Newman, 2 B. & P. 120) ; 
(3.) In the case of a co-partner pur- 
chasing a share in the partner- 
ship, he cannot at Law sue his 
co-partners to recover it, but 
in Equity he may {Wright y. 
Uunier, 5 Ves. 792) ; 
(4.) The lands of a co-partnership are 
at Law liable only as lands, but 
in Equity they are liable as per- 
sonal estate {Baring v. Noble, 
2 By. & M. 495) ; and 
(5.) Genendly, a co*partner cannot 
obtain either specific perform- 
ance, an injunction, a decree 
for dissolution, the appoint- 
ment of a receiver, or an order 
to account at Law, although he 
may (as above is mentioned) 
have all of these in Equity. 
A partnership depending for its com- 
mencement upon the consent of the part- 
ners, depends upon the same consent for its 
continuance ; and therefore the dissolution 
of a partner^ip may be brought about by 
any sufficient dissent of the partners to its 
continuance, — namely, in the following 
variety of ways : — 
L Dissolution by act of the partners 
themselves, — 
(1.) Consent of all to dissolve {HaU y. 

BaU, 12 Beav. 414) ; 
(2.) Dissent of one, where partnership 
is at will {Master y. Kirton, 8 
Ves. 74; Chavany v. Van 
Sommer, 3 Wood. Lect. 416, n.^ ; 
(3.) Efflux of term of co-partnership. 
Featherstonhaugh y. Fentoiatj 
17 Ves. 278, 
II. Dissolution by operation of law, — 
(1.) By conviction of a partner for 

felony ; 
(2.) By the marriage of a partner, 
being a female {Nerot v. Bur^ 
nand, 4 Buss. 247) ; 
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(3.) By one partner *b general assign- 
ment (Heath y. Sanson^ 4 B. & 
Ad. 172) ; 
(4.) By execution creditor of a partner 
seizing his share or part thereof 
(Fox V. Uavhuryy Cowp, 445) ; 
(5.) By bankruptcy of a partner 
(Crawakay ▼. CoUin$, 15 Yes. 
218), the dissolntion tuking 
eflfec-t upon adiudication. but 
dating bnckwards to uct of l)unk- 
riiptey (Duiton y. MorrUon, 17 
Ves. 193) ; 
(6.) By hostilities between two coun- 
tries of co-partners, where they 
are foreigners to each other 
(GrisvM V. Waddingttm, 16 
Johns. (Am.) 438); 
(7.) By death of a partner (GUletpie 
T. HamiUon, 3 Madd. 254) ; 
III. Dissolution by decree of Court of 
Equity, for the reasons enumer- 
ated above. 
Immediately upon a dissolution being 
made, the power of the partners, either 
t(>gcther or individually, to enter into any 
new i ngogements ceases (ExparteWiUiams, 
1 1 Yes. 5) ; nevertlicless eocn partner may 
actively assist in the winding-up of the 
bu^siness, and therefore may give a valid 
receipt for any debt of the partnership 
received by him (Fox v. Hatiury, Cowp. 
445), nnd may even compound debts pro- 
vided the composition be fair and honoar- 
able (Beak v. Beak, Ca. t. Finch, 190). 
And in case of a dissolution by death or 
bankruptcy, the surviving or solvent 
partners cannot insist upon taking the 
partnership effects at a valuation (Qxjk v. 
CoUingridget Jac 607), but all the property 
of the firm as well real as personal must 
be Bold (Cratothay v. Maule, 1 6w. 495), 
although at the sale the partners may bid 
(Chancers v. Howell, 11 Beav. 6), having 
first obtained the leave of the Court, where 
tbe sale is by direction of the Court. 
Rowland v. Evan$, 30 Beav. 802. 

The creditors of the partnership, not 
being execution creditors, have no direct 
lien on tlie partnership effects, but have an 
indirect lien through the direct lien of the 
partners themselves thereon (Ex parte 
Buffin, 6 Yes. 119^; oonsequently the 
partnership (or, as tney are (Milled, joint) 
creditors have the first claim on the partner^ 
ship (».«, ioint) property for the payment 
of their dfebts, the partners themselves 
having that right, in exoneration pro tern. 
or pro tanio of their respective private (i.e., 
separate) estates, and on the other hand the 
sepurate creditors of each partner have the 
first daim on the separate estate of tl.at 
partner ; then, if the partnership is solvent 
and the individual partners ah$o solvent, 
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there \a an end of the rights of creditors, 
their debts being paid. But if, on the 
one hand, the partnership is inaolyent, the 
joint creditors may thereafter come dawn 
on the respective separate estates of the 
individual partners whether living or dead ; 
and if, on the other hand, any one or more 
of the individual partuent are insolvent, his 
or their respective separate creditors may 
thereafter come down upon the partner- 
ship estate to the extent of his or their 
respective shares therein ; and it makesi no 
difference whether the estate is adminis- 
tered out of Court or in Coart, und if in 
Court whether in a Court of Equity or in 
a Court of Bankruptcy {Bidgicay v. dare, 
19 Beav. 111). But slthough the order 
above described is the natural order of 
payment, yet any idnt creditor may in the 
absence of a bankruptcy proceed in the 
first instance against the separate estate, 
and any separate creditor against the joint 
estate, occasioning a certain amount of 
disorder thereby, which disorder, howeyer, 
ia afterwards removed in the general settle- 
ment of the accounts ( Wtlkinmm v. Hender- 
son, I My. & K. 582), the principle of 
settlement being the principle of mar- 
shalling derived from the natural onler of 
payment mentioned above, and the whole 
doctrine resting upon the principle of 
Eouity, that every partnenhip debt is not 
omy a joint but also a several debt (Bum 
v. Bumy 3 Yes. 573), unless it be the result 
of some arbitrary joint convention of the 
partners. Sumner y. PoufeU, % Mer. 30. 

Bv the Bankruptcy Act, 1869, s. 37, if any 
bankrupt is at tlie date of the order of 
adjudication liable in respect of distinct * 
contracts as member of two or more dis- 
tinct firms, or as a sole contractor and also 
as member of a firm, the circumstance 
that such firms are in whole or part oom- 
)X)sed of the same individuals, or that the 
sole contractor is also one of the joint 
contractors, shall not prevent proof in 
respect of such contracts against the pro- 
perties respectively liable upon such ogo- 
tracts; and by the Eules in Bankruptcy 
made in pursuance of the Bankruptcy Act, 
1869, G. R. 76, any separate creditor of any 
bankrupt is at liberty to prove his debt 
under any adjudication of bankruptcy made 
against such bankrupt jointly with any 
other person or perbons ; and under every 
such adjudication distinct accounts are to 
be kept of the joint estate and also of the 
sc^parate estate or estates of each bankrupt, 
and the separate estate is to be applied in 
the first place in the satisfaction of the 
debts of the separate creditors ; and in case 
there is an overplus of the separate estate, 
such over|)lu8 is to be carried to the 
account oi the joint estate. And in case 
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there is an overplus of the loint estate, 
such overplus is to be carrieJ to the ac- 
counts of the separate estates of each bank- 
rapt in proportion to the right and interest 
of each bankrupt in the joint estute. So 
that the principles of the Common Law as 
evolved from tne decisions have been fol- 
lowed simpliciter in the provisions of the 
Bankruptcy Act, 1869. 

But where a retiring partner, npon the 
dUsolution of a partnership, assigns all his 
interest in the partnwship property to the 
remaining partner, and the assignment is 
bond fide, that assignment converts the 
joint property of the partnership into the 
separate property of the remaining partner, 
so as that so much of the then partnership 
property as remains in specie upon the 
subsequent bankruptcy of the surviving 
partner vests in the trustee in bankruptcy 
of the latter as his separate estate, and is 
liable accordingly (Ex parte Ruffin, 6 Yes. 
119). But the assignment must be com- 
plete (ExparU WaiianUy 11 Yes. 3), for if 
anything remains still to be done to render 
it complete, the oonverdion of joint into 
separate property does not take effect {Ex 
parte WJu^elsr, Buck. 25); moreover, the 
property must not be suffered to remain in 
the order and diitposition of the old partner- 
ship (Ex parte Burton, 1 Glyn & J. 207). 
The effect of the conversion is of course to 
give the separate creditors a prior claim 
upon the property (Ex parte Freeman, 
Buck. 478) ; it does not deprive the joint 
creditors of their right to be paid somehow 
(Ex parte Pedkef 1 Madd. 358). More- 
over, the assignment requiring to be bona 
fide, the insolvency of the partners, either 
collectively or individually, at the date of 
the assignment would render it fraudulent 
{Ex parte Mayen, In re Edwardsy Woode A 
Greenwood, 34 L. J. (Bkcy.) 25), unless the 
bona fides of it is otherwise proved. Ex 
parts Peake, In re Lightoller, 1 Madd. 346. 

PAXTT AHDFASTT, BiSTWEEM. This 
phrase signifies between the contending 
pcurties in an action, t.s., the plaintiff and 
defendant, as distinguished from the at- 
torney and his client. These phrases are 
commonly used in connection with the 
subject of costs; and in order to ^ivo a 
precise idea of their scope and meanmg, it 
will be necessary to consider briefly the 
nature of costs. Such of these charges and 
expenses as are necessarily incurred in the 
prosecuting and defending the action, and 
which arise as it were out of the proceedings 
themselves, are denominated costs in the 
cause, the payment of which usually de- 
volves upon the defeated or unsuccessful 
party. In addition to these, there are 
others which, though not arising directly 
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out of tlie proceedings themselves, are 
usually paid by each party to his own 
attorney, whatever may hive been the 
result of the cause, and these are com- 
monly culled costs as between attorney and 
client, as distinguished from the costs in 
the cause, or, as the latter are sometimes 
called, costs as between party and party. 

The scale upon which costs as between 
solicitor and client are calculated is more 
liberal than that upon which costs as 
between party and party are calculated; 
and the Court in a proper case will direct 
all the costs of a proceeding to be paid out 
of the estate as between solicitor and client, 
but more often the direction for payment is 
as between party and party only. See 
Morgan and Davey on Costs. 

PAXTT-WALL. Is a partition whII; 
t.s., a wall dividing; two messuages. Pecu- 
liar proviaiions exist under statute regard- 
ing party walls within the metropolis. 
See title MirnkOPOLiTAN Buildings and 
statutes there cited. 

PA88, TO. To go,*to be transferred, to be 
conveyed, e,g^ by a conveyance of a houi^e 
do the fixtures pass ? t.e., do thev go, or 
are they conveyed as part and parcel 
of the house? Again, does the fee pass 
under the word *■ estate?" i.s., does the 
fee simple in land become transferred or 
pass away under the term ** estate ? " 

PASanrO ACXH>UHTB. when an au- 
ditor appointed to examine into any ac- 
counts certifies to their correctness, he is 
said to '* pass " them ; t.e., they pass through 
the examination without being detained or 
sent back for inaccuracy or imperfection. 

PASSnrO SBOOBS. When the pro- 
oeediujcs are entered upon the nisi priue 
record, it used to be talcen to the master's 
office and there examined by the proper 
officer, who then signed it ; and the record 
was then said to be ** passed." But by the 
C. L. P. Act, 1852, s. 102, the record of 
nisi prius shall not be sealed or passed, 
but may be delivered to the proper officer 
of the Court in which the cause is to bo 
tried, to be by him entered as at present 
and remain until disposed of. 
See title Emtby fob Trial. 

PATENT AXBIQUITT. This is an 
ambiguity which arises upon the words of 
the will, deed, or other instrument; as 
looked at in themselves, and before they 
are attempted to be applied to t^e object 
or to the subject which they describe. 
The term is opposed to the phrase Latent 
Ambiguity (which title see). The rule of 
law is, that extrinsic or parol evidence^ 
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although admissible in all cases to remoye 
a latent ambiguity, is admissible in no 
case to remove a patent one. 

See title ExTaiNSio Evidence. 

FATEHT8. In conseqnenoe of the 
abuse of the prerogatiye in granting mo- 
nopolies (see tnat title), the statute 21 Jac. 
1, c. 3, was passed, which, after declaring 
that the letters patent theretofore granted 
were contrary to the laws of this realm, 
and therefore utterly void and of none 
effect, went on to provide and enact that 
any declaration in the Act before men- 
tioned should not extend to any letters 
patent for the term of one and twenty years 
or under theretofore made, or thereafter to 
be made, of the sole working or making of 
any manner of new manu&cture within 
this realm to the first and true inventor or 
inventors of such manufactures, which 
others at the time of the granting of such 
letters patent did not use, so they be not 
contrary to the law nor mischievous to the 
state by raising of the prices of commo- 
dities at home, or hurt of trade, or gener- 
ally inconvenient. Upon this statute the 
whole patent law is to the prcsf^nt day 
substantially founded ; but it is competent 
upon petition to the Grown to obtain an 
extension of this patent right after the ex- 
piiation of the fourteen years allowed by 
the statute of James for such further 
period as the Privy Council shall think is 
lit or proper for the due remuneration of 
the inventor. This extension is permitted 
under the statutes 5 & 6 Will. 4. c. 83, and 
the Patent Law Amendment Act, 1852 
<15 & 16 Vict. c. 83). 

See also titles NonoE of Objections ; 
and Specification. 

TAXBIOIS (patronus). He who has the 

right, title, power, or privilege of present- 
ing to an ecclesiastical benefice. 
See title Advowson. 

PAtJPXBIB TOBXi: See title FobmI 
Paupebib. 

PAWVBB0XXB8. Are a species of 
paid bailees, and their liabilities in respect 
of negligence are determined accordingly 
(see title NBQLiaBWCE). If left to the 
Common Law, the rights of pawnbrokers 
would be the rights of ordinary pawnees 
or pledgees (see title Pledge) ; but owing 
to certain abuses to which tlie trade of 
pawubroking is exposed, the Legislature 
has thought fit to control it by statutory 
provision. The Acts upon the subject in 
force until recently were the 39 & 40 
Geo. 3, c. 99, and 23 & 24 Vict. c. 21 ; but 
both these statutes, together with many 
minor ones, have been repealed, and the 
whole law of pawnbrokers consolidated 
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and amended bv the Pawnbrokers Act, 
1872 (35 & 36 VicL c. 93). That Act 
divides loans into two classes: — 

(1.) Loans above 10«. and not above 
40<., on which class of loans a charge of 
one penny is allowed for the ticket, and 
one nalfpenny per two shillings per calen- 
dac mouth by way of profit, all fractions of 
two shillings or calendar months (unless 
under a foiinight) being chargeable at the 
same rate ; and 

(2.) Loans above 408. and not aboye 
£10, on which class of loans a charge of 
one penny is allowed for the ticket, and 
one halfpenny per half-crown per calendar 
month by way of profit, all fractions of 
half-crowns or calendar months being 
chargeable at the same rate. 

The statute (s. 16) directs that every 
pledge shall be redeemable within twelve 
months from the day of pawning, exclusive 
of that day, with seven days of grace. 
And by s. 17, a pledge pawned for lOf. 
or under, if not redeemtd within that 
time becomes the absolute property of the 
pawnbroker; but by s. 18, a pledge for 
above 10s, continues redeemable beyond 
that time until the actual sale thereof. 
The sale shall be only by public auction 
(s. 19), and the pawnbroker is to account 
for the surplus (if any), allowing for costs 
of sale ana any set-off. The Act does not 
prohibit special contracts between the 
pawubroker and his customer (s. 24). 
Upon production of the ticket and pay- 
ment of all sums owing on the pledge 
within the period for redemption, the 
pawnbroker is bound to deliver up the 
same; and by s.*27, he is made liable for 
all damage or destruction occasioned by 
fire. Section 20 makes provisions for cases 
in which the ticket has been lost. 

By the Common Law (Morley y. Atten- 
horoughy 3 Ex. 600), a pawnbroker could 
not retain goods illegally pawned, e.p., 
stolen goods, nor could the purchaser from 
him retoin same, as against the true owner ; 
but under s. 30 of me Act of 1872, upon 
conviction of the thief, the Court may (in 
its discretion) either allow the pawnbroker 
to retain the goods as a security for the 
money advanced or order the restitution 
thereof to the true owner. 

FATMEHT. This is the normal mode 
of discharging any obligation. In the 
case of several distinct debts owing between 
the same creditor and debtor, if the debtor 
makes a general payment, the doctrine of 
the AppBorniATioN of Payments is called 
into activity (see that title). 

FATMEHT OP MONET DTTO OOUKT. 

When the defendant, in an action brought 
for a giveif sum, admits cither the whole 
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or a part of the plaintiff's claim, he often, 
with the view of preventing thd plaintiff 
from farther maintainintr his action, pleads 
what is termed a ** plea of payment into 
Gonrt,*' by which he alleges tnat he brings 
a sum of money into Co\xrt ready to be 
paid to the plaintiff if he will accept the 
same, and that the plaintiff has no claim 
to a larger amount ; and this plea is ac- 
companied by an actual payment of the 
specified sum into the banas of the proper 
officer of the Court, where the plaintiff, or 
usually his attorney, may, upon applica- 
tion, obtain it. Should the plaintiff, after 
this, proceed with the action, he does so at 
the peril of being defeated, and having 
the costs to pay, unless he should, upon 
the trial, prove that a farther sum still re- 
mains due to hiin from the defendant. By 
the C. L. P. Act, 1852 (15 & 16 Vict. c. 76), 
8. 70, in extension of a similar provision con- 
tained in the 3 & 4 Will. 4, c. 42, a. 21, it 
is lawful for the defendant in all actions 
(except actions for assault and battery, 
mlae imprisonment, libel, slander, malicious 
arrest or prosecution [criminal conversa- 
tion], or debauching of the plaintiff's 
daughter or servant), and, by leave of the 
Court or a judge, upon such terms as to the 
latter shAll seem fit, for one or more of 
several defendants, to pay into Court a 
sum of money by way of compensation or 
amends. Such payment into Court admits 
the plaintiff's ground of action, and the 
plaintiff is entitled to have the money in 
any event ; but, semble, the Court may con- 
trol or direct the application of tlie money. 
Carr v. Boycd Ezaiange Iruurance Com- 
pany, 34 L. J. (Q. B.) 31. 

PEACE, AETI0LE8 OE THE. Where a 
person says that his life is endangered 
thruu^^h the hostility of some one, he may 
exhibit articles of the peace (being a formal 
statement of the danger) to the Court or a 
magistrate, who will thereupon require the 
party informed against to give security to 
keep the peace. But the Court must 
satisfy itself that there is on the fieu;e of 
the articles a reasonable ground of fear. 
The articles are put in upon oath, and the 
defendant cannot controvert the allegations 
contained therein, even by affidavit. Bex 
Y. Doherty, 13 East, 171. 

PEACE OP GOD AHD THE CHUBCH. 

Anciently meant to signify that rest and 
cessation which the king*s subjects had 
from trouble and suit of law between the 
terms. C^wel. 

PECUIIAB. This was the phrase used 
to designate a particular paiish or church 
that had jurisdiction within itself for 
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granting probates of wills,* &c., exempt 
from the Ordinary or Bishop's Courts. 
The Court of PeciUian was a Court an- 
nexed to the Court of Arohes, and had 
jurisdiction over all those parishes dis- 
persed through the province of Canterbury, 
in the midst of other dioceses, which were 
exempt from the ordinary jurisdiction and 
subject to the metropolitan only, in which 
Court all ecclesiastical causes arising 
within these peculiar or exempt jurisdic- 
tions were originally cognizable. Lea 
Termee de la Ley. 

PECUEIAET CAUSES. These were 
causes arising either from the withholding 
ecclesiastical dues, or the doing or neglect- 
ing some act relating to the church whereby 
some damage accrued to the plaintiff; 
towards obtaining satisfaction for which 
he was permitted to institute a suit in the 
Spiritual Court. Such, for instance, were 
the subtraction and withholding of tithes 
from the parson or vicar ; the non-payment 
of ecclesiastical dues to the clergy, as pen- 
sions, mortuaries, compositions, and the uke. 



Those who are impanelled in 
an inquest upon any man for the convict- 
ing or clearing him of any offence for 
which he is called in qucbtion. The jury 
was so called from the Latin pares, i.e., 
equals, because it is the custom of this 
country to try every man by his equals, 
that is to say, by his i)cers (judieio parium 
euorum). The word " peer" seems also not 
merely to have signified one of the same 
rank ; but it was also used to signify the 
vassals or tenants of the same lord, who 
attended him in his Courts and adjudicated 
upon matters arising out of their lord's 
fees, and were thence called peers of fees 
(Cowel ; Lee Termee de la Ley). Whence 
also apparently the king's barons, who sit 
in the House of Lords, are call^ his peerSf 
being (or having at any rate been) to some 
extent and for some purposes the equals of 
the sovereign. 

See also titles Babont; and Lobds, 
House of ; and next title. 

PEERS, QUALTTT OP SPERirUAL. 

For the general nature of Barony, in the 
case of the Temporal Peers or Lay Lords, 
as they may be called, see title Basont. 
With reference to the Spiritual Peers, or 
Bibhops, as they now are, their title of 
peerage seems to rest upon the following 
bases or basis : — 

In early times the title of the prelates 
to sit in the House of Peers was cumula- 
tive, resting on one or more of the follow- 
ing grounds : — 

(1.) Their learning, 

(2.) The custom of Western Europe (in- 
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elusive of England) to admit the 
clergy to their supreme councils ; 
and 

(3.) The tenure of landa by barony. 

Probably, however, the third of these 
three g^unds was the chiefest, as the 
absence of it is in some instances (e.Q., 
that of the Prior of St. James, at North- 
ampton, in 12 Edw. 2, and that of the 
Abbot of Leicester in 25 Edw. 3) mnde a 
ground of exemption to the prelate from 
attendance in Parliament: it is certain, 
however, that the third ground was not a 
tine qua non in the Spiritual Peerage, as 
many spiritual peers were in the House 
upon the grounds of their learning and of 
the custom of Europe alone, or upon one of 
such grounds ; and that, or those, are the 
present titles of the spiritual peers to sit 
in (he House of Lords. 

To all intents and purposes the spiritual 
peers were (with one exception) upon a 
level with the temporal peers for the time 
being, but they must necessarily have been 
(in mottt if not all c&ses) life peers only. 
The one exception to this general equality 
consisted in the following peculiarity, 
namely, the spiritual had not (nor have 
they) the right of being present during 
the trial or (at any rate) upon the judg- 
ment (whether of condemnation or of 
acquittal) of a temporal peer, or of being 
themselves tried (like a temporal peer) by 
their peera This point of inferiority, 
however, has never been atisented to by 
the spiritual peers themselves; e.g.y iu 
25 Edw. 3, upon the trial of a certain 
temporal peer, the spiritual peers, upon 
retiring, remonstrated that they had full 
right to remain ; and again, e.g.j in 1357, 
the Bishop of Ely claimed to be tried by 
the Lords, but that claim was disallowed, 
and he went before a jury ; and the same 
was the case with Bishop Fisher in the 
reign of Henry YIII., wnich latter ca^e 
settled the law. 

PEKAL BILL. An instrument formerly 
in use by which a party bound himself to 

Say a certain sum or sums of money, or to 
certain acts, or in default thereof to pay 
a certain specified sum by way of penalty, 
thence termed a penal sum. Tnese in- 
struments have been superseded by bonds 
in a penal sum, with conditions. 

PEHAL STATUTES. Statutes Imposing 
certain penalties on the commission of 
certain offences; and actions brought for 
the recovery of such penalties are denomi- 
nated penal actions. Inasmuch as a penal 
statute is, to the extent of the penalty, a 
mouey-bill, the Commons claim the ex- 
clusive right as to all such enactmentd, 



PEVAL STATUTES — continued. 

the Lords and Grown having merely an 
assenting vote. 

See title Monxt-Billb. 

PEVALTT OP A BOHD. The sum of 

money which the obligor of a bond under- 
takes to pny by way of penalty, in the 
event of his omitting to perform or carry 
out the terms imposed upon him by the 
conditions of the bond. The distinction 
between a penalty and a sum payable as 
liquidatetl damages is this, that the penal 
sum is generally or always double the 
amount of the debt secured by the bond, 
whereas liquidated or ascertained damages, 
as the name indicates, are intended lo 
denote, and usually denotp, the exart 
amount of the debt The Courts of Law 
and also of Equity relieve against penal- 
ties upon payment of the principal debt, 
and interest, and costs ; nor will this right 
to relief be excluded by the parties merely 
di^signating that as liquidated damages 
which is in reality a penalty (Kemble v. 
Farren, 6 Bing. ,141), unless where the 
damages are altogether unoscertainable, 
otherwise than by the amount fixed by the 
instrument. Atkytu v. Kinnier, 1 Ex. 659. 

PEKBEHTE LITE. Pending the suit, 
whilst the suit is pending. 

See also title Lis PsNDEira. 

PEVSIOV (pensio). That which in the 
Inner and the Mid<ue Temple is called a 
parliament, and in Lincoln's Inn a council, 
IS in Gray's Inn termed a pension ; that 
is, an assembly of the members of the 
society to consult of their afiairs. Certain 
annual payments of each member of the 
Inns of Court are also so termed. There 
is also a writ called a pension writ, whicli 
seems to be a sort or peremptory order 
against those members of the society wiio 
are in arrear with their pensions and other 
dues. Oowel. 

See also titles Civil List; Pehbion 
List. 

PEHSIOH LIST. This is the list of 
pel sons receiving pensions from tho royal 
Dountv. As to the limits of such bounty, 
see title GrviL List. 

PEPPEBOOBK SEHT. Where only a 
nominal rent is wished to be reserved, the 
reservation is frequently confined to ** one 
peppercorn.*' 

PES AUTEE YnS. For or during the 
life of another, for such a period as another 
person shall live. 

See title Pub autre Vie. 

PEE cm ET POST,— Writ of Entry. 
See title Ektbtt, Writ of. 
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FSB 0T7BIAX (% the CouH). A 
figurative phrase commonly used in the 
reports, ana meaning that the presiding 
ju'lge or judges spoke to this or that 
effect. 

FEB, nr THB : See title Entbt, Writ of. 

FEB KT ST FSB TOUT (by the half 
awi by cdl). This phrase is applied to 
joint tenants who are said to he seised per 
my et per tout ; that is, by the half or 
moiety and by all ; that is, they each have 
the entire possession as well of every parcel 
or piece of the land as of the whole con- 
sidered in the aggregate. For one of them 
has not a seisin of one-half or moiety, 
and the other of the other half or moiety ; 
nor can one be exclusively seised of one 
acre and his companion of another, but 
each has an undivided half or moiety of 
the whole, and not the whole of an undi- 
vided moiety. 

FEBAKBTTLATIOHE FAdSlTDA. A 

writ which lies where two lordships lie 
near each other, and some encroachments 
are supposed to have been made, by which 
writ tne parties consent to have their 
bounds severally known. It is directed to 
the sheriff, commanding him to make per- 
ambulation and to set down their certain 
Umits. F. N. B. 133. 

FSB TOTAK CUBIAM is a similar ex- 
pression, meaning that the whole Court, 
t.0., all the presiding judges, were unani- 
mous in the judgment, dictum, or expres- 
sion of opinion ; e g., '* and it was re- 
solved per iotam Curiam that it could not 
be attached." 

FSBSXFTOBT. In Law this word 
signifies absolute, final, determinate, &c. 
The meaning of the word in its different 
applications may be collected from perusing 
the following titles : — 

FEBEHFTOBT CEALLSNOS. Is a 
privilege allowed to a prisoner in criminal 
cases, or at least in capital ones, in favorem 
vitmj to challenge a certain number of 
jurors, irvithout shewing any cause for so 
doing. 

See title Ghallenob. 

FEBSMFTOBT KAKDAMUB. When 
a mandamus has issued commanding a 
party either to do a certain thing or to 
signify some reason to the contrary, and 
the party to whom such writ is directed 
returns or signifies an insufficient reason, 
then there issues in the second place another 
mandamus, termed a peremptory manda- 
mus, commanding the party to do the 
thing absolutely, and to which no other 
return will be admitted but a certificate of 



FSBBXPTOBT lUL'nAXUB-^contd. 

perfect obedience and due execution of the 
writs. 

See also title Mandamus. 

FSBSKFTOBT FAFSB. A list of the 
causes which are enlarged at the request 
of the parties, or whicli stand over from 
press of business in Court. 

FSBEMFTOBT FLEAS. Pleas in bar 
are so termed in contradistinction to that 
class of pleas called dilatory pleas. The 
former, viz., peremptory plens, are usually 
pleaded to the merits of itho action with 
the view of raising a material issue 
between the parties; whilst the latter 
class, viz., dilatory pleas, are generally 
pleaded with the view of retarding the 
plaintiff's proceedings, and not for the 
purpose of raising an issue upon which the 
parties may go to trial and settle the 
point in dispute. Peremptory pleas are 
also called pleas in bar, whUe dilatory 
pleas are said to be in abatement only. 
See title Abatement, Plsas in. 

FSBEMFTOBT BULE TO DSCLABE. 

When the plaintiff in an action was not 
ready to declare within the time limited, 
and the defendant wislied to compel the 
plaintiff to declare, he procured what was 
termed a peremptory rule to declare, 
which was in the nature of an order from 
the Court, compelling the plaintiff to 
declare peremptorily under pain of judg- 
ment of nonpros, being signed against him. 
But by the C. L. P. Act, 1852. s. 53, rules 
to declare, or declare peremptorily, shall 
not be necessary, but instead thereof a 
notice shall be given requiring the oppo- 
site party to declare, otherwise judgment. 
If the plaintiff is not prepared to declare 
within the four days, he may obtain fmm 
the judge an extension of time upon 
sufficient grounds. 

FSBEMFTOBT WBIT. This was an 
original writ called & »i te fecertt securum, 
from the words of the writ ; which directed 
the sheriff to cause the defendant to appear 
in Court without any option given him, 
provided the plaintiff gave the sheriff 
security effectually to prosecute his claim ; 
this writ was in use where nothing was 
specifically demanded, but only a satisfac- 
tion in general ; as in the case of writs of 
trespass on the cose, wherein no debt or 
other specific thing is sued for, but only 
damages to be assessed by a jury. 1 Arch. 
Pract. 205. 

FSBFSCnNO BAH. Certtiin qualifica- 
tions of a property character being required 
of persons who tender themselves as hill, 
when such persons have justified, i.e., esta- 

T 
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TERFEffnXO BAH — continued. 

bliahed their raffloienoy by BatUfying the 
Court that tbey possess the requisite quali- 
flcatioDS, a rule of CSourt is made for their 
allowance, and the bail is then said to be 
perfected, «.«., the procodS of giving bail 
is finished or completed. 

See also titles Bail ; Justiftino Bail. 

PE&TOBKAVOE. This, like payment, 
is the normal and natural mode of dis- 
charging an'obligation. In Equity practice 
it has acquired a somewhat extended and 
peculiar development. Thus, when a person 
covenants to do an act, and without making 
any express reference to the covenant, he 
does an act which may either wholly or 
partiallv be taken as or towards a perform- 
ance 01 the covenant, Equity imputes to 
him the intention, t.0., implies an intention, 
on his part to perform tlie covenant. Oases 
of performance in Equity fall under two 
divisions, viz. ; — 
(1.) Covenants to purahaso and settle 
lands, and lands are, in fact, pur- 
chased, but no settlement thereof 
is made iW%lUx)ck8 v. WiUcocks, 
2 Vem. 558) ; and 
(2.) Covenants to leave personal pro- 
perty, and the covenantee in fact 
receives property left by reason 
of the covenantor's intestacy. 
Blandy v. Widmore, 1 P. Wms. 
828. 
The rules applicable to both these groups 
of coses are the same, viz. : — 

(1.) When the lands purchased or per- 
sonal property left by intestacy are of less 
value than the intention of the covenant, 
they go in part towards a performunce of 
the covenant (Lechmere v. Carlisle {Earl), 
8 P. Wms. 211) ; and 

(2.) The omission of immaterial requi- 
sites to the due performance of the cove- 
nant will count for nothing, e.a., the omis- 
sion or neglect to obtain the trustee's 
consent to the purchase, or even to pur- 
chase the lands tiirough the trustees as 
agents {Sotoden v. Sotcden, 1 Bro. 0. C. 
682); but 

(3.) There is no performance in these 
cases if the covenant is broken in the life- 
time of the covenantor. Oliver v. Brickland, 
3 Atk. 420. 

See also title Satisfaction. 

PEBJUBT is defined by Coke to be a 
crime committed when a lawful oath is 
administered in Eome judicial proceeding 
to a person who sweard wilfully, absolutely, 
and falsely in a matter material to the 
issue or point in question. And under 
various modem statutes oiTences against 
veracity of the like sort, although not on 
oath, are rendered indictable and punish- 
able as p^jury, e.g,, in the case of the 



TEBJUBY—wntinued. 

declarations substituted for oathsi The 
Common Law penalty for perjury was fine 
and imprisonment at the discretion of the 
Court; the statute law penalty is under 
2 Geo. 2, c. 25, s. 2, transportation or im- 
priiionment with hard labour in the house 
of correction, for any term not exceeding 
seven years ; and now penal servitude u, 
under 20 & 21 Vict. c. 3, and 27 & 28 Vict. 
0. 47, substituted for transportation. Two 
witnesses are required to ensure a convic- 
tion for perjury. 

FEBHAHCT. Pernancy signifies taking, 
receiving, enjoying, &c. Thus the per- 
nancy of the profits of an estate means the 
receipt or enjoyment of the profits, e.g,^ 
*' estates in possession are those where the 
tenant is entitled to the actual pernancy 
of the profitd" (2 Cruise, tit. '' Bemainder,^ 
s. 1) ; and he who is so in the receipt of 
the profits is termed the pernor of the 
profits. 

PBBPB TTrATnrO TESTDIOHT OF 

WITHEBSE8. When a party in a suit in 
equity is desirous of preserving the evi- 
dence of witnesdes concerning a matter 
which cannot be immediately investigated 
in a Court of Law, or when he is likely to 
be deprived of the evidence of material 
witnesdes by their death or departure from 
the realm, it is usual to file a bill in equity 
to perpetuate and preserve the te:»timony 
of such witnesses; and the Court then 
usually empowers certain persons to exa- 
mine such witnesses, and to take their de- 
positions. The evidence so taken is then 
available on any future trial, if the witness 
or witnesses should in the meantime hare 
died, but not otherwise. 

PEBPJSTUITY. Various attempts have 
from time to time been made to keep land 
in a certain lino or family in perpetuity, 
bat the law disliking a perpetuity has frua- 
tratcd every such attempt. The most 
noteworthy attempts have been the fullow- 

ing :— 

(I.) Bestraints imposed upon tenants in 
tail to prevent them from suffer- 
ing a common recovery or a fine, 
— an attempt which was frustrate 
in Mildmaf/s Case (6 Rep. 40); 

(2.) Successive life estateii, with a pro- 
viso for the creation of an ever- 
fresh succession of them, — an 
attempt which was frustrated in 
Marlborough (Duke) v. Qodoiphin 
(1 Eden, 404); and 

(3.) The creation of executory interests 
under the Statutes of Uses and of 
Wills (27 Hen. 8, c. 10, and 32 
Hen. 8, c. 5), — an atti>mpt which 
was frustrated in CadeU y. Palmer 
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FSBFXrUITT-^Ofm^niMd. 

(1 CI. ft F. 372), which oase also 
established the Bule of Perpetui- 
ties in its present form, and which 
is in these words, — 
Rule of PerpetuUies or of Bemotene8$. — 
An executory interest cannot be created 
so as to ti^e effect unless within a life or 
lives in being, twenty-one years afterwards, 
and (but only where gestation actually 
exists (CadeU y. PcUmer, supra) ) the period 
of gestation ; or (where no life or number 
of fives is mentioned) within twenty-one 
years alone and (but only where gestation 
actually exists) the period of gestation 
{Palmer v. Holford, 4 Buss. 403). More- 
over, all intere:$ts subsequent to and de- 
pending upon an executory interest which 
exceeds tlie limits of the rule are also void, 
notwithstanding in themselves they may 
be within the Umits of the rule. Palmer 
Y. Holfardy supra ; BMnson v. HardeasUe, 
2 Bro. C. 0. 22. 

The rule is applicable to personal as 
well as to real estate. 

In the application of the rule possible 
and not actual events are to be considered ; 
so that if the executory interest which is 
given might by possibility exceed the limits 
of the rule, in other words would not neces- 
aarily take effect as a vesied interest (if at 
all) within these limits, and whether as to 
all or as to one even of the beneficiaries, 
the interest is void. And not only must 
the interest vest, but the respective vested 
interests of the respective takers (where 
tiiey are more than one) must also be 
ascertainable,* within the limits of the rule, 
otherwise the gift is void {Curtis v. Lukin, 
5 Beav. 147) : but it is not necessary that 
the interest having vested should also be 
in posseufon {Murray v. Addenbroke, 4 
Buss. 407), the possession, if arbitrarily 
postponed beyond the vesting, being simply 
accelerated and brought up to the period 
of vesting. 

The following are the ohitf examples of 
interests attempted to be created, but void 
as being against the rule, — 

(1.) An executory interest to arise after 
an indefinite failure of issue, unless the 
prior interest can be construed as an estate 
tail by implication from the words de- 
scribing the failure of issue, in which 
liiitter case the executory interest over would 
be good (Doe d. EllU v. Ellis, 9 East, 
383) ; Grumble v. Jones, Willes, 166, n.), 
the reason for the validity of the excep- 
tion being that tlie gift over may be de- 
feated by the estate tail being barred at 
any time before the event occurs on which 
the executory interest is to spring into being. 



* Mogg ▼. Ifo^, 1 Mer. M4, cannot be considered 
Uw. 



VERnrUITY'-wnHnued. 

NteoOs V. ShejfieU, 2 Bro. G. 0. 215 ; Morse 
V. Lord Ormonde^ 5 Madd. 99. 

(2.) An executory bequest, after a life 
estate in A. to the children of A. attaining 
any age which exceeds twenty-one years 
{Leake v. Bohinson, 2 Mer. 363); and in 
such a case the whole bequest over is void, 
although some of the children may have 
attainra the prescribed age within twenty- 
one years from the death of A., unless 
indeed the individual shares of the re- 
spective children can be ascertained within 
the limits of the rule of perpetuities, in 
which latter cose the gift over would be 
valid as to those children who are within 
tlie rule and void only as to the others. 
Siorrs V. Benhow, 2 My. ft K. 46. 

(3.^ A devise to a child (not in esse) of 
A. who id in esse upon that child attaining 
some qualification which is not necessarily 
attainable within the limits of the rale, 
e.fl., succeeding to a barony {TdHeman^ v. 
Earl of Coventry, 2 CI. & F. 611), or 
being in holy orders. Procter v. Bisliop of 
Bath and Wells, 2 H. Bl. 358. 

(4.) A gift of leaseholds to Mmstees 
upon trusts corresponding with lands in 
strict settlement, and expressed as not to 
vest in any tenant in tail in possession till 
ho shall attain the age of twenty-one 
years (B)bdson v. Ibbetson, 5 My. & Or. 26 ; 
Lord Dungannon v. Smith, 12 Gl. & F. 
516) ; but it is otherwise if the gift is ex- 
pressed not to vest in any tenant in tail by 
purcliase under the settlement till such 
tenant nttain the age of twenty-one years, 
and this latter is the common limitation. 

(5.) The literal exercise of powers of 
appointment (not being general) in favour 
of objects who if inserted ^as they must 
be considered as being) in tne instrument 
(whether deed or will) creating the power, 
would take interests beyond the limits of 
the rule, as calculated from the date of the 
operation of the creating instrument (/)e- 
vonshire {Duke) v. Lord G. Cavendish, 
4 T. B. 741) ; nevertheless such a power is 
not void in its creation, and the donee of it 
may, by using discretion, exercise it in a 
valid manner. Attenboroughy. AUeniborough, 
I K. & J. 296. 

(6.) The creation of powers of sale or 
management of estates exercisable gene- 
rally during the minorities of pei-sons 
entitled to the settled estates {Ferraud v. 
Wilson, 4 Hare, 373), such persons not 
being expressed to be entitled oy purchase 
under the settlement; nevertheless, such 
powers, if intended for the payment off of 
incumbrances on the settled estates, would 
be valid. Briggs v. Oxford (Earl), 1 DeG. 
M. & G. 3G3. 

The rule of perpetuities does not apply 
to executory trusts, or rather tlie Goort of 

T 2 
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Ghanoery, in moulding such tnists will 
take care not to exceed the limits of the 
rule {Humbenton y. HumhenUm, 1 P. Wms. 
832) ; neither does it apply to cases of cy- 
pres, and for the like reason, that the Court 
coops up tlio excejjs \\ithin the lawful 
period of limitation (NiehoU v. Nichollt 
2 W. Bl. 1159). And there are also the 
following further exceptions to the appli- 
cation of the rule ; — 

(1.) Gifts to charities, e.g., contingent 
limitations over from one charity to another 
charity (jChrUVs Hofpittd v. Grainger, 1 
Mac. & Q. 460) : but not of course a gift or 
gift over in the like case from a charity to 
an individual. Hope y. Gloater (fiorpora' 
tion\ 7 De G. M. & G. 647. 

(2.) Lands whereof the reversion or re- 
mainder subsists in the Crown (31 & 35 
Hen. 8, c. 20), not being put into the 
Crown in fraud of the rule. Johnson d. 
Anglesea (Earl) v. Derby (Earl), 2 Show. 
104. 

(3.) Any provision for the payment of 
tlie debts of the settlor (Briggs v. Oxford 
(Earl% supra\ including therein a provision 
to indemnify a purchaser against an in- 
cumbrance. Massey y. O^Ddl, 10 Ir. Ch. 
Bep. 22. 

See also title Aocumttlations. 

PEBPETTJITY OF THE KDTO. That 
fiction of the law which for certain politi- 
cjbX purposes nsc-ribes to the king in his 
political cnpacity the attribute of immor- 
tality: for though the reigning monarch 
may die, yet by this fiction the king never 
dies ; that is, tiie office is supposed to be 
re-occupied for all political purposes im- 
mediately on his death. 

FEB QUJB 8EBVITIA. A judicial writ 
that issued out upon the note of a fine ; 
and which lay for tne con usee of a manor or 
seigniory to compel the tenant of the land 
at tho time the fine was levied to attorn 
to him. Les Termes de la Ley, 

PEBQTJISrrES. Such advantages and 
profits as come to a manor by casualty, 
and not yearly; as escheats, heriots. re- 
liefs, estrays, and such like things. The 
word ** perquisite " is also used by some of 
our old law writers to signify anything 
obtained by industry, or purchased with 
money, in contradistinction to that which 
descends from an ancestor (Cowel ; Les 
Termes de la Ley.) It is also, at tho pre- 
sent day, used of the casual profits of any 
office. 



QTTOD. When an action is brought 
by a person for defamation of character, 
and the offensive words do not apparently 
and upon the face of them import such 



FEB QVOD— oon(«ntted. 

defamation as will of oourso be injurioua, 
it is necessary that tho plaintiff should 
aver some particular damage to have hap- 
pened, which is called laying his action 
with aper ^uod: ns if I say that such a 
clergyman is a bastard, he cannot for this 
bring any action against me, unless ho can 
shew some special loss by it; in which 
case he may oring his action against me 
for saying he was a bastard, per qttod he 
lost the presentation of such a living. In 
all actions for slander, other than for slan- 
der to a person in his or her profetfsion, 
trade, or occupation, it is necessary to add 
this per quod clause in effect, although no 
longer in form, inasmuch as damage is an 
essential part of the ground of action. 

FEB80B AL (personoZu). Anything con- 
nected with the person, as distingniahed 
from that which is connected with land. 
Another characteristic of personal pro- 
perty (or penronalty, as it is sometimes 
call^) is, tnat it is usually of a transitory 
or moveable nature, and capable of being 
taken away by the owner wherever he 
pleases to go; whert^as real property (or 
realty, as it is bomi times termed)' is of a 
local and not transitory nature, and docs 
not possess the attribute of mobility, or 
the capacity of being moved about with 
the person of the owner ; and hence, from 
its substantial and permanent nature, it is 
termed real. Having stated thus much, it 
would be advisable further to UlustrAte 
the word by explaining it in ooujuuclion 
with other words ^ith which it is usually 
associated. 

Personal Aetiont, for instance, signify 
such actions as are brought for recovery 
of some debt, or for- damages for some 
persona] injury; in contradistinction to 
the old real actions, which related to real 
or landed property, &o. 

Personal Edate, property, thingB, or 
chattels, &c., signify any moveable things 
of whatever denomination, whether alive 
or dead ; as furniture, money, horses, and 
other cattle, &c., for all these things may 
be tiansmittod to the owner wherever he 
thinks proper to go, and may therefore be 
said to attend his person, according to the 
maxim Mobilia ossibus inhxretd. 
Bee also following titles. 

FEB80KAL FBOFEBTT. Property of 
a personal or moveable nature, as opposed 
to property of a local or immoveable cha- 
racter, such as land, or houses, and which 
are termed real property. 
See also title Pebsonal. 

PEBSOKALTY. Signifies generally any 
personal property, in contradistinction to 
realty, which signifies real property. In 
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our old law, an action was said to bo in the 
personalty when it was brought for da- 
mages out of the personal estate of the 
defendant But see Oowel under this 
titie. 

FETinOV nr GRAVGSBY. During 
the progress of a suit in Chancery the in- 
terference of the Court is frequently re- 
quired in order to the regular and effectual 
prosecution or defence of the suit, and in 
order to the immediate attainment of 
many objects connected with it. When 
such interference is required, an order of 
Court, embodying the particular object, is 
applied for, and such application is fre- 
quently made by what is termed a peti- 
tion, which is a statement in writing 
made to the Lord Chancellor, or the Mas- 
ter of the Rolls, shewing the cause which 
the petitioner has for somo order of Court. 
Petitions to the Court of Chancery are 
either made in a suit or under a statute, 
or both ; but where no suit is pending and 
no statute gives the right of proceeding 
upon petition, then a bill is the only 
course open to the suitor, unless in certain 
matters regarding infants^ whii-h may be 
done on petition without either suit or 
enabling statute. 

FEITriOK OF BIGHT: See title Mon- 

8TRAN8 DE DrOIT. 

FXnnOH OF BIGHTS. A Parlia- 
mentary declaration of the liberties of the 
people assented to by King Charles I., in 
1621). It is to be distinenished from the 
Bill of Rights, 1689, which was parsed 
into a permanent constitutional statute. 
See title Bill of Riqhts. 

FETinOimiG CBXDITOB. The cre- 
ditor at whose instance an adjudication of 
bankruptcy is made against a bankrupt. 
The debt of the creditor so petitioning re- 
quired formerly to amount to £100, but if 
it amount to £50 that is now sufficient. 
Bankruptcy Act, 1869. 

FBTTT BAG OFFICE. Is an office 
which belongs to the Common Law Courts 
ill Chancery, and out of which all writs 
in matters wherein the Crown is interested 
do issue. Such writs, and the returns to 
them, were in former times preserved in a 
little sack or bag (in pared haga)^ whereas 
other writs, relating to the business of the 
subject, were originally kept ib a hamper 
(m hanaperio)y and thence lias arisen the 
distinction of the Ilanaper Ollice and 
Petty Bag Office, which both belong to the 
Common Law side of the Court in Chan- 
cery. 5 & 6 Vict. c. 103. 

FETTT LABCZHT : Sec tiUo Labcemy. 



FETTT 8EBJEAHTT: See title SsB- 

JXANTT. 



A special or petty 
session is sometimes kept m corporations 
and counties at large by a few justices, for 
dispatching smaller business in tlie neigh- 
bourhood between tlie times of the general 
sessions ; as for licensing ale-houses, pas- 
sing the accounts of the parish officers, and 
so forth. 

FETTT TBEA80V : See title TRBAflON. 

FELOTAGB. The act of steering or 
guiding a ship by the pilot or helmsman, 
either during an entire voyage, or on the 
departure from, or on tlie approach to, port. 
The dangerous navigation of the coasts and 
of the rivers of £ngland has led to the 
appointment of qualified persons, who re- 
ceive a licence to act as pilots ^within a 
certain district, and who enjoy the mono- 
poly of conducting vessels out of, and up, 
the various rivers, and to and from the 
various ports of the country. By different 
Acts of Parliament the master of every 
ship engaged in foreign trade must put his 
ship under the charge of a local pilot so 
licensed, both in his outward and in his 
homeward voyage. The power of appoint- 
ing these *'duly licensed pilots" is mainly 
vested in the corporation of the IVinity 
House, Deptford, whose jurisdiction ex* 
tends from Orfordness to London Bridge, 
from Lbndon Bridge to the Downs, from 
the Downs westward to the Isle of Wight ; 
and all bodies or persons having tlie power 
of appointment in other places (as the com- 
missioners of the Cinque Ports, the Trinity 
Houses of Hull, Newcastle, and Liverpool) 
are, to some extent, subject to their au- 
thority. Where the master is bound by 
Act of Parliament to place his ship under 
the command of a licensed pilot, he is re- 
lieved from the liabilitv of any damage 
which is done by it while so under the 
pilot's command. The rates of charge for 
pilotage are regulated partly bv statute 
and partly by usage, but also by the corpo- 
ration of the Trinity Hoube. See Maude 
and Pollock on Merchant Shipping. 

FIN-MOBEY. An allowance set apart 
by a husband for the personal expenses of 
the wife ; t.s., for the dress and pocket- 
money of the wife. It is that money which 
the husband allows the wife for the purpose 
of decking or attiring her person, or to pay 
her ordinary personal expenses. It is not 
a gin. from the husliand to the wife out and 
out ; it is not to be considered like money 
set apart for the sole and separate use of 
the wife during coverture excluding the 
jusmariti; but is a sum set apart for a 
spocitic purpose ; it is due to the wife in 
viitue of a particular nrrangi ment^ and is 



278 



A NEW LAW DIGTIONABF. 



FDT MOVn—wiUinued, 
payable by the husband by foroe of that 
arrangement only, and for that specific 
purpose and no other (Howard v. bigbuy 
8 Bligh's Rep. N. R. 269). Consequently, 
if pin-mouey should not be duly paid by 
the husband, and should be found to be in 
arrear at his death, his wife surviyiDg him 
can cluiin only one year's arrears of it 
(Atton T. AUon, 1 Ves. Sen. 267) ; also, the 
husband may find his wife in apparel, 
instead of paying her this apparel-money, 
as it may be called. Howard v. Digby, 
8upra. 

PIBOABY (pisearia vd orivflegium pU~ 
oaiidi). The right or privilege of fishing. 
Thus free fishery, which is a royal fran- 
chise, is the exclusive right of fishing in a 
public river. Common of piscary is the 
right of fishing in another man's water. 
Several fishery resembles fre<3 fishery, only 
that he who has a Eeveral fishery must also 
be (or at least derive his right from) the 
owner of the soil, which in a free fishery 
is not requisite. 

See also title Fishebt. 

nX JURY (from Lat. Pyxis, a box made 
of the box-tree (JPyxacanlka)^ used by the 
ancients for gallipots, and to hold the Host 
in Catholic churches). A jury consisting 
of tlie members of the corporation of the 
Goldsmiths of the city of London, assem- 
bled upon an inquisition of very nncient 
date, called the trial of the pix. The object 
of this inquisition is to ascertain whether 
the coin of the realm, manufactured at 
Her Majesty's mint, is of the proper or 
legal standard. This investigation as to 
the standard of the coin is called pix in g it, 
and hence the jury appointed for the pur- 
pose is called a pix' jury. The investigation 
takes place usually once a year, and the 
Lord High Chancellor presides, and points 
out to the jury the nature of their duties. 
They have to ascertain whether the coin 
produced is of the true standard, or " ster- 
ling" metal, of which, by stat. 25 Edw. 3, 
G. 13, all the coin of the kingdom must be 
made. This standard has been fixed at 
various times by statute; for it scemeth 
that the royal prerogative doth not extend 
to the debusing or enhancing the value of 
the coinage below or above the sterling 
value. 2 Inst 677. 

PLAINT (from the Fr. plainte, com- 
plaint). The instrument or process by 
which actions are commenced in the County 
Courts. It has been described as a private 
memorial tendered in open Court to the 
iudge, wherein the party injured sets forth 
nis cause of action. 

See title County CJoubts. 

FLEA (p2aeeh»m). Is used in various 
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senses. In its usual acceptation it signifies 
the defendant's answer to the plaintiTs 
declaration; and when this answer sets 
forth at large or in detail the subject matter 
of the defence, it is denominated a special 
plea, in contradistinction to those direct 
and concise answers to the declaration 
termed the general issues. The woid is 
also frequently used to signify suit or 
action. Thus holding pleas means enter- 
taining or taking cognizance of actions or 
suits; common pleas signifying actions or 
suits between man and man, as distin- 
guished from such as are promoted and 
prosecuted at the suit of the Crown, which 
are thence denominated pleas of the Crown. 
The word is used in this sense bv Finch in 
defining an issue : " An issue is when both 
the parties join upon somewhat that they 
refer unto a trial, and to make an end of 
the plea, t.<?., suit or action. So the plea 
side of a Court means that department of 
a CJourt which takes cognizance of civil 
actions, as distinguished from criminal 
proceedings or matters which peculiarly 
concern the Crown." See Finch. Law, 
396, c. 35 ; and tee titles Abatement, Plea 
IN ; Pebemptoby Plea. 

PLEA BIDE. The plea side of a Gonrt 
means that branch or department of the 
Court which entertains or takes cognizance 
of civil actions and suits, as distinguished 
from its criminal or Crown department 
Thus the Court of Queen's Bench is said to 
have a plea side, and a Crown or criminal 
side ; the one branch or department of it 
being devoted to the cognizance of civil 
actions, the other to criminal proceedings, 
and matters peculiarly concerning the 
Crown. So the Court of Exchequer is said 
to have a plea side and a Crown side ; the 
one being appropriaterl to civil actions, the 
other to matters of revenue. 

PLEAD. The defendant in an action 
IS said to plead when he delivers his 
answer to the plaintiffs declaration; be- 
cause his answer itself is called a plea. 
Steph. Plead. 52. ^ 

PLEADING I8SUABLY. Pleading such 
a plea as is calculated to raise a material 
issue either of law or of fact. The de- 
fendant in an action is entitled, as a matter 
of right, to a certain number of days to 
plead. If he seeks to obtain further time, 
it is granted to him only by way of indul- 
gence; and the Court in so doing usually 
annexes to its order the condition that the 
defendant shall plead issuably, that is, that 
he thall plead a fair and land fide plea, as 
distinguislied from one which is calculated 
only to embarrass the defendant, and to 
retard the progross of the action. The con- 
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dilion 80 annexed is in effect, *' an agree* 
ment by the defendant to tjpoed the cause 
to its conclusion, and bring it to an issue 
upon the substantial merits of law or 
&ct, without regard to any formal inac- 
curacies in the pktiDtiff*s statement" Per 
Coleridge, J., in ^ar/:er v. GUcidon. 5 Dowl. 
136. 

See also title Issuable Plea. 

PIEADDTO OYEB. Passing over, pass- 
ing ^7) omittuig to take notice of, &c. 
Thus, when a defendant in his pleading^ 
passes by or takes no notice of a material 
allegation in the declaration, he is said to 
plead over it. 

FIEADIH08. The mutual allegation 
or statements which are made by the 
plaintiff and defendiint in a suit or 'action 
are so termed. These are now written or 
printed and delivered between the con- 
tending parties, or to the proper officers 
appointed to receivp them ; but formerly 
they were actual viva voce pleadings in 
open Court. The pleadings in an action 
are designated according to their nature 
by the following terms : declaration, plea, 
replication, rejoinder, surrejoinder, re- 
butter, and surrebutter. The principles 
on which these pleadings or oontonding 
statements are framed, and the manner 
in which they govern or affect the sub- 
sequent course of the cau^e, form the 
principal feature in the art or science of 
pleading, or, as it is popularly called, 
special pleading. See Read v. Broohman, 
3 T. R. 159, per Buller, J. ; Steph. PI. 24 ; 
and the particular titles mentioned in the 
course of this pretient title. 

PLEDGE: iSse titles Bailment; Pawn- 

BEOKEB. 

PLEDGES. In the ancient law no per- 
son could prosecute a civil action without 
having in the first stage of it two or more 
persons as pledges of prosecution ; and if 
judgment was given against the plaintiff, 
or he deserted his suit, both he and his 
pledges were liable to amercement to the 
king pro falso damore. In the course of 
time, however, these pledges were disused, 
and the names of fictitious persons substi- 
tuted for them, two ideal persons, Jolin 
Doe and Richard Roe having become the 
common pledgee of every suitor ; now, how- 
ever, even these are not used in personal 
actions. And since the O. L. P. Act, 
1852, the use of such pledges has been dis- 
continued even in the action of ejectment ; 
and inasmuch as all the real actions were 
abolished by 8 & 4 Will. 4, c. 27, it would 
seem that the use of such pledges is now 
discontinued altogether. 



PLEEABTT. Is applied to a benefice 
being full or ooonpied, and is directly op- 
posed to vacation, which signifies a bene- 
fice being void. 

PLEEABT CAV8E8. In the Ecclesiasti- 
cal Court causes were divided into plenary 
and summary. Plenary causes were those 
in whose pr(x;eedings the order and solem- 
nity of the law was required to be ex- 
actly observed, so that ii there were the 
least departure from that order, or disre- 
gard to that solemnity, the whole proceed- 
ings were annulled. Summary causes 
were those in which it was unnecessary to 
pursue that order and solemnity. The 
present distinction between the contentious 
and the non-contenfious jurisdiction of the 
Court of Probate seems to be vt-ry closely 
analogous to this old distinction between 
causes as plenary or summary. 

PLEHS ADHnriBTEAVIT. A plea 
pleaded hj an executor or administrutor, 
on an action being brought agaiubt him, 
to the effect that he has fully adminis- 
tered, that is, that he has exhausted the 
assets before such action was brought. 
Toller's Exec. 267. 

PLIGHT. An old English word, signi- 
fying the habit or quality of anything. 
Thus, to deliver up a thine in the same 
plight and condition, or to oe in the same 
plight and condition, are piirases analogous 
to the phrase ** assemble and meet to- 
gether," the latter of the two words ex- 
plaining the former of them, l>ut being 
otherwise tautological. This use of the 
word *^ plight ' is the same as that which 
occurs of the word *^ causa*' in Just. Inst, 
iv. 17, 3. The word applies to real and 
personal property equally, and to any 
estate, even to a rent-charge or possibility 
of dower, in land. This seems to be the 
meaning of Cowel, title Plight. 

PLOVGH-BOTE. An allowance of wood 
which tenants are entitled to, for repairing 
their implements of husbandry. 

• 

PLUBIEB. A writ of summons or 
capias was termed a pluries writ, when two 
other writs had been issued previously, 
but to no effect ; and it was so termed, be- 
cause the words ran thus : ** You are com- 
manded as often you have been com- 
manded " (alluding to the commands con- 
tained in the two previous writs) (Smith's 
Action at Law, 63). But the pluries writ 
is now abolished, and by s. 11 of the C. L. 
P. Act, 1852, the original writ may be 
renewed at any time before its expiration 
for six months from the date of such re- 
newal, and so on from time to time during 
the currency of the renewed writ, this 
renewal saving the Statute of Limitations 
as from the date of the original writ. 
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IKST BHUUFFB. Sheriflb ap- 
d by the sole authority of the Grown 
it the interpoeition of the judges. 

JOE. Begardiiifi: the police of the 

polia (w6 title Meteopolitan Po- 

With referenoo to police generally, 

are of Tarious degrees. (1.) The 
sonstablo of a county, appointed by 
istices of the county at quarter ses- 

and not at petty 'sessions (Ite^. y. 
ruKm, 10 A. & E. 288); (2.) Special 
.bles who are appointed for coses 
iden public tumtilt, or oUier like 
ency, under the stats. 1 & 2 Will. 4, 
and 5 & 6 Will. 4, c. 43 ; (3.) <3ounty 
istrict constables, being the regular 
s of police for counties and districts, 
ited under the stats. 2 & 8 Vict. c. 
& 4 Vict. c. 88. and 19 & 20 Vict. 
; and (4.) Parish constables/ being 
pally the officers of police in towns, 
ited under the stat. 5 & 6 Vict, c 109, 
>me Amendment Acts, and whose du- 
re regulated by the Town Police 
38 Act, 10 & 11 Vict. c. 89. 
the constitution of England, eyery 
I responsible for the preservation of 
iblio peace (aee title Fbankpledob) ; 
f any one upon being duly culled 
by the magistrates to serve as a 
1 constable refuses to do so, the ma- 
^s may and ought to cause him to be 
ed (i?e^. V. Vincent, 9 C. & P. 91). 
3ial constable, when duly appointed, 
K)inted for an indefinite time, and 
in fact, his services are either deter- 

or suspended ; and during the term 

office he has all the authority of an 
iry constable. The office, it appears, 
te served by deputy {Bex y. Clarke, 
i. 679) ; but a naturalised foreigner 
lOt serve either as deputy or as prin- 

Rex y. Ferdinand de Mierre, 5 Burr. 

;he case of a breach of the peace ac- 

continuing, or reasonably likely to 

tewed, any private person may arrest 

fenders, or any of tliem ; but when 

fray is over he may not do so, nor 

'equire a policeman, who has not seen 

^ray, to do so (BayTies v. Brewster, 

I 375). In the case of a felony being 

ly committed, he may arrest ^e 

and in case the felony is com- 

, he may give the felon in charo^e 

>oliceman (Atkinson y. Warns, 1 Or. 

B. 827). All these things he may 

thout warrant, and, a fortiori, a 

r policeman may and ought to do 

ce. But further, in the case of a 

actually committed, a policeman 

upon probable suspicion merely, 

;he felon without a warrant, and may 

reak open doors, and, if necessary 

apprehension, kill the felon (Hogg 
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y. Ward, 3 H. & N. 417). A warrant for 
the apprehension is a protection to the 
constable in all cases, unless where it shews 
upon the face of it a total want of juris- 
diction. The Marthahea Ckue, 10 fiep. 
68. 

POIilOT OF A88UBAKCS, or DTBTnU 
AHGE : See title Insubanoe. 

POLL. Deeds are sometimes called 
deeds-poll, in contradistinction to deeds 
indented or indentures; deeds-poll being 
shaved or polled quite even. 
See title Deed-poll. 

POLLS, CHALLENGE TO: See title 
Challenqe. 

FOHX. An original writ, formerly used 
for the purpose of removing suits from the 
Court Baron, or County Court, into the 
superior Courts of Common Law. It was 
also the proper writ to remove all suits 
which were before the sheriff by writ of 
justicies (Les Termes de la Ley). But 
this writ is now in disuse, ihe writ of eer- 
tiorari being the ordinary process by which 
at tbe present day a • cause is remoyed 
from a County Court into any superior 
Court. 

FOOlt. Up6n the dissolution of the 
monasteries in the reign of Henry VIII., it 
became necessary to make some provision 
lor the poor, as well thobe who were pro- 
perly called indigent, t.e., unable, even 
with labour, to earn their own livelihood, 
as also those who were properly called poor, 
i.e., unable to live without labour. The 
oldest Poor Law Act (43 Eliz. c. 2) pre- 
serves this distinction ; but abuses arising 
out of it, of which the principal one, per- 
haps, was the extension of out-door rdief 
to able-bodied paupers, tlie whole system 
of Poor Law administration was re-modelled 
by the stat. 4 & 5 Will. 4, c. 76, and has 
since been still further improved. . Under 
the stat. 4 & 6 Will. 4, c. 76, which con- 
tinued in force until 81st of July, 1847, the 
administration of relief to the poor through- 
out England and Wales, was placed under 
the control of three commissioners, styled, 
** The Poor Law Commissioners for England 
and Wales ; *' but under the stat. 10 & 11 
Viet. c. 109, a new board of commissioners, 
styled, '* Commissioners for Administering 
the Laws for the Belief of 'the Poor in 
England," was appointed in their place, 
and WHS invested with all the powers and 
duties of the former commissioners; the 
style has been since altered by the stat. 
12 <k 13 Vict. c. 103, to that of the " Poor 
Law Board," and the Board under that 
name has been perpetuated by the stat. 
30 & 31 Vict. c. 106. 
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If an order of the Poor Law Board is 
questioned, its legality is to be determined 
on removal by certiorari ; and in default of 
such removal, a maiidamus will go to en- 
force it. Reg, v. Oldham Union (Overseers), 
10 Q. B. 700. 

Under the stats. 4 & 5 Will. 4, c. 76, and 

7 & 8 Vict. c. 101, the Poor Law Bonnl 
may form unions, and may either separate 
parishes from, or add parishes to, existing 
unions, without the consent of the guar- 
dians of the union ; and the Board may 
also direct that there shall be a specified 
number of gnardians of eacli union ; but at 
the same Umo justices residing in extra- 
parochial places within unions are ex officio 

fnardians of unions. Generally, the guar- 
iansact in all matters of importance under 
the sanction only of the Poor Law Board. 
The guardians of each union constitute a 
corporation, and have power to contract, 
without affixing their seal, in all matters 
necessarily or properly incident to their 
office (Pain v. Strand Union {Guardians), 

8 Q. 6. 326. (See also title Corforationb.) 
The clerks of the boards of guardians 
may, although not certificated attorneys, 
conduct proceedings before justices at petty 
sessions, and out of sessions, on behalf of 
the boards. 

Under the stat. 43 Eliz. c. 2, the church- 
wardens of every parish, and four, three, 
or two, substantial householders, then to 
be nominated by the magistrate^, were 
to be overseers of the poor; but under 
13 & 14 Gar. 2, c. 12, in large parishes 
there are to be two or more overseers for 
every township or village; and by stat. 
54 Geo. 3, c. 91, the appointnwnt is to be 
annual. 

POPULAB ACnOKS. Such actions as 
are maintainable by any of Her Majesty's 
subjects for recovery of the penalty in- 
curred by transgressing some penal statute. 
It is called a popular action because it is 
a proceeding which may be taken not by 
any one person in particular, but by any 
of the people who think proper to prose- 
cute it (Cowel, title ** Action, Popular"). 
These are the Pvblica (i^., Populica) 

Judicia of Roman Law. 

• 

POBT {portus maris). A port is a 
haven, and somewhat more. Isi It is a 
place for arriving and unlading of ships 
or vessels. 2nd. It hath a superinduction 
of a civil signature upon it, somewhat of 
franchise and privilege. 3rd. It hath a 
ville, or city, or borough, that is, the caput 
partus, for the receipt of mariners and mer- 
chants, and the securing and vending of 
their goods, and victualling their ships. 
Bo that a port is quid aggregatum, consist- 
ing of somewhat that is natural, viz., au 
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access of the sea, whereby ships may con- 
veniently come ; safe situation against 
winds, where they may safely lie, and a 
godl shore where they mav well unlade ; 
something that is artificial, as quays, 
and wharves, and cranes, and warehouses, 
a>id houses of common receipt ; and some- 
thing tliat is civil, viz., privileges and 
franchises, viz., jus applicandi, jus mer- 
cati, and divers other additaments given 
to it by civil authority. A port of the sea 
includes more than the bare place where 
the ships unlade, and sometimes extends 
many miles; as the port of London, in 
the time of King Edward I., extended to 
Greenwich ; and Gravesend is also a 
member of the port of Xiondon ; so the port 
of Newcastle takes in all the river from 
Sparhawk to the sea. Hale, de Portibus 
Maris, paro., sec. c. 2. 

POBHOK DI8P0HIBLE. In French 
Law, a parent leaving one legitimate child 
may dispose of one-half only of his pro- 
perty ; leaving two, one-third only ; and 
leaving three or more, one-fourth only ; and 
it matters not whether the disposition is 
inter vivos, or by will. 

POBTIOKXB. When a parsonage is 
served by two. or sometimes three, minis- 
ters, alternately, the ministers are termed 
portioners, because they receive but a por- 
tion or proportion of the tithes or profits of 
tiie living. Cowel. 

POBTMOTE, or POBTMOOT (from portus, 
a port, and gemote, an assembly). A Court 
kept in haven towns or ports. I^es Termes 
de la Ley. 

POBT-BEVB (from port, an haven or 
harbour, and reve, an officer, minister, or 
bailifi', who does business for another man). 
The port-reve was the king's bailiff, who 
looked after the customs and tolls in the 
port of London, before they were let to fee- 
farm. (Brady on Bor., 16, fol. ed.) This 
office, it is believed, is not peculiar to the 
port of London. 

POSSE COIDTATTTS. The posse crnni- 
tatus, or power of the county, was the 
power given to the sheriff and other of 
the king's officers by Act of Parliament, 
namely, the Statute of Winchester, or 
Winton, to compel the attendance of the in- 
habitants of the county (with some excep- 
tions), to assist him in preserving the 
peace, in pursuing and arresting offenders, 
and in such like acts where assistance was 
requisite. The posse comitatus being thus 
in a manner organized, was capable of 
serving as a militia for the defence of the 
county against the Scots and other Ibreign 
invaders. 

See title Abmy. 
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P0S8S88I0 FBATBI8. PosfiosBion or 
seisin of tho brother. It used to be a 
Diaxim, that possesno fratris facit tororem 
esse Jueredem, that is, that the poasesaion 
or seisin of a brother would make his sister 
of the whole blood his heir in preference 
to a brother of the half blood. The ques- 
tion of the possession or seisin of the 
ancestor is not, since the Descent Act 
(;3 & 4 Will. 4, c. lOG), of any importance 
in ascertaining who is heir, inasmuch as 
the descent is now traced from the last 
person entitled who did not inherit and 
not from the last person seised. 

There was no posaessio fratru of a 
dignity^ so that a half brother always suc- 
ceeded in preference to a whole sister. 

P068E8SI0K : Bee title Seisin. 

P06flE8SI0K MONZT. The man whom 
the slieriff puts in possession of goods 
taken under a writ oi fieri facias is entitled 
whilst he continues so in podseaaion to a 
certain sum of money per diern^ which is 
thence termed possession money. The 
amount is 8«. 6^. per day if he is boarded, 
or 5«. per day, if ho is not boarded. 

POeSESSOBT ACTION. An action 
which has for its object the regaining pos- 
session of the freehold, of which the de- 
mandant, or his ancestors, has been 
unjustly deprived by the preisent tenant or 
possessor thereof. 

POSSIBILITY. An uncertain thing, 
which may or may not happen ; such, for 
instance, as the ciiance of an heir apparent 
succeeding to an estate, or of a relation 
obtaining a legacy on the death of a kins- 
man. A possibility is eaid to be either 
near or remote ; as for instance, when an 
estate Is limited to one after the death of 
another, this is a near possibility ; but that . 
a man shall be married to a woman and 
then that she shall die, and he be married 
to another, this is a remote possibility. 
The rule against Perpetuities {see that 
title), and the rule against Kimotenoss 
(jsee that title), ore commonly ascribed to 
the circumstance that the law (like any 
other practical person), refuses to act or 
decide, «.e., determine, upon a double con- 
tingency, and waits until the same becomes 
a simple contingency by the happening of 
the one event. 

POSTEA. Is a formal statement in- 
dorsed on the nisi pHtu record {see that 
title) of the proceedings at the trial. It 
takes up the story where the nisi prius 
record terminates. It is so called because 
it commences with the word a/tertoards 
{po8tea) ; and it proceeds to state the ap- 
pearance of the parties, and of the judge 
and jury at tho place or trial, and the vcr- 
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diet of tho jury on the issues joined. 8m. 
Action at Ijaw, 159. 

POSTEBIOBITT. This is a word of 
comparison and relation in tenure, the cor- 
relative of which is the word " priority." 
Thus, a man who held lands or tenements 
of two lords was said to hold of his more 
I ancient lord by priority, and of his leu 
ancient lord by posteriority. Old Kat 
Brev. 94. 

But the word hns also a general applica- 
tion in law consistent wiih its etymolo- 
gical meaning, and us so used it is likewise 
opposed to priority. 

P08T-JIUPTIAL {after marriage). Thus 
an agreement entered into by a father 
after the marriage of his daughter, by 
which he engages to make a provision for 
her, would be termed a post-nuptial agree- 
ment. 

See further title Mabbiagb Settle- 
ments. 

POST-OBIT BOHD. A post-obit bond 
is an agreement on the receipt of money by 
ti:e obligor to pay a larger sum exceeding 
the legal rate of interest upon the death 
of the person from whom he, the obligor, 
has some expectations if he survive him. 
Chester field y. Jameson, 2 Ves. 157. 

POST OFFICE. This is the office for 
the conveyance or transmission of letters 
through tne kingdom from place to place 
within it, and a&o froui foreigpi parta. It 
was first attempted to be established by 
the Long Parliament, in 1643, and was 
afterwards established by Cromwell, in 
1G57, and confirmed by the Act 12 Oar. 2, 
c. 35. One of the reasons inducing the 
goyernment of the day to establish one 
General Post Office, was the facility whicli 
it afforded by opening letters of diBcover- 
ing secret conspiracies against the goyern- 
ment (9 Anne, c. 10) ; and this right of the 
government is reserved in all the subee- 
quent statutes, and is exercised upon a 
warrant from one of the principal Secreta- 
ries of State. The principal statutes at 
present in force regarding the Post Offioe, 
are, — 
(1.) 7 Will. 4 & 1 Vict 0. 33, for the 
mimagement of the Post Office 
and the protection of its exclusive 
privileges ; 
(2.) 3 & 4 Vict. c. 96, and 10 & 11 Vict, 
c. 85, for the establiidiment of a 
penny postage ; 
(3.) 18 <k 19 Vict. c. 27, for the trans- 
mission of newspapers ; 
(4.) 23 & 24 Vict. c. Ill, for the eale of 

posttige stamps ; and 
(5.) 38 & 34 Vict. c. 79, for halfpenny 
post-cards. 
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FO0TVLATIOV (podtdatid). A peti- 
tion. Formerly, on the oocsaion of a 
bisbop being translated from one bishopric 
to another, he was not elected to the new 
see, for the rule of the Canon Law is eUctw 
non poteat eUgi ; and the pretence was, that 
he was married to the first church, which 
marriage could not be dissolved bat by the 
pope : and thereupon he («c the pope) 
was petitioned, and consenting to the 
petition, the bishop was translated, and 
this was said tu be by postulation; but 
this was restrained by 16 Ric. 2, o. 5. 
Gowel; Tomlins. 

POUHBAOE, SHEBD'F'B. Is an allow- 
ance to the sheriff of so much in the pound 
upon the amount levied under an execu- 
tion. The object of this allowance is to 
remunerate tne sheriff for the risk and 
trouble which are incident to the perform- 
ance of this branch of his duties. Origi- 
nally, or at Common Law, the sheriff wus 
entitled to no allowance for executing 
writs, his office being regarded solely as an 
honorary one, and hence it was that men of 
wealth and substance were usually elected 
to fill this post. In the progress of society, 
however, and on the growth of conmierce, 
the duties of a sheriff being attended with 
considerable expense, and the office thereby 
becoming extremely onerous, the Legisla- 
ture has, by different Acts of Parliament, 
entitled them to certain fees and dues, 
amongst which the above is included. 
Dalton's Office of Sheriff. 

FOUHD BBEAGH. Is the act of break- 
ing into a pound or indosure in which 
things distrained are placed under the pro- 
tection of law ; and it is ffence in the 
eye of the law even where the distress 
bias been taken without just cause; for 
when once impounded, the goods imme- 
diately are in legal custody. The punish- 
ment for such offence varies according to 
the nature of the thing distrained ; but in 
case of distress damage feoManiy it is, by 
6 & 7 Vict. c. 30, fixed at a penalty not 
exceeding £5, and the payment of all 
expenses. Co. Litt. 47. 

FOUBPBESTUBE (from the Fr. pourpriB, 
an inclosure). The wrongful inclosing 
another man's property, or the encroach- 
ing or taking to ones self that which 
ought to be in common. It is perhaps 
more commonly applied to an encroach- 
ment upon the property of the Crown, 
either upon its aemesne lands, or in the 
highways, rivers, harbours, or streets. 
2 Co. Inst. 38, 271. 

POTTBVETAirGE : See title Pbe-evp- 

TION. 

FOWEB. A power is an authority 
which one person gives to another, autho- 



rizing him to act for him, and in his 
stead. Powers by the Common Law were 
divided into two sorts, naked powers or 
bare authorities, and powers coupled with 
an interobt. Thus, when a man devises 
that his executors shall sell his land, this 
power is a naked one, that is, the power 
which the testator so gives to his executors 
to sell his land is simply a power, and 
does not vest any interest in the land in 
the executors; whereas, if a man devises 
lands to his executors to be sold, tiiis is a 
power coupled with an interest. The word 
^* power" retains the same meaning when 
coupled with other words ; thus, a power 
of attorney, or letter of attorney, signifies 
an authority which one man gives to an- 
other to act for him ; and these powers are 
perhaps of the most frequent occurrence, 
oein^ resorted to whenever circumstances 
are likely to occur to prevent a party doing 
the act desired to be done himself ; as, for 
instance, if it were necessary that a person 
should sign a deed next week, but which 
he could not do, being obliged to set out 
upon a voyage to a foreign country before 
that time, in this case he might authorize 
some other person to do it for him, and 
the instnunent by wliich he would confer 
that authority would be a power of at- 
torney. (See that title.) 4 (jruise, 145. 

Powers are otherwise arranged in the 
following threefold division, namely : — 

I. Powers simply collateral. 

II. Powers not simply collateral, but 
being either 
(1.) Appendant or annexed to an 

estate, or 
(2.) In gross, not being incident to 
any estate. 

A power simply collateral is one which 
is not, and has never been, annexed to an 
estate ; all otlier powers are either so an- 
nexed, or having once been so have become 
disannexed, in which latter case they are 
said to be powers in gross. Where the 
donee of a power to appoint lands is also 
the fee simple owner of the lands, he may 
convey the lands for any estate, either in 
exercise of his power, or in virtue of his 
estate; but having done so in either of 
these two ways, he cannot afterwards make 
any conveyance in the other way, which 
would be in derogation of his first con- 
veyance, which for that reason is said to 
have eitner suspended or extinguished his 
power, according to the quantity of the 
estate which he has already created. 
See also title Afpowtment. 

POWER OF AFPOnrTMEirr : See title 

CONVETANOEB. 

POWER OF ATTORNST : See titte At- 

TOBNKT, POWBB OP. 
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POWEB OF THE OOUHTY : See title 
Posse Comitatub. 

FOYHDrGB' LAW. An Act of Parlia- 
ment made in Ireland in the rei^ of 
Henry VII., by which it waa enacted that 
all statutes made in England before that 
time should bo in force iu Ireland. It was 
so called because Bir Edward Poynings was 
lord-lieutenant tliere at the time it was 
made. 12 Rep. 190. 

PAACnGE OOUXT, QUXEH*8 BENCH. 

Is a Court attached to the Court of 
Queen's Bench, and presided over by one 
of the judges of that Court, in which 
points of practice and pleading are dis- 
cussed and decided. After the appoint- 
ment of an additional judge to the Court 
of King's Bench, under the authority of 11 
Geo. 4 & 1 Will. 4, c. 70, s. 1 1, which took 
place in Michaelmas Term, 1830, Lord Ten- 
tertlcn, then being the Lord Ciiief Justice, 
infurmcd the Bar that in addition to the 
powers already exercised by one judge 
sitting apart from the others in the Bail 
Court (or Court in which the sufficiency of 
parties as bail, and other minor matters, 
are aecerlained), all matters of practice 
would for the future be determined there. 
Since then it has become usual to move 
in this Court, in certain cases, for new 
trials; and in ordinary cases for writs 
of mandamus and of prohibition, in addi- 
tion to mere points of practice. If any 
doubt arises in the mind of the presiding 

1'udge as to any question brought before 
lim, he refers the party to the full Court, 
before which indeed cause, on rules nisi, 
is generally shewn ; but the decision of the 
single judge is of itself conclusive. The four 
puisne judges by turns preside for the space 
of a term. This Court, though frequently 
and properly termed the ** Practice Court 
of the Queen's Bench," is now generally 
called, from its origin, the Bail Court. 
See title Bail Coubt. 

PEJBGIPE. An original writ in the 
alternative, commanding the defendant to 
do the thing required, or to shew his 
reason for not doing it. This writ was 
used when something certain was de- 
manded by the plaintiff, which it was in- 
cumbent on the defendant himself to per- 
form ; as to restore the possession of land, 
to pay a certain liquidated debt, to per- 
form a specific covenant, and the like. 
The word prxcipe is now commonly used 
for a sort of abstract of a writ of summons, 
or eapioBy which is made out on a slip of 
paper and delivered to the signer of the 
writs at the time of issuing them; and 
from which abstract or memorandum that 
officer makes his entry iu the book kept 
for that parpoBO. 

See also following titles. 



PBJBdPE IH CAFITR When ono of 

the king's immediatu tenants t'n eapiie was 
deforced, his writ of right was called a writ 
otptKcipe t'n oapite. 

nmCSFE aVOD BEDDAT. a writ of 
great diversity, extending as well to writs 
of right as to writs of entry. It was some- 
times called a writ of right close, when 
issuing out of Chancery close ; sometimes 
a writ of right patent, when issuing out of 
Chancery patent, or open. (Fitz. Nat 
Brev. c. 1. 

FBAGIPE, TEHAHT TO THE : See title 
Tenant to thb Pujeoipe, and also title 

FlNB. 

FBXCIPUT con V EJN TIOVHEL. In 

French Law, under the regime en eon- 
muuaute (see that title), when that is of 
the conventional kind, if the survivor of 
husband and wife is entitled to take any 
portion of the common property by a ^lani- 
mount title and before partition' tliereof, 
this right is called by the somewhat bar- 
barous title of the conventional praxiputy 
from prXf before, and eapere^ to ts^e. 

PBfiKUHIBE (from prasmoneoy to fore- 
warn, &c.) A species of offence affecting 
the king and his government, though not 
subject to capital punishment. When aiiy 
one is said to incur a prxmunire^ it sig- 
nifies that he incurs the penalty of being 
out of the king's protection, and of having 
his property forfeited to the king. It is so 
called from the words of the writ prepara- 
tory to the prosecution thereof, viz^ **prx' 
munire facias *' t.e., cause A. B. to be rore- 
warned that he appear, &c. This writ is 
itself frequently called a praemunire, 3 
Inst 110. 

There was also a celebrated Statute 
of Prsemunire (15 Ric. 2, c. 5), which was 
enacted to check the. exorbitant power 
claimed and exercised by the Pope in 
Engliiud; whence the offence oi prtemur 
nire was the particular name of the offence 
of maintaining the papal power in England 
as an imperium in imperio. The statute 
enacts, that whoever procures at Rome or 
elsewhere any translations, processes, ex- 
communications, bulls, instruments, or 
other things which touch the king, against 
him, his crown and realm, and all persons 
aiding and assisting therein, shall be put 
out of the king's protection, their lauds 
and goods forfeited to the king's use, and 
tliey shall be attached by their bodies to 
answer to the king and his council, or pro- 
cess of prsemunire facias shall be nuido 
out against him, as in any other case of 
Provfaora, 

See also title Pbovisobs. 
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FBATZB OF FB0CE8S. A prayer or 
petition with which a bill in Equity used 
to conclude, to the effect that a writ of 
subpoena might isBue against the defen- 
dant to compel him to answ^ upon oath 
all the matters charged against him in the 
bUl. 

See title Subfcena. 

PBEAXBLE OF A STATUTE. The 

introducing clause or section of a statute 
is so termed. It usually recites the objects 
and intentions of the Legislature iu passing 
the statute, and frequently points out the 
evils or grieyances which it was the object 
of the Legislature to remedy. Although 
the preamble is generally a key to the 
construction, yet it does not always open 
or disclose all the parts of it; as some- 
times the Legislature, having a particular 
mischief in view, which was the primary 
object of the statute, merely state this in 
the preamble, and then go on in the body 
of the Act to provide a remedy for general 
mischiefs of the same kind, but of different 
species, neither expressed in the preamble, 
nor perhaps then contemplatea by the 
framer thereof (Mann v. Cammd, Loft. 
783). A reference to the preamble is there- 
fore only an insufficient guide to the true 
interpretation of the statute. 

FEE-AULIElfGE. The precedence of 
being heard, which prevails at the Bar 
according to the rank which the counsel 
respectively hold. In the Court of Ex- 
chequer there are two barristers appointed 
by the Ix>rd Chief Baron, called the post- 
man and the tub-man (from the places in 
which they sit), who take precedence in 
motions. 

FBEBEND. The rents and profits (pr«- 
bendd) belonging to a cathedral church, 
or the endowment in land or money given 
to it for the maintenance of the dean, 
chapter, and spiiitual officers connected 
therewith. A prebendary, vulgarly called 
a prebend, is one of this ecclesiastical hodj 
who are so maintained. Cowel. 

FREBEHDABT (prebendariu$) : See title 
Pbebend. 

FBECEDEKT OOHDITIOH : See tiUe 
Conditions. 

FBX-EMPnOK (prsemp/ion). The pre- 
rogative of purveyance, or pre-emption, 
was a right enjoyed by the Crown of buying 
up provisions and other necessaries by the 
intervention of the king's purveyors, for 
the use of his royal houjsehold, at an ap- 
praised valuation, in preference to all 
others, and even without consent of the 
owners; and also of forciblv impressing 
the carriages and horses of the subject to 
do the king's business on the public roads, 



FBE-EMPnOV— cone/nu6(7. 

iu the convevanoe of timber, baggage, and 
the like. This prerogative of the Crown 
appears to have oeen made the occasion of 
much abuse in the early reigns, as one of 
the chief constitutional struggles of the 
period was the z^triction and reg^lutiou 
of this right. 



•i TO. To bring before, to 
prosecute, to try, to proceed with. Thus, 
preferring an indictment signifies pro- 
secuting or trying an indictment 

PBXaiTAHOT, PLEA OF, A plea which 
a woman capitally convicted may plead in 
stay of execution ; for this, though it is no 
stay of judgnoient, yet operates as a respite 
of execution until she is delivered. 



Matter previouslv stated 
or set forth is frequently so termea. In a 
deed, the premises comprise all that portion 
which precedes the habendum, i. e., the 
date, the parties names and descriptions, 
the recitals, the consideration and the 
receipt thereof, the grant, the description 
of the thing:s granted, and the exceptions 
(4 Cr. Dig. 26). So, in pleading, the word 
is used, in its logical sense, as signifying 
foregoing statements or previously-men- 
tioned facts. Thus, in a declariition in 
indebitaius aseumpeit. the plaintiff, after 
alleging tliat the defendant was indebted 
to him in a given sum of money, proceeded 
to state that, in consideration of the premises, 
the defendant promised to pay him the same. 
So, again, in a declaration for the diverbion 
of water from a water-course, the plaintiff, 
after stating his right to the enjoyment 
of the water, and his previous user of tho 
same, and setting forth the fact and the 
nature of the diversion, then proceeds to 
point out the injurious consequences which 
nave flowed from the previously-stated 
facts, in the following manner : ** And the 
plaintiff, by reason of the premises, hath 
been deprived of the use, benefit, and ad- 
vantage of the water of the said water- 
course." 

The common use of the word "preroise*," 
as in^ the phrase ** eligible premises," is an 
abusive use of the word, derived apparently 
from the frequency with which the word is 
used in conveyances and leases of lands 
and houses. 

PEEBOOATIYE (from pr«y before or 
above, and rogo, to ask or demand). By 
prerogative is meant some exclusive pre- 
eminent power or right. Thus, the king's 
prerogative is usually understood to be 
that special pre-eminence which the king 
has over and above all other persons, and 
out of the ordinary course of the Common 
Law, in right of his regal dignity. Thus, 
the power of making war or peace, of 
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making treaties, leagaes, and alliances 
with foreign states and prinoes ; of ap- 
pointing ports and havens, or such places 
only for persons and merchandize to pass 
into and out of the realm as he in his 
wisdom sees proper, are all instances of the 
king's prerogative. The greater part of 
early constitutional history consists in the 
struggles of Parliament to restrain the 
royal prerogative (ms title CoNsriTCTiON, 
Obowth of)1 And at the present day the 
law regarding the prerogative exhibits ex- 
actly ue reverse peculiarity, viz^ tiiat the 
Crown may not of its own authority 
diminuh its prerogittivo, although with 
the authority of parliament it may do so 
(Ex parte I^uyee Byravyee, 5 Hoo. P. G. 
C. 276). And generally the sovereign may 
not exercise his prerogative in contrariety 
to the Common Law ; and although he may 
by his prerogative establish Courts to pro- 
ceed according to the Common Law, he 
ctmnot create any new Court to administer 
any other law. In re Natai (^Bithop), 
8 Moo. P. C. C. (N.S.) 115. 

FXEBOGATIVE OOTTBT : See title Coubts 

EoOLESIASnOAL, B. 5. 

FBSBOOATIYS LAW. That part of 
the Common Law of England wnich is 
more particularly applicable to the king. 
Com. Dig. tit. " Ley.* (A). 

FBEBOSIBE, TO. To assert a right or 
title to the enjoyment of a thing on the 
gpx)und of having hitherto had the unin- 
terrupted and immemorial enjoyment of it. 
See title Pbescbiption. 

PBXSCBIFnOK (prxscriptio). A title 
which a person acquires to incorporeal 
hereditaments by long and continued pos- 
session. Every species of prescription by 
which property is acquired or lost is 
founded on this presumption, that he who 
has bad a quiet and uninterrupted posses- 
sion of anything for a long period of years 
is supposed to have a just right, without 
which he could not have been suffered to 
continue in the enjoyment of it. This 
mode of acquisition was well known in the 
Roman Law by the name of utucapHo, 
because a person who acquired a title in 
this manner migiit be said ufu rem eapere. 
Before the Act of 2 & 3 Will. 4, c. 71, the 
possession required to constitute a pre- 
scription must have existed time out of 
mind, or beyond the memory of man, as it 
is also termed, that is, before the reign of 
Richard I. ; but now, the period of posses- 
sion necessary to constitute a title by pre- 
scription is in many cases by the above Act 
considerably shortened. 

See titles Commons ; Ea££MENT8 ; Pbo- 
FiTS X Pbendbb. 



FBEBXRATIOV (prvsefiea(fb). The act 
of a patron or proprietor of a living offiar- 
ing or presenting a clerk to the aginary. 
This is done by a kind of letter from the 
patron to the bishop of the diocese in 
which the benefice is situated, requesting 
him to admit to the church the person 
presented. 3 Cruise, 14. 

See also title Nomihatiok. 

PBESnTAHYS ADYOWBOV : See tiUe 
Advowbov. 



He who is presented to 
a living by the patron thereof. 



PBEttUTJLBJIT. This word has Tszi- 
ous significations. In its relation to 
criminfti matters it signifies the notice 
taken by a grand jury of any offence from 
their own £iowledge or observation, with- 
out any bill of indictment laid before tiliem 
at the suit of the king ; as the presentment 
of a nuisance, a libel and the like ; upon 
which the officer of the Court must after- 
wards frame an indictment before the 
party presented can be put to answer it. 
The word, as used in reierence to admis- 
sions to copyholds, signifies an information 
made by the homage or jury of a Court 
Baron to the lord, by way of instruction, io 
give the lord notice of the surrender and of 
what has been transacted out of Court 
(5 Cruise, 502). But the necessity of the 
latter presentment has been aboliahed by 
4 & 5 Vict c. 35. 

See title Coftholds. 

FBXflS, LIBEBTT OF. Upon the art 
of printing becoming genenJ, the press 
wus subjected to a rigorous censorship, first 
on the part of the Church, and latterly on 
the part of the State. TJiua, in the reign 
of Elizabeth, printing was interdicted, save 
in London, Oxford, and Cambridge. In 
the reign of James I. the first newspaper 
was attempted to be printed, but that king 
and his successor endeavoured to silence 
the same by means of the Star Chamber 
jurisdiction. In 1641, when the Star 
Chamber was abolished, newspapers pro- 
mised to become more abundant, especially 
as the mind of the nation was at that time 
in a very active and even excited state ; 
but the Long Parliament by various ordi- 
nances endeavoured to restrain printing, at 
least on the part of the Royalist and Pre- 
latical party. This conduct on the part of 
the Long Parliament was the occasion of 
Milton's treatise, entitled " Areopagitica, A 
Speech for Libiarty of Unlicensed Print- 
ing." Upon the Restoration, in 1660, the 
Licensing Act (13 & 14 Car. 2, c. 33) was 
passed, which placed printing under the 
control of the Government, and in particu- 
lar confined the trade to London, York, 
Oxford, and Cambridge, limiting also the 
number of master printers to twenty; 
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moreover, it imposed tho severest and most 
degrading pnnishuieiits on offenders against 
the Act. The Licensing Act expired iti 
1695, after various periods of renewal, and 
was not again re-enacted, it having been 
the opinion of Scroggs, C.J., and of the 
twelve other Common Law judges, that the 
Common Law was sufficient of itself, and 
without any statute to repress the publica- 
tion of auv matter without the king's 
licence, and tiie liberal opinions which 
sprung up after the Revolution of 1688, 
preferring to entrust the control of the 
press to the ordluary jurisdictions at Com- 
mon Law. 

From this date newspapers rapidly in- 
creased, and in the reign of Anne began 
to be published regulurly, and some even 
daily; and in that reign they bep:an 
for the first time to combine political dis- 
cussion with matters of intelligence, and 
were subject only to the two following 
restraints : — • 

(1.) The stamp duty on newspapers, 
which was imposed for the first 
time in 1712; and 

(2.) The law of libel 

Theso two restraints have been since 
gradually removed or relaxed : thus, — 

(1.) The tax upon newspapers, which 
was id. in the reign of Anne, was reduced 
to Id. in 1836, and was repealed altogether 
in 1855, and ultimately, in 1861, the duty 
upon paper also was repealed. 

(2.) The law of libel was at first ex- 
tremely severe, any reflection upon the 
Government, or upon ministers, being con- 
strued into a reflection upon the king him- 
self, and therefore as a seditious libel. 
This state of the law of libel was rendered 
all the worse by reason of the then doctrine 
of the Common Law, that the jurj could 
only find the particular fact of publication, 
and not a general verdict of libel or no 
libel, that matter being left to the judges, 
who (as being the servants of the Crown) 
were naturally suspected of being disposed 
towards the Crown. And although in the 
Ckue of the Seven Bithope (1687), the jury 
brought in a general verdict of no hbel, 
yet that precedent was insufficient of itself 
to change the law, more especially as it 
was given in bad times. It was left to 
Mr. Erskine. in the Case of the Dean of St. 
Ataph (1778), to advocate the right of the 
jury in actions of libel to find a general 
verdict, and to Mr. Fox, in his Libel Act, 
1792, to confer that right upon the jury. 
By a later Act (6 & 7 Vict. c. 96), it was 
for the first time rendered competent to a 
defendant to plead in defence or justifica- 
tion the truth of the matters published, and 
that the same were so published for the 
public good. 



PBBSUHPTIOV (pretum^io). That 
which is presumed or believed in the 
absence of any direct evidence to the con- 
trary. A presumption, or that which is 
presumed, has been denominated a violent, 
a probable, or a light presumption, accord- 
ing to the amount of weight which attaches 
to it Thus, if a landlora sues for rent due 
at Michaelmas, 1754, and the tenant can- 
not prove the payment, but produces an 
acquittance for rent due at a subsequent 
time, in full of all demands, this is a 
violent or strong presumption of his 
having paid the former rent, and is equi- 
valent to full proof. Again, if in a suit for 
rent due in 1754, the tenant proves tho 
payment of his rent due in 1755, this is a 
probable presumption that the rent of 1754 
was paid also. Ag^n, such presumptions 
as are drawn from inadequate g^unds are 
termed light or rash presumptions. Pre- 
sumptions are also commonly divided into 
(1.) PriBsumptions juris et de Jure, and 
(2.) Pnesumptions jttrt< tantum, the former 
class being oonsidered irrebuttable, and the 
latter rebuttable, by contrary evidence. 
See also title Evidbnob. 

PBXT, in French Law is a loan, and 
may be either (a.) Pret a usage, correspond- 
ing to the commodatum of fioman Law (see 
that title), or (&.) Pret de contummation, 
corresponding to the mutuuin of Roman 
Law {see that title). 

PBIOXnro FOB BHEBIFFB used to be 
the method of electing the sheriffs of the 
different counties of England. Originally 
the sheriffs were chosen by the people in 
their folkmote or county court ; out these 
popular elections growing tumultuous, and 
the Crown also seeking to augment its 
influence in Parliament, they were put an 
end to by 9 Edw. 2, stat. 2, and it was 
enacted that the sheriffs should be as- 
signed by the Chancellor, Treasurer, 
Barons of tho Exchequer, and by the jus- 
tices, and in the absence of the Chancellor, 
by the others, without him ; and since the 
time of Henry YI. it became the custom 
for these, or some of these, distipguished 
and learned persons, to meet in me Ex- 
chequer Chamber on the morrow of All 
Souls yearly (which day was latterly 
altered to the morrow of St. Martin by 
the Act for abbreviating Michaelmas Term 
(24 Geo. 2, c. 48, s. 12), and then and there 
to propose three persons to the king (or 
queen), who afterwards appointed one of 
them to be the sheriff, and this was dune 
by marking each name with the prick of 
a pin, and for that reuson this particular 
election was generally termed pricking for 
sheriffs. 

PBIMAOB. A small payment made to 
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the master of a yessel for hiB personal oare 
and trouble, which he is to receive in addi- 
tion to hiB wages or salary, to his own nse, 
unless he has otherwise ag^reed with his 
employers. This payment is that intended 
in the phrase ^* with primage and average 
accustomed." It appears to be of very 
ancient date; and in the old books is 
sometimes called ** hat money," and also 
**Za ooniributian des ehatusesyou pot de vin 
du maitre" Abbot on Shipping by Shoe, 
404; Maude & Poll. Merch. Ship. 88. 
Ka/s Law of Shipmasters. 

PBDEATE OF ALL EVOLAin). An 

ecclesiastical title belonging to the Arch- 
bishop of Canterbury, who is styled 
"Primate of all England and Metro- 
politan.'' Anciently, indeed, he had 
primary jurisdictiou, not only over all 
JSngland, but in Ireland too ; and it was 
from him that the Irish bishops received 
consecration ; for Ireland had no other 
aiohbishop till the year 1152, and the 
Archbishop of Canterbury was then de- 
nominated ''Orbis Britannici Poniifez:* 
But for a long period, up to a recent date, 
Ireland had four archbisnops, one for each 
of the four provinces of Armagh, Dublin, 
Cashel, and Tuam, all of whom were dis- 
tinguished by the title of primate ; but by 
the recent stats, of 3 & 4 Will. 4, c. 37, and 
4 & 5 Will. 4, c. 90, the number was 
diminished to two, the two others being 
reduced to the rank of bishops. And by a 
still more recent Act (32 & 38 Vict. c. 42), 
the entire English hierarchy in Ireland 
has been abolislied. The .Archbishop of 
York is sometimes styled Primate of 
England. See Bums' Eccl. Law, by 
PhUlimore. 

FSIMEB mrE. On the levying of a 
fine when the writ of covenant was sued 
out, there was due to the king by ancient 
prerogative a sum of money called primer 
fine, being a noble for every five marks of 
land sued for. It was so called because 
there was another fine payable afterwards, 
which was termed the post fine. 
See also title Fras. 

PBDIXB SEISIN (^Hmateidna). During 
the feudal tenures, when any of the king's 
tenants in capite died seised of lands 
or tenements, the Crown was entitled to 
receive of the heir, if he were of full age, a 
sum of money amounting to one whole 
year's profits of the lands, which was 
termed primer seisin, i.e., first possession. , 
1 Cruise. 31 ; 2 Inst. 134, 

PEIHOOEHITTJBJS. The right of the 
eldf^st son to inherit his ancestor's estates 
to the exclusion of the younger sons ; or, 
as the canon of descent has it, *^ that wliere 
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there are two or more males, in equal 
de^pree, the oldest only shall inherit" 
(Litt. sec 5). The law of primogeniture 
became generally established in England 
in the reign of Henry III., in which reign 
also the lineal descent of the Crown to the 
infant issue of an elder brother in prefer- 
ence to a younger brother of fuU age was 
established. The county of Kent is still 
an exception, theoretically at least, to the 
law of primogeniture. 
See title JDsscbmts. 

PRIHGIPAL AHB A0CS8SOBY. A 

criminal oflfender is either a principal or an 
accessory ; a principal is eitner the actor, 
i.e,y the actual perpetrator of the crime, 
or else is present, aiding and abetting the 
fact to be done ; an accessory is he who is 
not the chief actor in the ofience, nor yet 
present at its performance, but is some- 
way concerned therein, either before or 
after the fact committed. An accessory 
before the fact is he who, being absent at 
the time of the commission of a felony, 
procures, counsels, or commands the princi- 
pal felon to commit it ; as if several plan 
a theft, which one is to execute ; or if a 
person incites a servant to embezzle the 
goods of his master. An accessory after 
the fact is one who, knowing a felony to 
have been committed* receives, harbours, 
relieves, comforts, or assists the princi|»I 
or accessory before the fact with a view to 
his escape. 1 Hale, 613, 618. 

See also titles AcxTEssomES; Aidebs 
AND Abettors. 

PBmCIPAL AHB AOEHT. The English 
Law adopts the maxim, that what a man 
does through another person he does for 
himself (qui faeit per cUium facit per «), 
and as a rule (but subject to a few ex- 
ceptions, chiefly statutory) what a man 
may do by himself he may also do by 
another acting for him ; but the converse 
does not hold, that what he cannot do for 
himself, he cannot do for another, for in- 
fants and married women, although they 
cannot bind themselves, may be agents so 
as to bind the principal who employs them. 

Agents are either general or special; 
but in either case the authority of the agent 
is confined by his instructions, whether par^ 
tioular or general, and the same rules of 
law apply to both. 

These rules are principally the follow- 
ing :— 

(1.) Where an agent contracts within 
the scope of his authority he binds his 

Erincipai ; and if without that scope, then 
e does not bind the latter ; 
(2,) Where an agent contracts as princi- 
pal he is personally liable ; 

(3.) But in case (2), if the principal is 
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known at the time of the contract to the 
other contracting party, who chooses there 
and then to debit the principal, the agent 
is not liable ; and, on the other hand, if 
with the like knowledge he there and 
then d^iU the agent, the principal is not 
liable ; 

(4.) But if the principal is unknown at 
the time of the contract to the other con- 
tracting Dirty, then, whether the agent 
represent himself or not as principal, the 
other contracting parly may, upon dis- 
covering the principal, debit at his election 
either the principal or the agent ; 

(5.) Where, however, the principal is at 
fault in permitting hid agent to act as 
apparent principal, and thereby the otlier 
contracting party is in'^uced to contract 
with him, the true principal, if he should 
afterwards intervene, will take subject to 
all rights or equities, ejj., by way of set- 
off, which the third party had against the 
apparent principal (Oeorge v. Clagett. 
7 T. R. 359) ; 

(6.) Where a person having no authority 
as an agent represents himself as agent, 
and in &iat self-assumed capacity enters 
into a contract, the other contracting 
party cannot cliarge the preteniled prinri- 
pal either upon the contract or at all ; but 
he may charge the assuming agent, not 
indeed, up»n the express contract, but 
upon an implied contract or warranty that 
he had authority to make the contract, and 
in that way be will make such agent liable 
for damages (iJoUea v. Wright) ; and 

(7.) An agent who contracts in writing 
should describe himself both in the body 
of the instrument and in his signature to 
it, as agent merely for his principal, naming 
the latter in both places, otherwise he may 
(in case of any ambiguity in the instru- 
ment) be held personally 1 iable ( Uumfrey v. 
Dale, 7 El, & Bl. 266; ISL Bl. & El. 1004) ; 
and he will certainly be personally liable 
in such a cose if he names a fictitious 
principal. 

Agency is determined by death of either 
principal or agent ; nor does the English 
Law admit of that equitable extension of 
the Roman Law, whereby a stranger cjn- 
tracting with the agent in ignorance of 
the principal's death was protected, and 
might recover. Smout v. Abery, 10 M. & 
W. 1 ; Blades v. Free, 9 B. <k C. 157. 

FSIHCIPAL AVB BirSETT: See title 

8UBETT. 

PIUBOKB : See titles Escape ; Resoub. 

FBIVATE ACT OF FABUAlOarr. Is 

an Act affecting particular persons, as 
distinguished from a public Act, which 
concerns the whole nation. The statutes 
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of the realm are generally divided into 
public and private. The former being an 
universal rule that regards the community 
at large, and of which the Courts of Law 
are bound of themselves judicially to take 
notice ; the latter being rather exceptions 
than rules, operating only upon particular 
persons and private concerns, and of these 
the judges need only take notice when ex- 
presHly pleaded. Thus the statute 13 Eliz. 
c. 10, which prevents tlie master and 
fellows of any college, tho dean ancl 
chapter of a cathedral, or any other person 
having a spiritual living, from making 
leases for longer terms than twenty-one 
years or three livos, is a public Act, it 
being a rule prescribed to spiritual persons 
in general ; but an Act to enable the 
Bishop of Cheater to make a le tse to A. B 
for sixty years, which is otherwise beyond 
a bishop's power, concerns only the parties, 
and is, therefore, a private Act. 4 Rep. 
13 a. ; Ibid. 76 a. 

See also next title. 

FBIVATE BILLS. All pariiamentary 
bills which have for their object some 
particular or private interest are so termeil, 
as distinguished from such as are for the 
benefit of tho whole community, and which 
are thence termed public bills. The mode 
in which Parliament procec^ls in the pass- 
ing of public and private hills well illus- 
trates tncir distinctive characterd. In pas.s- 
ing public bills, Parliament acts strictly 
in its legislative capacity ; it originates tho 
measured which appear for the puhlio good ; 
it conducts inquiries, when necessary, for 
its own information, and enacts laws ac- 
cording to its own wisdom and judgment. 
The fiirms iu which its delil)crations are 
conducted are established for its own con- 
venience; and all its proceedings are 
independent of individual parties, who 
may petition indeed, and are sometimes 
heard by counsel ; but who liave no direct 
participation in the conduct of the business, 
nor immediate influence upon thu judg- 
ment of Parliament. In passing private 
bills, the Parliament still exercises its 
legislative functions, but its proceedin<i:8 
partake also of a judiciil character. The 
persons whose private interests are to be 
promoted appear as suitors; while those 
who apprehend injury are admitted as 
adverse parties in the suit. All the formali- 
ties of a Court of justice arc maintained ; 
various conditions are required to be ob- 
served, and their observance to be strictly 
proved ; and if the parties do not sustain 
the bill in its progress by following every 
regulation and form prescribed, it ^s not 
forw(uded by the House in which it is 
pending ; and if they abandon it, and no 

U 
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other parties undertake its support, the 
bill is lost, however sensible the House 
may be of its value. The analogy which 
ail these circumstanoes bear to the pro- 
ceedings of a Court of justice is further 
supported by the payment of fees, which is 
required of every porty supporting or 
opposing a private bill, or desiring or op- 
posting any particular provudons. Biay's 
Pari. Pract 626. 

PBIVATZ OEAPELS: See title Pro- 

PBIBTART ChAI'BLS. 

FBIVATZ WAT : See title Wat and 
title Easement. 

FSiVUBS (from the ¥t. prM^ familiar, 
intimate, &c.). Persons between whom 
some connection ezista, arising from some 
mutual contract entered into with each 
other ; as between donor and donee, lessor 
and lessee; or else it signifies persons 
related by blood, as ancestor and heir, &c. 
And this connection which so arises or 
exists between persons U termed privity. 
The word '* privy " is used with various ad- 
juncts. in order to express the nature of 
the privity or connection which exists 
between persons. Thus, persons related 
by blood, as ancestor and heir for instance, 
are denominated privies in blood; those 
related to a party by mere right of repre- 
sentation, as executors or administrators 
of a deceased person, are denominated 
privies in representation, or in right ; those 
connected with each other in respect of 
estate, as lessors and lessees, donors and 
donees, &o., are denominated privies in 
estate. So also those who are in any way 
related to the parties who levy a fine and 
claim under them, either by right of blood 
or otherwise, are denominated privies to a 
fine; and the connection or relationship 
which in all such cases arises or exists 
between the parties is termed privity ; so 
that between lessors and lessees, who are 
termed privies in estate, there also exists 
privity of estate. 5 Cruise, 158 ; Lee Termes 
de la Ley. 

PBIVILEGE (privilegium). Sometimes 
used in law for a place which has some 
special immunity ; and sometimes for an 
exemption from the rigour of the Common 
Law. It is either real or personal. A real 
privilege is that which is granted to a 
place, a personal privilege that which is 
granted to a person. An instance of the 
former kind is the power granted to the 
universities to have Courts of their own ; 
an instance of the latter kind is the 
exemption of certain persons from being 
obliged to serve in certain offices, or to 
perform certain duties. Kitchen ; Cowel. 
See also title Pabliauent. 



fbiyheoed cx>ic]nnnoATio]r. in 

actions for libel or slander, one of the most 
common defences is that of privilege, or 
that tiie words spoken or written were a 
privileged communication. The chief 
grounds of privilege are the following : — 

(I.) That tiie defendant was the master 
of the plaintiff, and spoke the words to 
him while that relation was continuing 
{SomerviUe v. Hawkins, 10 C. B. 583); 

(2.) That the defendant spoke or wrote 
the words as part of a eharacler which he 
was requested to give of the plain tiff 
{Fountain v. Boodle, 3 Q. B. 11) ; 

(:i) That the worJs were a fair com- 
ment upon an author or speaker ( Wamm 
V. Walter, U R. 4 Q. B. 73) ; an I 

(4.) That the defendant had a pecu- 
niary interest (direct or indirect) in tiie 
business with reference to which the words 
were spoken, Cozhead v. Sit^rde^ 2 C. 
B. 669. 

FSIVILEOXD DEBTS. Those debts 
which an executor may pay in preferentn? 
to others; such as the funeral expenses, 
servants* wages, expenses of medical at- 
tendance incurred during the illne.s3 of the 
deceased, &c. Also, in bankruptcy pro- 
ceedings under the Bankruptcy Act, 186*.), 
the following classes of debts are privi- 
leged, t.e., entitled to priority of pay- 
ment ; — 
(1.) Parochial, and other local rates ; 
(2.) Assessed tuxes ; 
(3.) Land tax ; 

(4.) Property or income tax up to the 
5th of April preceding. In eacli 
of these cases to the extent of 
one year's arrears only : 
(5.) Wages or salaries of clerks or ser- 
vants, not exceeding four m.onths' 
arrears or £50 ; ana 
(6.) Wages of labourers and workmen, 
not exceeding two months* ar- 
rears. 

FBIYITY 07 CONTRACT. That con- 
nection or relationship which exists be- 
tween two or more contracting parties is so 
termed. It is essential to the maintenance 
of an action on any contract that there 
should subsist a privity between tlie 
plaintiff and the defendant in respect of 
the matter sued on; and the absence of 
such privity is fatal to the action (Boron 
V. Htid)andt 4 B. & Ad. 611). But in some 
cases, where an action of contract will zx)t 
lie for want of privity, an action of tort 
(in which privity is not an essential) will 
properly lie. Gerhard v. Bates, 2 £1. & BL 
476. 

See title CoNTRAcrrB. 

FBIZE. Is booty seized on land or 
captured at sea in times of war. Tke 



A NEW LAW DICTION AST. 



291 



PSIZB— oonitntied. 
English Court of Admiralty has always 
had juriadiotion in the matter of naval 
captures ; but until the stat 3 & 4 Vict. o. 
65, s. 22, it liad no jurisdiction in the 
matter of ]and seizures, or booty. Banda 
and Kirusee Booty (km. Law Eep. 1 A. & 
R109. 

Prize tribunals are a species of interna- 
tional tribunals, their sentences being con- 
clusive evidence upon every matter within 
their respective jurisdictions {BoUon v. 
Gladstofui, 5 East, 155) ; but nothing that 
rests on mere inference from these sen- 
tences is conclusive in the same manner 
(Fuher v. OgU, 1 Camp. 418). The con- 
clusive effect of these sentences appears to 
arise from the fact that they are not given 
in any litigation inter partes (the foreign 
state having no locw standi in the Courts) 
nor yet ex parte ; but the sovereign state 
itself in which the Court is sitting is by 
means of its Court making an inquiry for 
itself, and adjudicating for itself only, and 
the sovereign state is answerable to the 
injured party (if any), who will either 
claim or recriminate through his own 
government 

FBOBATE (prcbatio). The copy of a 
will or testament made out in piirchment 
under the seal formerly of the ordinary, 
and now of the Court of Probate, and 
usually delivered to the executor or ad- 
ministrator of the deceased, together with 
a certificate of the will's having been 
proved, is commonly called the probate. 
It is sometimes used for the act of proving 
a will. The meaning of proving a will 
may be thus explained. An executor, 
before he is permitted to take a probate of 
the will, is obliged to swear, formerly 
before the ordinary or his surrogate, and 
now before a registrar of the Court of 
Probate, that the writing contains the true 
last will and testament of the deceased as 
far as he knows or believes, and that he 
will truly perform the same by paying 
first the testator's debts, and then the 
legacies therein contained, as far as the 
goods, chattels, and credits of the deceased 
will thereto extend, and the law charge 
him ; and that he will make a true and 
perfect inventory of all the goods, chattels, 
and credits, and exhibit the same into the 
registry of the Court at the time assigned 
by the Court, and render a just account 
thereof when lawfully required ; and this 
is termed proving a will. Toller's Exe. 
5S. 

See also title Pbovinq ▲ Will. 

F&OCJfiDJSHDO. A writ by which a 
cause which has been removed from an 
inferior to a superior Court by certiorari or 
otherwise, is sent down again to the same 
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Court to be proceeded with there, after it 
has appeared that the defendant had not 
good cause for removing it. (3owel; Les 
Termes de la Ley, 

PBOGXDUSB. This word is commonly 
opposed to the sum of legal principles con- 
stituting the substance of the law, and 
denotes the body of rules, whether of 
practice or of pleading, whereby rights 
are effectuated through the successful 
application of the proper remedies. It is 
also generally distinguished from the Law 
of Evidence. The procedure of different 
jurisdictions varies, that of the Courts of 
Common Law being in many respects 
different from the procedure in the Courts 
of Equity ; but under the Judicature Act, 
1873, and the rules made and to be made 
thereon, some attempt is made to ensure 
uniformity of procedure in these two 
hitherto separate iurisdictions. The pro- 
cedure in criminal cases also differs from 
that in civil ones, and is not affected by 
the Judicature Act, or the rules thereon. 
For the particular rules of procedure, the 
reader must consult the particular titles 
contained in the Table of Contents under 
the heads Practice and Pleading. 

PBO0E88. This word is generally do- 
fined to be the means of compelling the 
defendant in an action to appear in Court. 
And when actions were commenced by 
ori^nal writ, instead of, as at present, by 
wnt of summons, the method of compel- 
ling the defendant to appear was by what 
was termed original process, being founded 
on the original writ, and so called also to 
distinguish it from mesne or intermediate 
process, which was some writ or process 
which issued during the progress of the 
suit. The word ** process,'' however, as now 
commonly understood, signifies those formal 
instruments called writs. The word ** pro- 
cess *' is in Common Law practice frequently 
applied to the writ of summons, wiiich is 
the instrument now in use for commencing 
personal actions. The word " process," how- 
ever, in its more comprehensive significa- 
tion, includes not only the writ of sum- 
mons, but all other writs which may be 
issued duiiug the progress of an action. 
Those writs which are used to carry the 
judgments of tlie Courts into effect, and 
which are termed writs of execution, are 
also commonly denominated final process, 
because they usually issue at ihe end of a 
suit. Steph. on Plead. 21 ; Smith's Ac- 
tion at Law, 56 ; 1 Aroli. Pract. 582. 

FBOOHEIH AXT (next friend). As an 
infimt cannot legally sue in his own name, 
the suit or action must be brought by his 
prochein amy, t.6., some friend who is will- 

U2 
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ing to tako upon himself tho trouble and 
risponsibility. Co. Litt. 135 b., noto ; Cro. 
Car. 161. 

See alBO title Next Friend. 

PBOCLAXATIOH^. A notice publicly 
made of anything: or a public declara- 
tion of the king's will made to his subjects. 
It was the opinion of Lord Coke, that pro- 
clamations, when groundeil on the laws 
of the realm, were of great force ; and of 
Blackstone, that proclamations were bind- 
ing on the subject when they did not con- 
tradict the laws of the land, or tend to 
establish new ones; and they appear, in 
fact, to be a proper mode, if not of signify- 
ing, at any rate of enforcing, tlie law, and, 
as such, to be a necessary part of the 
executive, in proper cases. They have 
been used at all times by all classes of 
sovereigns, as well those who reganled the 
oonstitution as tlioae who disregarded it. 
The Stat. 31 Hen. 8, c. 8, gave to the king's 
pnxilamations in ecclesiastical matters the 
force of law; and, similarly. Orders in 
Council made in virtue of any like enabling 
statute have the force of law. 

FROCLAXATIOK OF A FINX. The 

notice or proclamation which was mndo 
after the engrossmt^nt of a fine, and which 
consisted in its being openly read m Court 
sixteen times : viz. four times iu the term 
in which it was made, and four times in 
each of the three succeeding terms ; 
which, however, was afterwards roduced to 
one reading in each term. 

FSO OOlTFEflBO. When a defendant 
in a suit In Chancery will not put in his 
answer to the plaintiffs bill, and the 
proper means have been resorted to, to 
compel him to do so, and yet he does it 
not, and will not do it, the plaintiff may 
proceed to have the bill taken against him 
pro confeuo (i.e. ns confessed), and to ob- 
tain a decree in the suit un the assumption 
that tho defendant has confessed the truth 
of the bill : for by his not answering it, 
and renmining silent, it is assumed, reason- 
ably enough, that he confesses the truth of 
its contents. 

FBOCrOB (prorurator). An officer of 
the Ecclesiastical Courts, while these ex- 
isted, and now of the Court of Probate, 
whose duties correspond with those of an 
attorney in the Common Law Courts ; and 
in fact all such attorneys may, and com- 
monly do, now act as proctors in the Court 
of Probate. 

PBOCUB^IOK (proeuratio). Indorsing 
a bill of excnango by procuration, is doing 
it as proxy for or by authority of another. 
Also, many contracts are entered into per 
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proo., as it ia called ; in which case the 
agent should describe himself as such lytth 
in the body of the document and in his 
signature to it, otherwise he may be incur- 
ring a personal liability upon it 
See title Principal and Agent. 

FSOCtniATOB. In its general signifi- 
cation means any one who has received a 
charge, duty, or trust for another. Thus the 
proxies of the Lords in Parliament are in 
our old books called proeuratoree ; so also a 
vicar or lieutenant was so called, and even 
the bishops were sometimes called procura- 
tore$ eeclesiarum. From this term came 
the word ** proctor/* meaning one who 
acted for another in the ecclesiastical 
Courts, the same as an attorney does for 
his client in the Common Law Courts. The 
word ** procurator " was also used for him 
who gathered the profits of a« benefice for 
another man, and the word ** procuracy " 
fur the writing or instrument which autho- 
rized the procurator to act. Cowel; La 
TermcM de la Ley, 

PSOCUBSUB DU BOI In French Law 
is a public prosecutor, with whom rests tlie 
initiation of all criminal proceedings. In 
the exercise of his office (which appears to 
include the apprehension of offendereX ^^ 
is entitled to call to his asssistanoe the 
public force (poste comitcUue); and the 
officers of police are auxiliary to him. 

PSOCUBEITB - OEHE&AL, on DCFE- 
BIAL. In French Law is an officer of the 
Imperial Court, who either personally, or 
by his deputy, prosecutes every one who is 
accused of a crime according to the forms 
of French Law. His functions appear to be 
confined to preparing the case lor trial at 
the assizes, assisting in that trial, demnJid- 
ing the sentence in case of a conviction, 
and being preisent at the delivery of the 
sentence. He has a general superintend- 
ence over the officers of police and of the 
juges d'inttruetion, and ue requires from 
the proeureur du rtn a general report ouee 
in every three months. 

FBOFEBT IK CUBIA {he produces in 
Court): See title Oyeb of Deeds and 
Records. 

FB0FIT8 A FBEHDBX. Are rights of 
taking some portion of the substance or 
produce of lands, in which respect they are 
didtingnished from. eoBements, which are 
privileges without profit (see title Base- 
ments). They are to all intents and par- 
poses mere rights of common^ and tnou' 
varieties are specified under that title. 

PBOHIBITIOK. A writ issuing pro- 
perly out of the Court of King's fieuch, 
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being the king's prerogative writ ; but for 
the furtherauoe of justice it may also 
be had in some cases out of the (Jourts 
of Chancery, Common Pleas, or Exchequer, 
directed to the judge and parties of a suit 
in any inferior Court, commanding them to 
cease from the prosecution thereof, upon 
a suggestion that either the cause origin- 
ally, or some collateral matter arising 
therein, does not belong to that jurisdic- 
tion, but to the cognizance of some other 
Court. No such prohibition will issue 
after sentence unless the want of jurisdic- 
tion below appears on the face of the pro- 
ceedings. Buggin v. Bennet, 4 Burr. 20, 35. 
In early times, the chief use of prohibi- 
tions was to restmin the Ecclesiastical 
Courts from interfering in matters which 
were properly subject to the jurisdictioa of 
the Courts of Common Law, whence also 
numerous statutes were passed in aid of 
ihe Common Law (see titles Abtiocli 
Cleri; Clarendon, Constitctidns op). 
And the clergy used to complain, notably 
in the reign of James I. during the primacy 
of Archbishop Bancroft, that the Common 
L^w Courts extended their interference 
with the spiritual Courts by means of their 
prohibitions too far (see Ckise of Prohibi- 
tioTU, 12 Rep. 59). But in more modem 
times the uses of writs of prohibition have 
been chiefly the following : — 

(1.) To commissioners, justices, and in- 
ferior Courts generally, whether 
civil or criminal, for assuming 
unwarranted iurisdiction ; 
(2.) To Courts of Appeal, not except- 
ing even the Judicial Committee 
of the Privy Council, Darby v. 
Cktzensj 1 T. R. 552 ; Ex parte 
Smyth, 3 A. & E. 719. 
But, semldey no prohibition will issue to 
restrain the Lord Mayor's Court, this being 
a consequence of the words of s. 1 5 of the 
Mayor's Court Pit)cedure Act, 1857, which 
provide that all objections to the jurisdic- 
tion shall be taken by plea only. 

The Court of Chancery can properly 
grant a prohibition (as distinguished from 
an injunction) during vacation only, and 
not during term. 

PBO IKBinSO (as undimded). The 
joint occupation or possession of lands; 
thus lands held by co- parceners are held 
pro wdiviM, that is, they are held uudi- 
vidcdly, neither party being entitled to 
any specific portions of the land so held, 
but both or all having a joint interest in 
the undivided whole. Cowel. 

FSOMISE. In law is either express or 
implied. Express, when founded upon the 
express contract or declaration of the party 
promising; implied, wi.en the promise is 
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inferred from his acts, conduct, or peculiar 
posit'on. Thus, the law will always infer a 
promise by a debtor to pay a debt due to 
his creditor ; and in an action against the 
debtor for recovery of the debt, such pro- 
mise must be alleged in the declaration, 
although it need not be specifically proved. 
See also title Assumpsit. 

PB0KIB80BT KOTE. A written in- 
strument by which one person engages or 
promises to pay a certain sum of money to 
another. It in many respects resembles a 
bill of exchange; the following is an ordi- 
nary form of a promissory note : — 

£100 0$. Od. 

London, Ist March, 1874. 
On demand, I promise to pay to James 
Williams, or bearer, one hundred pounds, 
value received. 

John Anderson. 

A promissory note, of course, varies from 
the above form according to circumstances ; 
thus a party frequently promises to pay at 
a certam period after the date of it instead 
of on demand, and then it would run thus : 
** Three months (as the case may be) after 
date, I promise," Ac, 

See also title Bill of Exchanob. 

FB0M0TEB8. Those persons who in 
popular and penal actions prosecute 
offenders in their own name and in that 
of the king's, and are thereby entitled to 
a part of the fine or penalty inflicted on 
the offender as a reward for so prosecuting. 
The term is also, and now almost exclu- 
sively, applied to a party who puts in 
motion an ecclesiastical tribunal for the 
purpose of correcting the manners of any 
person who has violated the laws eccle- 
siastical, and, taking such a course, he is 
said to ** promote the office of the judgu" 
(see Taylor v. Morley, 1 Curt. 470). It 
would appetir that the office of the judge 
ought not to be promoted in a suit by more 
ti:an one person, excepting in tlie case of 
churchwardens (per Sir H. Jenner, 2 Curt. 
403). The word " promoters" is also used to 
denote a number of persons who project and 
endeavour to float a public unvlertaking, 
e.g., promoters of railway com|)auies. 

PBOPEBTT (proprieias), A word of 
almost infinite extent, including every 
species of acquisition which a man may 
have an interest in. Thus the terms lands, 
goo:ls, chattels, eifects, and, indeed, almost 
every term which represents an object in 
which a person may acquire an interest or 
a right, are included in the word " pro- 
l)erty." Doe d. Morgan v. Morgan^ 6 B. & 
C. 512. 
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PBOFOUVBEB OT A WILL. He by 

whom it ifl brought forward, and who aeekis 
to obtain for it the probate formerly of the 
ordinary or of the Tierogative Court, and 
now of the Court of Probate. This is gene- 
rally the executor ; but if any testamentary 
paper bo left in the posseesion of, or mat^ 
rially benefits, any other person, it may be 
propounded by suoh penion. Wood and 
OOten V. Goodlake; Help» and OtherSf 
2 Curt. 84, 95. 

PBOFBISIABT CHAPXL8. There are 
four principal sorts of chapels : 1st. Private 
chapels; 2nd. Chapels of ease ; 3rd. Free 
chapels; and 4th. Proprietary chapels. Ist. 
Private chapels are tnose which noblemen 
or any worthy and religious persons have, 
at their own expense, built in or near their 
own houses, for them and their families to 
perform religious duties in. These, and 
their ornaments, are maintained by those to 
whom tliey belong, and chaplains are pro- 
vided for ihem by themselves with suitable 
pensions. The roini8t(*r, by his appoint- 
ment, gains no freehold interest, and may 
be dismissed whenever the party who ap- 
pointed him thinks fit (4 B. k C. 573 : Rog. 
Eccl. Law, 149). 2od. Chapels of ease are 
such as are built within the precincts of a 
parish and belong to the parisn church and 
the parson of it (2 Boll. Abr. 840, 1. 51, 
341, 1. 2). It is a mere oratory for the 
parishioners in prayers and preaching (sac- 
raments and burials being received and 
performed at the mother church), and com- 
monly the curate is removable at the will 
of the parochial minister (Gibs. 209; 1 
Bum's Eccl. Law, 299). 3rd. Free chapels 
are such as are of royal foundation or 
founded by subjects by the licence or grant 
of the Crown. Hence they are usually 
found upon the manors and ancient de- 
mesnes of the Crown, where they were 
built whilst in tlie king's hands for the 
use of himself and his retinue when he 
came to reside there (Godul. Ab. 146). 
4th. Proprietary chapels are such as have 
been buUt within time of memory; and 
these are usually Assessed to the rates as 
other buildings and dissenting chapels are. 
These chapels, unless when they are 
enabled by statute, can exercise no paro- 
chial rights, and are described by Sir 
John Nicholl to be " anomalies unknown 
to the constitution and to the ecclesiastical 
establishment of the Church of England." 
2 Hag. 46. 

PBOFBIETATE FSOBAHDA. A writ 
which used to be directed to the sheriff^ 
requiring him to inquire by inquest 
whether goods distrained were the pro- 
perty of the plaintitf, or of the person claim- 
ing them. This writ issued when to a writ 
of replevin the sheriff returned as his rca- 
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son for not executing it, that the distrainor, 
or other person, claimed a property in the 
goods distrained (2 Arch. Pract. 827). The 
object of this writ is now obtained by 
means of a summons to interplead. 

FSOFMETB. In French Law, is the 
right of enjoying and of disposiDg of 
things in the most absolute manner, sub- 
ject only to the laws. 

FBO BATA (in proportion ; at a eertaiu 
rate). As, under certain circumstances, 
the payment of freight is regulated ac- 
cording to the portion of the voyage per- 
formed, j9ro rata itinerU peracti. Abbot 
on Shipping, by Shoe, 438, et teq. ; 1 M. & 
S. 453 : 5 Taunt 512; 10 East. 378, 526. 
S^ also the phrase used in 2 Williams's 
Exors. 1459. 

FBOBOO ATIOH OF PASLIAMZHT : See 

title Parliament. 

PBOTBCnOK, WBIT OP. A preroga- 
tive writ which the king may ^rant to 
privilege any person in his service from 
arrest during a year and a day ; thia pre- 
rogative, however, is seldom exercised ; it 
was formerly the subject of much abuse, 
whence the frequent complaints regarding 
it in the early constitutional period. 

FSOTECTOB. By a 32 of the siat. 3 
& 4 Will. 4, c. 74, power is given to any 
settlor to appoint any person or persons, 
not exceeding three, the protector of the 
settlement, and also to perpetuate that 
protectorship ; and by s. 33 of the same 
Act, if any protector is a lunatic, idiot, or 
of unsound mind, the person for the time 
being entrusted by the royal sign mannal 
with the care and custody of the persons 
and estates of such persons (being usually 
the Lord Chancellor) is constituted pro- 
tector in the place of such lunatic, idiot, 
or person of imsound mind ; or if the pro- 
tector is a convicted felon, or an infismt, or 
it is uncertain whether he is living or 
dead, and generally in the absence of a 
protector for other causes, there being a 
subsisting prior estate, the Court of Chan 
eery is constituted protector in his stead. 
However, by s. 22 of the Act, it is enacted 
that if at the time of a subsisting tenancy 
in tail under a settlement, there is also 
subsisting under the same settlement in 
the same lands, any estate for years deter- 
minable on a life or lives, or any greater 
estate (not being an estate for years sim- 
ply) prior to the estate tail, the owner of 
such prior estate (or if there be more than 
one such, then the owner of the first of 
them, being otherwise qnalified) shall be 
the protector of the setUement, notwith- 
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standing snch owner may liave wholly 
alienated his estate, or have incumbered 
the same; and by s. 23, each of two or 
more persons, co-owners of such prior 
estate, is sole protector in the proportion of 
his share ; and by s. 24, a nfl^rried woman 
being owner of such prior estate, if settled 
to her separate use, is sole protector, and 
if not 80 settled, is protector together with 
her husband. But by ss. 27 and 31, the 
following persons, as such, are not to be 
capable of being protectors, yiz^ dowresses, 
bare trustees, heirs, executors, administra- 
tors, or assigns : but a tenant by the cur- 
tesy may be protector (s. 22), and also a 
bore trustee under a settlement dated on 
or before the Slst of December, 1833. 

The protector is, in the exercise of his 
own unlimited discretion, to accord or to 
withhold his consent to any disposition of 
an actual tenant in tail ; but once ho has 
accorded the same, he cannot afterwards 
recall it, s. 44. The protector, by sT 42, is 
to giTc his consent either in the deed of 
disposition, or by any deed prior to or con- 
temporaneous with the deed of disposition, 
the distinct deed (if any such is used) re- 

2uiring to be inroUed in the Court of 
Ihancery either with or before the inrol- 
ment of the deed of disposition. The Lord 
Chancellor or Court of Chancery may sig- 
nify his or its consent by order, 

FS0TE8T. In its most general and 
enlarged sense signifies an open declara- 
tion or aflSrmation. Thus, wnen in the 
House of Lords any vote passes contrary to 
the sentiments of any of ite members, such 
members may, by leave of the House, 
enter their dissent on the journals of the 
House, with the reasons of such dissent, 
which is usually styled their protest So 
also the term ^ protest," as applied to 
foreign bills of excjbange, signifies a solemn 
declaration by the notary that the bill has 
been presented for acceptance or pay- 
ment and dishonoured. 8o also amongst 
mariners, a declaration made on oath before 
a magistrate or notary public in any dis- 
tant port of the damage likely to ensue 
from a ship's delay is termed a protest. 

PBOTJSBTATIOH^. A particular formula 
which was used in pleading was so termed ; 
the nature of it may be thus explained ; — 
It is frequently expedient for a party to 
plead in such a manner as to avoid any 
implied admission of a fact which cannot 
with propriety or safety be positively 
affirmed or denied ; and thifi might be 
done by the party interposing an oblique 
allegation or denial of some fact, pro- 
testing that SQch a matter did or did not 
exist, and at the same time avoiding a 
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direct affirmation or denial ; and this was 
technicallv termed a protestation. This, 
however, by a late rule of Court (Hil. T. 
4 Will. 4) is disallowed. In a demurrer to 
a bill in Uie Court of Chancery, the form 
begins with a protestation in this manner : 
" This defendant by protedaiion not con- 
fessing or acknowledging all or any of the 
matters or things in the said bill of com- 
plaint contained to be true in such manner 
and form as the same are therein feet forth 
and alleged, doth demur, &c." Bee Hun- 
ter's Suit in Equity, App. p. 275. 

FSOYISIOirAL A88IGHEE. Was an 

assignee to whom the property of a bank- 
rupt vras assigned until the regular or 
permanent assignees were appointed by the 
creditors. But the 1 & 2 Will. 4, o. 56, 
s. 22, and 5 & 6 Vict. c. 122, 8. 48, having 
enacted that until assignees should be 
chosen by the creditors of each bankrupt, 
the official assignee to be appointed to act 
with the creditors' assignees should be 
enabled to act, and ^ould be deemed to 
be to all intents and purposes a sole as- 
signee of each bankrupt's estate and effects, 
provisional assignees ceased to be any 
longer necessary, the official assignees act- 
ing, in fact, as such provisional assignees 
in all cases. The like simplification of the 
bankruptey law is preserved under the Act 
of 1869, under which the registrar of the 
Court is the official trustee until the Court 
or the creditors have appointed a parti- 
cular trustee of the bankrupt. 

FSOYISIOKS. The nominations to 
benefices by the pope were so called, and 
those who were so nominated were termed 
provisors. Various statutes were pasbod in 
the reign of Edward III. forbidding all 
ecclesiastical persons from purchabing these 
provisions: see in particular the state. 
25 Edw. 8, St. 6, and 27 Edw. 3, Bt. 1, which 
are pre-eminently called the Statutes of 
Provisors. 

iSSee also title P&suunibe. 

PB0VI80. A condition or provision 
which is inserted in deeds, and on the per- 
formance or non-performance of whioli the 
validity of the deed frequently depends ; 
it usually begins with the word *' pro- 
vided." Thus, in leases there is usually a 
proviso that if the rent be unpaid for the 
space of twenty-one days after the day 
appointed for the payment of it, then it 
shall be lawful fur the lessor to enter into 
possession of the premises (4 Cruise, 376). 
So in mortgage deeds, that part which pro- 
vides that on payment of the mortgage- 
money and interest and costs by the mort- 
gagor, the mortgagee shall re-convey the 
estate to the mortgagor, is termed the pro- 
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viBO for redemption, becaase it is by Tirtue 
of that proviso that the mort;;agor is em- 
powered to rc<leem h's ( state. 

See also title Pboviso, Tbial bt. 

FS0VI80B8 : See title PBOVisioys. 

PB0VI8O, TBIAI BT. In all cases in 

wliich the ])laintifr, after Ltoue joined, does 
not pi'oceed to trial, when by the course 
and practice of the Conit he might have 
done so, the dtfoudaut may, if he wishes, 
givu the plnintiff notice of trial, and pro- 
ceed to trial as in ordinary cases : this is 
termed a trial by proviso. It is so called 
liecanse, in the distringae to the sheiiff 
there is a proviso thnt })rovided two writs 
shall come to his handd he shall execute 
one of thorn only (2 Arch. Prac. 1492-3). 
But as this mode uf proceeding is tedious 
and expensive, the defendant in ordinary 
cases more usually takes proceedings under 
the G. L. P. Act, 1852, s. 101, to compel the 
plaintiff to proceed to trial. 

FUBIIO ACT OF PABLIAMEHT is an 

Act which concerns the whole community, 
and of which the Courts of Law are bound 
judicially to take notice. See for dietinc- 
tion between a Public and Private Act, 
title Private Act or Parliament. See 
alao title Private Bills. 

PUBLICATION. This woid, as applied 
to the depoditions of witnessies in a suit in 
Chancery, signified the right which wbb 
exercised by the clerks in Court, or the 
examiner, of oiienly shewing the depositions 
as takt n at the examination of such wit- 
nesses. There was a limited time only, 
namely, eight weeks after issue joined, 
within which this public shewing of the 
depoditions was permitted to be made ; after 
which time publication was said to have 
passed. But the Court would enlarge the 
time for publication, and latterly even upon 
summons at chambers. The closing of the 
time for taking evidence under the modem 
practice is the same thing as the [ assing 
of publication under the former. 

PUBLIC COKPAITY: See tiUe Joikt 
Stock Companies. 

PUBLIC HEALTH: See title Health, 
Public. 

PUBLISH. The publishing of a will 
by a testator signified the declamtion 
which he made (usually at tl:e time of 
signing it) in the presence of a proper 
number of witnesses, that it was his last 
will and tcbtament. But under the new 
Wills Act, 1 Vict c. 2G, no such publication 
is ndw necessary to the valiility of a will, 
s. 13. 



PUIfl DABAEIV OOHTnrUAHGE (ginre 
ihe hut adjournment, or continuance). By 
the ancient practice, when ailjoumments of 
the proceedingd took place for certain pai^ 
poses from one day or one term to another, 
there was always an entry made on the 
record expressing ti.e ground of the ad- 
journment, and appointing the nirties to 
re-appear at a given day, which entries 
were ctillcd continuances. In theint^'rvals 
between such continuances and the day 
ai)pointed the parties were of coarse oat of 
Court, and consequently not in a situation 
to plead. But it sometimes happened, 
that after a pka had been pleaded, and 
while the parlies were out of Court in con- 
sequence of such a continuance, some new 
matter of defence arose which did not exist 
before the last continuance, and which the 
defendant consequently hiid had no opportu- 
nity of pleading before that time. Tku new 
d. I^nce he wtis therefore entitled, at the 
day given for his re-appearance, to plead, 
as a matter that had happened after or 
since such last continuance (puU darrein 
eantinuance) ; and it was, therefore, tenui d 
a plea puis darrein ootUinuance. And 
under the C. L. P. Act, 1852, s. 69, in cases 
in which a ph a puis darrein eontinuanee 
has heretofore been pleadable in banc or 
at nisi prius, the some defence may be 
pleaded, with an allegation that the matter 
arose after the last pleading; but no such 
plea shtdl be allowed unless accompanied 
with an affidavit that the matter thereof 
arose within eight days next before the 
pk-ading of such plea, or unless the Court 
or a judge shall otherwise order. 2 Arch. 
Pr. 920. 

See title Continuance. 

PUISinS (Fr. pulnij younger, subor- 
dinate). Thus all the judges, excepting 
the chiefs, are termed puisne judges ; that 
is, they are subordinate to their respective 
chiefs. As to mulier puisne, see title EiGNk. 

PUISSANCE PATEBHELLE. In French 
Law the male parent has the following 
rights over the person of his child : — (1.) & 
child is under sixteen years of age he may 
procure him to be imprisoned for one month 
or under ; (2.) If child is over sixteen and 
under twenty-one he may procure an im- 
prisonment for six months or under, with 
power in each case to procure a scc<md 
priod of imprisonment. The female parent, 
being a widow, may, with the approval of 
the two nearest relations on the father's 
side, do the like. 

The parent enjoys also the following 
rights of property over his child, viz., a 
right to take the income until the child 
attains the nge of eighteen years, subject 
to maintaining the child and educating 
him in a suitable manner. * 
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PUB AUTBE YDS {far the life of another). 
An estate pur autre rie is an estate which 
endured only for the life of some particular 
person. Thus, if A. lease lands to B. to 
lioldand enjoy them for or during the life 
of C, B. is said to have an estate pur autre 
vie — that is, during the life of another, viz., 
the life of C. ; and B. Is also then oalled, 
in respect of his interest in such lands, 
a tenant pur autre vie, and C, for or during 
whose life B. holds his lands, is termed the 
cestui que vie. 

8eis also title Estates. 

FUKCUACOS. The word '^ purchase " is 
used in law in oontradu>-ti notion to descent : 
and is any other mode of acquiring real 
property man by the common course of 
inheritance. 80 that the word is not merely 
used in its popular sense, viz., that of buy- 
ing for a sum of money, but implies any 
mode of acquiring property except by 
descent. Thus, if a person acquires real 
property by gift, grant, or by devise, or by 
any other mode (excepting descent), and 
which does not even subject him to the 
payment of any sum of money for such 
property, he is still in leffal language said 
to acquire such property by purchase. The 
difference between the acquisition of an 
estate by descent and by purchase consists 
principally in two points : (1.) That by pur- 
chase the estate acquires a new inheritable 
quality, and is descendible to the owner's 
blood in general. (2.) That an estate taken 
by purchase will not make the person who 
acquires it answerable for the acts of his 
ancestors, as an estate by descent will. 
2 Cruise, 451, 452. 

FUBPREBIITBE, or FUBFBXSTXB. A 

word derived from the Fr. pourpris, which 
signifies to take from anotner and appro- 
priate to oneself; hence a purpresture, in a 
general sense, signifies any such wrong 
done by one man to another. Purpresture 
in a forest signified any encroachment upon 
tlie king's forest, whether by building, in- 
closing, or using any liberty without a 
lawful warrant to do so. Lee Termes de la 
Ley. 

JfUitVIBW. The purview of an Act of 
Parliament is that part of it which be- 
gins with the words, '•* Be it enacted," &c. 
Cowel. 

FITTATIVE FATHER. The alleged or 
reputed father of an illegitimate child is so 
called. 

See also titles Affiliation ; Bastabdt. 

FUTTIHO nr SUIT. As applied to a 
bond, or any other legal instrument, sig- 
nifies bringing an action uix>n it, or making 
it the subii'ct of an action. Thus in 43 
Geo. 3, c. 09, it ia enacted, that the ooliec- 



FUTTUNO IK fS^nX— continued. 
tors aptiointod by the commissioners of 
taxes shall give security by a joint and 
several bond, with two sureties, sc., ^ pro- 
vided always that no such bond shall be 
put in suit (i.6., be made the subject of any 
action) against any surety or sureties for 
any deficiency other than what sliall remain 
unsatisfied after the sale " of the defaulting 
collector's goods. 



QUAUFISD FES : Bee title Base Fke. 

QUAXDnr a bshe ossflEBir (a« 

long as he conducts himself well), A clause 
frequently inserted in the grant of offices, 
&c., by letters patent, and signifying that 
the party shall hold the same as long as he 
behaves himself well (quamdiu se betM ges- 
serit) (Co. 4 Inst. 117 ; Cowel). Under the 
Act of Settlement (12 & 13 WiU. 3, c. 2), 
the judges are made to hold office upon the 
like terms, namely, quamdiu se hine ges- 
serinL 

QUAUBO AOOIBEBINT (when they tnay 
happen). Judgment of assets quando acci- 
dtrint is a judgment which is sometimes 
signed against an executor, and which 
empowers the party so signing it to have 
the benefit of assets which may at any 
time afterwards come to the hands of the 
executor, or whenever they may happen 
(2 Arch. Pract. 1229> The plaintiff*, hav- 
ing obtained a judgment of this sort, may 
afterwards, upon the assets having come to 
the defendant's hands, proceed against him 
by 8ci. fa, to obtain payment of his debt. 

QUAJHTUJl MERUIT (as much as he 
deserved). These words are thus explained 
by Blackstone : ** If I employ a person to 
transact mv business for me, or perform 
any work, the law impKes that I undertook 
or assumed to pay him so much as his 
labour deserved ; and if I neglect to make 
him amends, he has a remedy for this 
injury b^ bringing his action on the case 
upon this implied assumpsit or promise; 
wherein he is at liberty to suggest that I 
promised to pay him so much as he reason- 
ably deserved;" and this action on the 
case is thence termed an action of assumpBii 
on a miantum meruit^ that is, an action for 
breacn of my promise to pay him as much 
as he deserves. But this assumpsit may be 
excluded by special agreement. (See Cutter 
y, PoweUf 2 Sm. L. C. 1, and notes thereto). 
There is also an action of assumpsit on a 
quantum valebat (i.e., us much as it was 
worth), which is very bimilar to the former, 
being only where one takes up goods or 
wares of a tradesman without expressly 
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agreeing for the price. Thi*rc, the law con- 
eludes tnat both parties did intentionally 
agree that the real value of the goods 
ehould be paid, and therefore an action 
may be brought for the breach of the im- 
plied promise to pay as much for the goods 
as they were worth. 

QUASTUX YALEBAT : See title Quan- 

TIM MbBUIT. 

QUABE CLAuBuM niOIT (wherefore 
^e broke the close). That species of the ac- 
tion of trespass which has for its object the 
recovery of damages for an unlawful entry 
upon another's land is termed an action of 
tn»pas8 (fuare claumm /regit ; *' breaking a 
doge " being the technical expression for 
an unlawful entry upon land. The lan- 
guage of the declaration in this form of 
action is " that the defendant with foree of 
arms broke and entered the dose " of the 
plaintiff. 

The foundation of this action is poeeea- 
eion in the plaintiff, which must be actual, 
not merely constructive, possession ; in the 
action of trespass to personal property, on 
the other hand, t.6., the action of trespass 
de honie CLS^ortatis, although the foundation 
of the action is also possession, yet that 
possession may be either actual or con- 
structive. 

QUABE SJEdT IHFBA TBBXDnm. 

A writ which lay for a lessee when he was 
cast out or ejected from his farm before the 
expiration of his term, against the lessor 
or feoffee who so ejected him, to recover 
the residue of his term, and also damages 
for being so ejected. Gowel ; Les Termee 
de la Ley, 

QUABE IXPEDIT (why, or wherefore^ 
he hinders). The action of Quare impedit 
was the remedy by which a party whose 
right to a benefice was obstructed reco- 
vered the presentSition, and was the form 
of action constantly adopted to try a dis- 
puted title to an advowson. But by the 
0. L. P. Act. 1860, s. 26, no Quare impedit 
shall be brought after the commencement 
of that Act, but the action may be com- 
menced by the ordinary writ of summons, 
with an indorsement thereon that the 
plaintiff intends to declare in Qtiare tm- 
pedit, 1 Arch. Prac. 2. 

QUABBEL (quereJaj k querendo). This 
word is said to extend not only to real and 
personal actions, but also to the causes of 
actions and suits ; so that b^ tlie release 
of all quarrels, not only actions pending 
but also causes of action and suit are re- 
leased; and quarrels, controversies, and 
debates are in law considered to have one 
and Uie same signification. Co. Litt. 8, 153 ; 
Lee Tennes de la Ley. 



QUABTEE SEBSIOBrS : See title Smmos. 

QUASH (eassmn faeere). To make void, 
to cancel, to abate. Thus, to quash a plea, 
an order of sesaons, &a, ia to anuui or 
cancel the same. 

QUASI -OOETBACT. An implied con- 
tract. Maine, in his Ancient Law, obji'cta 
that the implied contracts of English Law 
are different ftx>m the <;|ikwt-oontracts of 
Boman Law, but his opinion is not correct ; 
for the particular instances given in Just, 
iii. 27 (28). of ouoM-contracts in Roman 
Law are all of them good as implied con- 
tracts in English Law. It is true, how- 
ever, that there are in Roman Law a sp^ 
cies of contracts, not being gikut-oontracts, 
which are called iropUed contracts {taeile 
eonvenire), e.g.^ in Dig. 11. 14. 4, where a 
landlord's right to take the furniture of 
his tenant in distress for rent is instanced 
as an implied contract. 

QUE ESTATE. A term used in plead- 
ing, tlie nature of which may be thus 
explained. Formerly it was necessary, 
when there was occasion to plead a pre- 
scriptive right to any easemeut, or profit, 
or Denefit arising out of land (as, fur 
example, a prescriptive right of way or 
common), to allege seisin in fee of tlje 
land in respect of which the right was 
claimed, and then to allege that the 
plaintiff and all thnse whose estate he had 
in the land, had from time immemorial 
exercised the right in question, and this 
was termed prescribing in a que estate, from 
the word and (gue). 

QUEEE ABEE'S BOXniTT. This is a 
perpetual fond for the augmentation of 
poor livings in the Church of England, 
arising out of the revenue of the first fruits 
and tenths which Queen Anne (by charter 
subsequently confirmed by stat 2 & 3 
Anne, c. 11) vested in trustees for ever for 
that purpose. Those "first fruits" and 
** teutns/ having been (as explained under 
their own titles) originally a tax enforced 
by the popes from the richer English 
clergy, formed subsequently to the Refor- 
mation a branch of the revenue of the 
Crown ; and, subject to various alterations 
in amount, they so remained until the 
reign of Queen Anne, who did not remit 
them unconditionally, but applied these 
superfluities of the larger benefices to make 
up the defidenoies of the smaller. This 
fund still exists, and is regulated by a 
variety of statutes, of which the principal 
are,— 2 & 8 Anne c. 20, 55 Geo. S, c 147, 
16 & 17 Vict, c 70, and 28 & 29 Vict. c. 
69. 

See also title Eoclebiabiical Ck)MXis- 

BIONEBS. 



A NEW LAW DICTIONABT. 



299 



QTJXEF8 ABYOOATB. An advocate 
of the Civil Law Bar appointed by the 
Grown to maintain its intereflts and to ad- 
vise it in all matters in which the learning 
of the Civil Law is involved. Those mat- 
ters include important questions of inter- 
national law, upon whicb. (as in framing 
treaties with foreign nations) the counsel 
of the Queen's Advocate is frequently taken 
by the government. In tiie legal profession 
this officer holds a distinguished place. 
He now ranks next in dignity to the Attor- 
ney and Solicitor-Generals, <uid formerly, 
indeed, the Queen's Advocate took prece- 
dence even of them. The Queen's Advocate 
used to practise in the Ecclesiastical Courts 
at Doctors* Commons, and at the present 
day confines his practice, as a rule, to the 
Courts of Probate, Divorce, aud Admiralty. 

QUJUUI'8 BENCH, COTJBT OF : See title 
Kino's Bench. 

QUEIUI'8 VSSCK FBISOB. Sometimes 
called the Prison of the Marshalsea of the 
Court of Queen's Bench, was a prison for 
debtors and for persons confined under the 
sentence, or charged with the contempt of 
Her Majesty's Court of Queen's Bench. 
This prison, the Fleet, and the Marshalsea 
Prisons, were, by the 5 Vict. c. 22, consoli- 
dated under the title of the Queen's Prison, 
which latter is by the above Act appointed 
to receive all the prisoners formerly dis- 
tributed among the three. 6 Jur. 254. 

QTTERXLA. An action preferred in any 
Court of justice in which the plaintiff was 
querenf, or complainant, and his brief, com- 
plaint, or declaration was querela, whence 
the use of the word "quarrel" in law. 
QuietuM esse a querda sometimes meant to 
be exempted from the customary fees paid 
to the king or lord of a Court for liberty 
to prefer such an action ; but more com- 
monly it meant to be freed from the fines 
or amercements which would otherwise 
have been imposed upon the exempted 
person for trespasses and such like offences. 
Gowel. 

QUI TAM, Suing, Prosecuting a popu- 
lar action for the purpose of recovering 
the penalty is called suing qui tarn, because 
the prosecutor or informer sues as well for 
the Crown as he does for himself. 
See title Qui Tam Actions. 

QUI TAM AOnOKS. Those kinds of 
popular actions in which one nart of the 
penalty recovered is given to the king, to 
the poor, or to some public use, and the 
other part to the informer or prosecutor. 
It is cidled a qui tam action, beM»use it is 
brought by a person ** qui tam pro domino 
rege, &c.. quam pro ae ipao in hae parte 
sequitwr^ (t.e., who sues a$ well for our 
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lord the king as for himselO- The case of 
Thomae v. Sorrell (Yaughan), which is 
otherwise famous as liaving first stated the 
true nature and limits of the king's dis- 
pensing power, was a qui tam action. 

QUIA XMPT0BS8 (beeauee pureha$er8). 
The Stat. 1& Edw. 1, o. 1, is so called, 
lliis statute took from the tenants of com- 
mon lords the feoJal liberty they claimed 
of disposing of pait of their lands to hold 
of themselves, and instead of it gave them 
a general liberty to sell all or any part, to 
hold of the next superior lord, which they 
could not have done before without con- 
sent (Wright's Ten. 161 ; 4 Cruise, 6). The 
effect of the statute was twofold— (1.) To 
facilitate the alienation of fee simple 
estates; and (2.) To put an end to the 
creation of any new manors, t.e., tenancies 
in fee simple of a subject 
See title Alienation. 

QUID FBO QUO (what for what). Used 
in law for the giving one valuable thing 
for another. It is nothing more thioi the 
mutual consideration which passes between 
the parties to a contract, and which ren- 
ders it valid and binding. Cowel. 

QUIETUS. A word which was com- 
monly used by the clerk of the pipe and 
auditors in the Exchequer in their acquit- 
tances or discharges given to accountants, 
signifying to be freed, acquitted, or dis- 
charged. Cowel. 

See also title Cbown Debts. 

QUIT CLAIM. The release or acquitting 
of one man by another, in respect of any 
action that he has or might have against 
him, also acquitting or giving up one's 
claim or title. Bracton, b. 5, tract 5, c. 9, 
num. 6 ; Lee Termee de la Ley. 

QUIT BEHT (quietus reddittu). Certain 
established rente of the freeholders and 
ancient copyholders of manors are. denomi- 
nated quit rents, quieti redditue, because 
thereby the tenant goes quit and free of ail 
other services. 8 Cruise. 314. 
See also title Bents. 

QUO MINUS. A writ upon which all 
proceedings in the Court of Exchequer 
were formerly grounded, in which the 
plaintiff suggested that he was the king's 
farmer or dobtor, and that the defendant 
had done him the injury or damage com- 
plained of, quo minus eufficiens exstitity by 
which he was ihe less able to pay the king 
his debt or rent. It was also a writ which 
formerly lay for one who had a grant of 
hou£e-lx)te and hay-bote in another man's 
woods against the grantor for making such 
waste as interfered with the grantee's 
enjoyment of his grant Cowel. 
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QirO WABBAXTO. A writ which lies 
for the king against any one who claims or 
usurps any office, franchise, or liberty, to 
inquire by what authority he supports his 
claim, in order to detennine the right. It 
lies also in case of non-user or long neglect 
of a franchise, or misuser or abuse of it, 
being a writ commanding the defendant to 
shew by whut warrant ho exercises such a 
franchise, having never had any grant of 
it, or having forfeited it by neglect or 
abuse (Finch's L. 322). An information 
in the nature of a quo warranto may also 
be laid under the stat. 9 Anne, c. 20, but 
it is in the diserelion of the Court to 
grant it or not (Rex v. Trevener, 2 13. & A. 
479). Tlie information will generally be 
granted where the right in dispute depends 
upon a doubtful point of law, in order to 
its being finally determined (Hex v. Cktrtery 
Lofft. 516). And generally a quo warranto 
will lie for usurping any office, whether 
created by charter of the Crown alone, or 
by the Crown with the consent of Parlia- 
ment, provided the office is of a public 
nature, and a substantive office, not merely 
a function discharged at the will or plea- 
sure of others (see Barley v. Beg, (in error), 
12 CI. & F. 520), which was a case re- 
garding the office of treasurer of the 
public money of the county of the city of 
Dublin. 

QUO WAS&AHTO, CASE OF. The case 
which is pre-eminently so called was a case 
brought in 1681 by the Attorney-General, 
on behalf of the king against the corpora- 
tion of the City of London, alleging 
breaches of trust in the officers of the cor- 
poration and seditious opposition to the 
Crown, and requiring the City to shew 4he 
tenure of its liberties, with a view to the 
jnstiH cation of its proceedings. The of- 
fences alleged were, — 

(1.) That the City had imposed taxes 
without authoritv; and 

(2.) That the City had concocted sedi- 
tious petitions to the king. 

Judgment was given for the Crown, and 
against the City ; and the corporation not 
submitting within the time limited for 
their so doing, tlieir liberties were taken 
from them, and their charter was forfeited. 
These liberties, together with their char- 
ter, were not restored until 1688, when 
James II., under the immediate fear of his 
own expulsion, restored them. 

QUOAD (as to^ concerning, d'c.) A pro- 
hibition quoad is a prohibition as to certain 
things amongst others. Thus, where a 
party was complained against in the 
Ecclesiastical Court for matters cognisable 
in the temporal Courts, a prohibition quoad 
these matters ik^sued, t.e., as to such matters 
the party was prohibited prosecuting his 
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suit in the Ecclesiastical Court The word 
is also frequentlv applied to other matters 
than to prohibitions. See 2 Roll. Abr. 315, 
b. 10 ; Vin. Abr. tit. *• Prohib." E. a. 7. 

QTTOD SI BSFOBCEAT. A writ that 
lay for a tenant in tail, tenant in dower 
or tenant for life, who had lost their lands 
by default, against him who recovered 
them, or against his heir. Beg. Orig. 
171. 

QTTOD PEBMITTAT. A writ that lay 
for the heir of him who was disseised of his 
common of pasture a«;ain8t the heir of the 
deceased disseisor. Cowel. 

QTTOD PERmTTAT FROSTEBVXBX. 

A writ which lay against any person wlio 
erected a building, though on his own 
ground, so near to the house of another 
that it overhung it, and became a nuisance 
to it. Tomlins. 

QTTOBTm (of whom). Among the jus- 
tices of the peace appointed by the king's 
commission, there were some who were 
more eminent for their skill and discretion 
than others, one, or some of whom, on 
special occasions tiie commission expressly 
required should be present, and witiiont 
whose presence the others could not act ; 
and who were thence termed justices of 
the quorum, from the language of the com- 
mission, which ran thus : *' quorum aliquem 
vestrum A. B., C. D., &c., unum esse vo- 
lumus " (t.e., of whom we wish some one 
of you, A. B., C. D., &c., to be present). 
The word is used in a similar sense in the 
following paj«sage : ** By charter 2 Edw. 4, 
the mayor, recorder, and aldermen that 
have been mayors, shall be conservators of 
the peace witliiu the city ; and they, or 
four of tliem, quorum the mayor to be one, 
shall be justices of oyer and terminer there." 
Com. Dig. tit. London (C), Mayor. 

QITOTTSQUE (until). Thus a seizure 
quousque by the lord of a manor on default 
of the heir coming in to be admitted, means 
a seizure until the heir so comes in ; the 
lord being entitled to do this after three 
procbimations made at three consecutive 
Courts (Watkins on CqpyholJs, 230, tit. 
" Admission ;" Carth. 41 : 1 Lev. 63 ; 3 T. R. 
1G2). A prohibition quottsque is a prohibi- 
tion by wUich sometbing is forbidden or 
prohibited until a certain time. Thus, if 
in trying temporal incidents in the Eccle- 
siastical Courts, they rejected a mode of 
proof sufficient at Common Law, they 
might have been prohibited quoutque 
(until) they submitted to a legal mode 
of trial. Yelv. 92. 
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EAGHAT. In French Law is the right 
or re- purchase which the vendor in English 
Law m»y reserve to himself. It is also 
called r^nerS (see that title). 

SACK-BEKT. A rent of the full annual 
▼alue of the tenement, or near it. 

BAILWAT OOKPAHIXS : See title Jonrr 
Stock Ck)3fPAKiEj. 

BAISIKa A USE. Creating, establish- 
ing, or calling a use into existence. Thus, 
if a man conveyed land to another in fee, 
without any consideration, Equity would 
presume that he meant it to the use of him- 
self, and would therefore raise an implied 
use for his benefit. See title Use; also 
Saunders on Uses and Trusts, o. 1, s. 9, 
5th edit ; 1 Cru. Dig. 442. 

RAH801C. In law this word is fre- 
quently used to signify a sum of money 
paid for the pardoning of some great 
offence: and the distinction made be- 
tween a ransom and an amerciament is, 
that a ransom is the redemption of a cor- 
poral punishment, whereas an amerciament 
is a fine by way of penalty for an offence 
committed. Lilt. 127 ; Gowel. 

RAPE. A criminal offence, consisting 
in the penetration of a female's parts 
against her will or without her consent. 
It is punishable with penal servitude for 
life, or for any period not under five years, 
or witii imprisonment not exceeding two 
years, and with or without hard labour. 
See generally Arch. Grim. Pleading. 

BAPPOBTSL This is in French Law 
the duty incumbent upon a legatee to 
bring into hotchpot such part of the legacy 
as he has already received by gift inter 
vivoe. 



: See title Taxation ; Taxes. 



EATIOEABILI PASTE BOEOBXTH. A 

writ that lay for the wife against the 
executors of her husband, to have the 
third part of his goods after his just debts 
and funeral expenses had been paid. 
F. N. B. 122 ; Lee Termee de la Ley, See 
also title Beasonable Part. 

BATIOEABILIBirS DIVISIS. A writ 
that lay for the lord of a seigniory, when he 
found that any portion of his seigniory or 
his waste had been encroached upon by 
the lord of an adjacent seigniory, against 
him who had so encroached, in order to 
settle their boundaries. Cowel ; F. N. B. 
128. 



BATmCATIOE. This is authorizing 
subsequently what has been alrealy done 
without authority: in contract law it is 
equivalent to a prior request to make the 
contract ; and in the law of torts it often 
has the effect of purging the tort HaU v. 
PiekeregilU 1 B. & B. 282. . 

BAVIBHKEVT DE OABD (raviehment 
of Ward). A writ that lay for the guar- 
aian by knight service or in socage 
against him who took away from him tiie 
body of his ward. 12 Car. 2, c. 24; 
Cowel. 



JB (in the matter of). Thus, Re Vivian 
signifies In the matter of Vivian, or in 
Vivian's case. 

BEAT>EB8. In the Middle Temple those 
persons are so called who are appointed to 
deliver lectures or readings at certain 
periods during the term. The clerks in 
noly orders who read prayers and assist in 
the performance of divine service in the 
chapels of the several inns of court are 
also so termed. See 5 Reeves's Eng. Law, 
247 (Isfc edit). 

BEADnro IE. A new incumbent of a 
benefice is to read, within two months of 
actual possession, the morning and evening 
prayers, and declare his unfeigned assent 
and consent thei-eto publicly in the church, 
before the congregation. He is alao to read 
the thirty-nine articles in the church in the 
time of common prayer, and to declare his 
unfeigned assent tliereunto, within two 
months after induction; and to read in 
his church, within three months after 
institution or collation, the declaration 
appointed by the Act of Uniformity, and 
also the certificate of his having subscribed 
it before the' bishop. The observance of 
the above forms by a new incumbent con- 
stitutes what is termed *' reading in." 
Rog. £cc. Law ; Bums' Ecc. Law. 

BEAL. Real and personal property is 
the most fertile division of things which 
are the subjects of property in English 
law. The division is substantially coin- 
cident with that into lands, tenements, and 
hereditaments, on tlie one hand, and goods 
and chattels on the other. In the case of 
each division, the principle underlying the 
division is feudal ; it is directly so in the 
case of the division into lands and chattel8, 
and indirectly so in the case of the divibion 
into real and pergonal property. As law 
and society progressed, it became more and 
more apparent that the essential diffenmoe 
between lands and goods was to be found 
in the remedies for the deprivation of 
either ; that as to the one, the real land, 
%.e.y the land itself could be recovered, nml 
that as to the other, proceedings couM be 



302 



A NEW LAW DICTION ABT. 



BXAL — wniinued- 
had against the penon only. The two great 
olasBBB of property aoooidingly began to 
ac(]ulre two other names that were charao- 
tenstic of this difference, and with refe- 
rence to the remedies for the recovery of 
each were called respectively real and yer- 
$onal property. The oircumstimce that a 
leasehold interest in land is personal pro- 
perty, is a striking illustration both of the 
origin and of the principle of this division. 
It is an illustration of the origin, because 
originally all leases were farming leases, 
and the fiirmer was only the bailiff or 
agent of his landlord, who warranted him 
in the quiet possession of the land, and 
against whom, in the case of an ejectment, 
Uie farmer had his only remedy in a 
personal action for damages ; it is also an 
illustration of the princiole of the division, 
because the farmer in tne like case of an 
ejectment had no action for the recovery of 
the land itself, but at the most (as already 
stated) an action against his landlord per- 
sonally, whereby he compelled the latter 
either to take proceedings for tlie restitu- 
tion of tlie land or else to compensate in 
damages for Uie disturbance of the quiet 
possession. « 

BSAL BEFBX8EHTATIVE. He who 

represents or stands in the place of another 
with respect to his real property, is so 
termed, in contradistinction to him who 
stands in the place of another with regard to 
his personal property, and who is termed 
the personal representative. Thus, the 
heir is the real representative of his de- 
ceased ancestor. 

See ahx) title Bbfbebentatiom. 

XEALTT. That which relates to real 
property (i.e., to lands, tenements, and 
hereditaments), in contradistinction to tliat 
which relates to personal property (t.0., to 
moveable things in general), which is 
termed personalty. 

BSABOITABLE PABT. The shares to 
which the wife and children of a deceased 
person were entitled, were called their 
reasonable parts ; and the writ de ration' 
abili parte honorum was given to recover 
them, F. N. B. 122. 

BE-AnACEKEirT. A second attach- 
ment, or an attachment of a person who 
has been previously attached, and has been 
dismissed the Court without day, from the 
happening of some casual circumstance. 
Cowel, 

BEBUTTEB (from the Fr. houter, that is, 
to repel, to put back, to bar, &o.). In an 
action at law the alternate allegations of 
fact (t'.e., the pleadings) are denominated as 
follows: declaration plea, replication, re- 
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joinder, surrejoinder, rebutter, and mir- 
rebutter. The declaration is the statement 
of the plaintiff's cause of complaint ; the 
plea is the defendant's answer to the de- 
claration ; the replication is the plaintiff's 
answer or reply to the plea ; the rejoinder 
is the defendant's answer to the replica- 
tion; the surrejoiniier, the plaintiff*s 
answer to the rejoinder ; the rebutter the 
defendant's answer to the surrejoinder; 
and the surrebutter the plaintiff's aosiwer 
to the rebutter. 

SEOAPnOH^. Recaption, or reprisal, 
is a species of remedy bv the mere act 
of the party injured ; and is resorted to 
when any one has deprived another of 
his property in g^oods or personal chattels, 
or wrongfully detains one's wife, child, or 
servant, in which case the owner of the 
goods, and the husband, parent, or master, 
may lawfullv claim and retake them 
wherever he happens to find them, so that 
it be not in a riotous manner, or attended 
with a breach of the peace, which retaking 
is termed " recaption. There ia also a writ 
of recaption to recover damages against a 
person who (pending a replevin for a 
former distress) distrains a man again for 
the same rent or service. 



He who receives stolen 
goods from thieves, and conceala them. 
There are also other kinds of receivers, as 
the receiver of the fines, who was an officer 
who received the mouev of all such a^ 
compounded with the king upon original 
writs in Chancery: the &oeiver-6eueial 
of the Duchy 01 Lancaster, who is an 
officer belonging to Duchy Court, who 
gathers in all the revenues and fines of 
the lands belonging to that duchy, and all 
forfeitures and assessments belonging to 
the same. There is alao a person who ia 
appointed by the Court of Chancery to 
receive the rents, issues, and profits of 
lands, and the produce and profits of other 
property which may be the subject-matter 
of proceedings in that Court, who is called 
a receiver : this officer has also to manage 
and take care of such lands and property 
during the pendency of the suit, and he is 
appointed by the Court in various cases 
where it is doubtful to what party the pro- 
perty will ultimately belong ; or where a 
party from incapacity, such as infancy, &c., 
IS incapacitated TTom receiving the profits 
of or managing the estate, and the pro- 
perty is in any danger of suffering damage 
from neglect or otherwise in the mean- 
time. 

See also next title. 

BSCEIVJSBS AND TBISB8 OF PSTI- 
TIOHB. The mode of receiving and try- 
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BECEIVEB8 AHD TBIEB8 07 PETI- 
TI0H8 — eoniinued, 

ins petitions to Parliament was fonnerly 
judicial rather than legislative; and the 
triers were committees of prelates, peers, 
and judges ; but their functions have long 
given way to the authority of Parliament 
at large. By the House of Lords, how- 
ever, receivers and triers of petitions are 
still appointed at the opening of every 
session, as in ancient times. But petitions 
are, by botli Houses, considered now in the 
first instance, and only referred to triers or 
committees in certain cases. 

BECXIVIHO 8T0LSV OOOIML Receiv- 
ing any chattel, money, valuable security, 
or other property whatsoever, obtained by 
felonv, knowing the same to have been so 
feloniously obtained, is a felony, for which 
the receiver may be indicted and convicted 
either as an accessory after the fact to the 
principal felony, or as for a substantive 
felony, and, in the latter case, whether or 
not the principal felon shall have been 
previously convicted. The offence is 
punishable with penal servitude for any 
period between five and fourteen years, or 
with imprisonment for two years or under, 
with or without hard labour, and with or 
without solitary confinement, and (if a 
male under tJie age of sixteen years) with 
or without whipping, 24 & 25 Vict. o. 96, 
0. 91. 

XSCrrAL. The formal statement or 
setting forth of some matter of fact in 
any deed or writing, in order to explain 
the reasons upon whiuh the transaction 
is founded. The recitals are situated in 
the premises of a deed ; that is, in that 
part of a deed between the date and 
the habendum; and they usually com- 
mence with the formal word '* whereas" 
(4 Cruise). Their object is to lead up to the 
occasion which gives rise to the execution 
of the deed in which they occur, and they 
are in feet a history of the previous facts 
and circumstances affecting the property. 
They sometimes modify the generality of 
the operative words in the deed, and this 
is more especially so in a deed of release 
to executors or trustees. 

BSCnX, TO. To state or set forth in 
any deed or other writing such matters of 
fact as may be necessary to explain the 
nature of the transaction, or the reasons 
upon which it lb founded. As used in the 
practice of conveyancing it is somewhat 
analogous to the word " induce" as used in 
the practice of pleading. 
See also title Recital. 

BECOOHITOBS (recognitores), A word 
which was frequently used to signify a jury 
impanelled upon an assize; so called 
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because they acknowledge, e,g., a disseisin, 
by their verdict Cowel ; Bract lib. 5, 
tract 2, c. 9. 

See title Jubt, Tbial bt. 

BSOOOVIZAHOB. A recognizance is 
an acknowledgment upon record of a 
former debt : and he who so acknowledges 
such debt to be due is termed the recogni- 
zor, or cognizor; and he to whom, or for 
whose benefit, he makes such acknowledg- 
ment is termed the recognizee, or cognizee. 
A recognizance is in most respects similar 
to a bond; the difference "wing chiefly 
that a bond is the creation of a new debt ; 
whereas a recognizance is merely an ac- 
knowledgment upon record of a debt 
which was previously due. The form of 
a recognizance runs thus : — " That A. B. 
doth adcnowledKe to owe to 0. D. the stun 
of £100": and it is also conditioned to 
be void on performance of the thing * 
stipulated. It is certified to and witnessed 
by an officer of some Court, and not by 
the seal of a party, as in the case of deeds 
strictly so called (4 Cruise, 103). Becog- 
nizances are also frequently taken from 
persons, either to secure their prosecution 
of a suit or their presence in Court upon a 
certain day, or to secure their careful 
administration of property entrusted to 
them in some official capacity, e.(j., in the 
cases of administrators, and also of re- 
ceivers appointed by the Court of Chan- 
cery. 

BECOSD. An authentic testimony in 
writing contained in rolls of parchment, 
and preserved in Courts of record. The 
record of nisi prius is an official transcript 
or oopv of the proceedings in an action 
entered on parchment and sealed and 
passed,^ as it is termed, at the proper 
office ; it serves as a warrant to the juogo 
to trv the cause, and is the onlv document 
at wfdch he can judicially look for infor- 
mation as to the nature of the proceedings, 
and the issues joined between the parties. 

BECOSD, C0TJBT8 OF. Courts whose 
acts and judicial proceedings are inroUed 
in parchment, called tlie records of such 
Courts, and are so preserved as a perpetual 
memorial and testimony thereof. All 
Courts of record are the Kind's Courts in 
right of his crown and dignity, and they 
usually possess, as incident to them, the 
power to fine and imprison. Several of 
the Kin^s Courts, however, are not Courts 
of record; as the Courts of Equity and 
the Admiralty Courts, which are at best 
only quasi of record, or of record to them- 
selves. The distinction between Courts of 
record and Courts not of record, was intro- 
duced soon after the Conquest ; for by an 
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BEGOSD, OOUBTB OJ^^jonlinued. 
edict of the Conqueror's it was ordRincd 
that all proceedinga in the King's Courts 
fchould be carried on in the Norman in- 
stead of the English language, in conse- 
quence of which the influence of the 
County Courts, Courts IJaron, and other 
inferior jurisdictions, was much narrowed, 
for as the judg( s and suitors of such Courts 
were ignoraut of that language, they were 
proliibited from recording their nets (3 Ch. 
Bl. Com. 24,; Com. Dig. tit. "Chancery"). 
One of the privileges which attaches to a 
Court being a Court of record, is the high 
authority which their records are allowed 
to poBsePS, tlieir truth not being permitted 
to be called in question ; it being an almost 
invariable rule that notiiing shall be 
averred against a record, and that no plea, 
or even proof, shall be admitted to the 
contrary. Also, a plea of matter of record 
need not be put in on oath, but is sufficient 
' without oath ; and a decree even of the 
Court of Chancery, when it has been signed 
and inrolkd (but not sooner), stands on the 
game footing, at least for all purposes of 
litigation in that Coiurt itself. 1 Dan. Ch. 
Pr. 595. 

BEGOBS, TBIAL BT. A species of 
trial adopted for the purpose of ascertain- 
ing the existence or non-existence of a 
record. When a record is asserted by one 
party to exist, and the opposite party 
tleaies its existence under tiie form of 
traverse, that there is no such record re- 
maining in Court as alleged, and issue is 
joined thereon, this is celled an issue of 
ntd liel record ; and in such case the Court 
awards a trial by inspection and exami- 
nation of the record. Upon this the party 
aflirraing its existence is bound to produce 
it in Court on a day given for the purpose; 
and if he fail to do so, judgment is given 
for his adversary. This mode of tnal is 
not only that specially appropriated to try 
an issue of the above kind, but is, in fact, 
the only legitimate modo of trying such an 
issue. Co. Litt. 1 17 b, 260 a. 

See also title Nul Tiel Becobd. 

BEOOBDABI FACIAS L0Q17ELAX. An 

original writ directed to the sheriff to re- 
move a cause pending in an inferior Court 
to one of the superior Courts ; as from a 
County Court or Court Baron to the Court 
of Queen's Bench or Common Pleas. It 
seems to be called a reoordari from the 
circumstance of its commanding the sheriff 
to whom it is directed to make a record of 
the proceedings in the Court below, and 
then to send it up to the superior Court. 
Iteg. Grig. ; Cowcl. 

BECOBDEB. A barrister or other per- 
son learned in the law, whom the mayor 



BECOBDEB— con^inuedL 
or other magistrate of any city or corporate 
town (having a jurisdiction, or a Court of 
record within his precincts) doth by the 
king's grant associate to him for Lis better 
direction iii the judicial pntceei lings of 
such Court (Cowcl). Thus the Recorder 
of the City of London is practically the 
judge in the Lord Mayor's Court of the 
City, although in theory the Lord Mayor 
and Aldermen are the judges therein. 



BECOVEBT. A recovery in its most ex- 
tensive sense is the restoration of a former 
right by the solemn juilgment of a Court »f 
justice. A common recovery was one of 
the modes of transferring property from 
one party to another, and is said to have 
been introduced by the ecclesiastics, in 
order to avoid the Statutes of Mortmain, by 
which they were prohibited from pur- 
chasing or receiving under pretence of a 
free gift, any lands or tenements whatever.* 
To effect this purpose the religions 
houses used to set up a fictitious title to 
the lands intended to be given or sold, and 
brought an action against the tenant to 
recover them ; the tenant, by collusion, 
made no defence, whereby judgment wm 
given for the religious house, which then 
recovered the lands by sentence of kw 
upon a supposed prior title. The notoriety 
and evidence which attended these feigned 
recoveries was such, that they were soon 
adopted by lay persons in gentral, one in- 
stance thereof being Taltarum's Gate (12 
Ed w. 4), as a usual or common mode of 
transferring lands, and ever afterwards they 
continned in use fur that purpose, untU 
they were abolished by the Act 3 & 4 
Will. 4. 0. 74, by which Act a disentailing 
deed was substituted for them, their prin- 
cipal and almost exclusive use prior to that 
statute having come to be the barring of 
an estate tail. In order to explain the 
nature of a reooveiy, the manner in which 
a recovery was suffered (as it was termed) 
will be here given. The first thing neci-s- 
sary to be done in suffering a recovery was, 
that the person who was to be the de- 
mandant, and to whom the lands were to 
be adjudged, should sue out a writ of 
prascipe against the tenant of the freehold ; 
whence such tenant was usually called the 
tenant to the prn?cipe» In obedience to 
this writ the tenant appeared in Court, 
either in person or by his attorney; but, 
insteiid of defending the title himself he 
called upon some other person, who, upon 
theoriginnl purchase, was supposed to have 
warranted the title, and pmyed that that 
person might be called m to defend the 
title which he had warranted, or otherwise 
to give the tenant lands of eqnal value to 
those which he should lose by defect of his 
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'Bl'ECOTEBlY— continued. 

warranty ; and this was called the wniching 
(jDOcaUo)^ or calling to warranty. The 
person who was thus ciUed to warrant 
(and who was usually called the vouchee) 
appeared In Court, was sued and entered 
into the warranty, by which means he tiok 
upon himself the defence of the title to the 
land. The demandant then desired leave 
of the Court to imparl, or confer with the 
vouchee in private, which was granted as a 
matter of course. Soon after the demand- 
ant returned into Court, but the vouchee 
disappeared or made default; in conse- 
quence of which it was presumed by the 
Court that he had no title to the mnds 
demanded in the writ, and therefore could 
not defend them, whereupon judgment was 
given for the demandant (who was then 
called the recoveror) to recover the lands in 
question against the tenant, and for the 
tenant to recover against the vouchee lands 
of equal value, in recompense for tliose so 
warranted by him, and which bad been 
lost by his default 5 Cruise, 223, 281, 
285, 286. 

See titles Convetanges; Disentail- 

INa ASSUBANCE. 

BECIO DE ADYOCATIOirE ECCLE8LE. 

A writ of right, which lay when a man 
had right of advowbon, and the parson of 
the charch dying, a stranger presented his 
clerk to the church, and the real patron 
did not bring his action of quare impedit or 
darrein presentment within six months, 
but permitted the stranger to usurp on 
him, and so was left to his writ of right 
only to recover his right. This writ lay 
only where the patron was entitled to the 
fee in the advowson. Reg. Grig. 29 ; 
Cowel. 

BECTO BE DOTE. A writ of right of 
dower, which lay for a woman who Iiad 
received part of her dower, and proposed 
demanding the remainder, against the hi-ir 
of her husband, or his guardian if he were 
a ward (Old. Nat. Brev. 5 ; Cowel). Under 
the C. L. P. Act, 1860, s. 26, no writ of 
right of dower shall be brought after the 
commencement of that Act in any Court 
whatsoever ; but instead thereof, an action 
may be commenced b^ the ordinary writ 
of summons, with an indorsement thereon 
to the effect that the plaintiff intends to 
declare in dower ; and all subsequent pro- 
ceedings therein are, as nearly as may be, 
to be taken in accordance with the C. L. P. 
Acta, 1852 and 1854. 

EECTO DE BOTETJITBE HIHIL HABET. 
A writ of right of dower, which lay when 
a man who had divers lands and tenements 
had assigned no dower to his wife, and she 
was thereby driven to sue for her thirds 
against the heir or his guardian (Beg. 
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— oontinued, 

Orig. 170 ; 0)wel). Under the C. L. P. 
Act, 1860, the like provisions are made 
regarding this action as are stated in the 
title last preceding to have been made by 
the same Act regarding the writ of right 
of dower. 

BECTO DE BATIOBABIU PABTE. A 

writ that lay between privies in blood, as 
brothers in gravelkind, or sisters, co- 
heiresses, or other co-pnrceners, for land 
in fee simple. As for instance, if a man 
leased hid land for life, and afterwards 
d ed, leaving issue two daughters, and 
after that, the tenact for life died also, and 
then one sister entered upon the whole of 
the land, and so deforced the other, then 
the sister so deforced might have had this 
writ to recover part. F. N. B. 9 ; Cowel. 

BECTO QUAHDO DOXUnTB BEMI8IT. 

A writ of right, which lay where lands or 
tenements that were in the seigniory of any 
lord were in demand by a writ of right ; 
for if in such case the lord held no Court, 
or otherwise, at the prayer of the de- 
mandant, sent to the King's Court his 
writ, to put the cause thither for that time 
(reserving to him at other times the right 
of his seigniory), then tliis writ issued out 
for the other party. Reg. Orig. 4 ; Cowel. 

BECTO SUB DISCLAIMEB. A writ 
that lay for a lord who had avowed upon 
his tenant in the Court of Common Pleas, 
and sui-h tenant had disclaimed to hold 
of him, on which disclaimer the lord might 
have this writ; and if he averred and 

E roved that the land was holden of him, 
e should recover the land for ever. Old 
Nat. Brev. 150; CJowel. 

BECTOB. A governor. Rector eccHetim 
parochicdis is he who has the cure or charge 
of a parish church, qui tantum jus in eade- 
sid parochiali habei quantum pradatus in 
eccHesid coUegiatd, It appears that when 
dioceses were divided into parishes, the 
clergy, who had the charge in those places, 
were called rectors ; afterwards, when their 
rectories were appropriated to monasteries, 
&c., the monks kept the great tithes, but 
the bidhops were to tnke care that the 
rector's place should be supplied by an- 
other, to whom he was to allow the small 
tithes for his maintenance; and this was 
the vicar. 

See title AdvowsoK. 

BECIOBT. This word appears to be 
used for an entire parish church, with all 
its rights, glebes, tithes, and other profits 
(Spelm). The word was often used to signify 
the rector's manse, or parsonage house. 
Ken. Par. Antiq. 549. 
See title Advowson. 
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BlCUBAini. This word, as naed in 
tho statates, has been eipounded to mean 
all those who aeporate from the chnroh as 
edtablished by the laws of this realm (Le^ 
Termss de la Ley). Numerous laws against 
recusants were passed in the persecuting 
times of Charles 11^ in which reign these 
recusants were chiefly non-conformists. 
The term does not, in ntot, appear to have 
ever been applied to Roman Catholics or 
Jews, but only to Protestant Dissenters. 
See title Statcteb Eocls8ia8tical. 

BSDDSHDUIC. The reddendum is a 
clause in a deed by which the grantor 
reserves something to himself out of what 
he has g^nted before. It is situated be- 
tween the habendum and the covenants in 
deeds, and usnally begins either with the 
word ** yielding " or the word ** rendering ;" 
thus in a lease, that clause which com- 
mences with the words ** yielding and pay- 
ing " is the reddendum. 4 Cruise, 26. 

BJEJUDlTIOir. A j adicial confession and 
acknowledgment that the land or thing in 
demand belongs to the demandant, and not 
to the person surrendering. 84 & 35 Hen, 
8, o. 24 ; CoweL 

SEDDITUB SlOOtrS (dry rerit^ barren 
rent), A rent foi the recovery of which 
no power of distress is given by the rules 
of the Common Law (3 Cm. Dig. 814). 
It is also sometimes called rent-seek (Litt. 
sec. 217, 218. See also Co. Litt. 143 a, 148 B, 
158 a, n. (1). But a power of distress fur 
this rent was given by stat. 4 Goo. 2, 
c. 28. For the otiier varieties of rent, see 
title Bent. 

RKPEKKAIiLH BI0HI8. Such rights 
as return to the grantor of lands, &c., on 
repayment of the sum for which such 
rights were granted. Jacob ; Tomlins. 

BZ-DHOBS : See title Demise. 

BEDXKPnOir, EQUITT OF : See titles 
Equity of Redemption ; and Mortgage. 

BZ-DISBEliSLb. A disseisin made by a 
person who had once before been adjudged 
to iiave disseised the same man of his lands 
or tenements, for which there lay a special 
writ, termed a writ of re-disseisin. Beg. 
Orig. 204 ; Cowel. 

BEDTTCTIOV. In French Law, when a 
parent gives away, whether by gift inter 
vivos or by legacy, more than his portion 
disponible {see tnat title), the donee or 
legatee ia required to submit to have his 
gift reduced to the legal proportion. 
See also title Hotchpot. 

SE-EHTBT. The entering again into 
or resuming possession of premises. Thus 
in leases there is a proviso for re-entry of 



ES-SHTRT— omltfiiiAi 

the lessor on the tenant not paying the 
rent^ or not performing the covenants ooo- 
fained in the lease; and by virtue of such 
proviso the lessor may take the preniises 
into his own hands again if the rent be not 
pud, or the covenants be not obaerved by 
the lessee; and this taking posaesaion 
again is termed re-entry. 2 Cruise, 8; 
Cowel. 

See also title Entry. 



The like sum of 
money payable by the drawer of a bill of 
exchange, which is returned protested back 
again to the place whence it was drawn, 
for the exchange of the sum mentioned in 
the bUl. Lex Mereai, 98. 



A second extent ma«]e 
on lands and tenements on complaint being 
made that the former extent was only par- 
tially performed. Cowel. 
See title Extent. 

BEFEBEKOE. The fact of something 
being referred. Thus, in the proceedings 
in a suit in equity, or in an action at law, 
matters frequently arise which would take 
up too much of the time of the Court to be 
brought before it for its decision; and 
such matters are therefore referred to the 
masters of the respective Courts, or to 
special referees, to be inquired into by 
them. The order of the Court authorizing 
such a reference is termed an order of 
reference. 

See title Abbitbation. 

BEFEBEDrO A GAU8B. When a case 
or action involves matters of aoooant or 
other intricate details which require 
minute examination, and for that reason 
are not fit to be brought before a jury, it 
is not unusual to refer all matters in dif- 
ference between the parties to the decision 
of an arbitrator, and in such a case the 
cause is said to be referred. 
See also title Befebencb. 

BEVOBICATOBT. Under the stat 29 
& 30 Vict. c. 117, s. 14, where a juvenile. 
I.e., person to appearance under 16 years of 
age, is convicted, whether on indictment or 
in a summary manner, of an offence punish- 
able with penal servitude or imprisonment, 
and is sentenced to be imprisoned for the 
period of ten days or longer, he may be 
sent to a reformatory school of his own 
religious persuasion for between two and 
fiye years. 

BEEBE8HEB. It frequently happens 
that after the briefs in a cause have c>oen 
delivered to counsel, the cause, from a 
pres8 of business or some other reason, is 
adjourned, or allowed to stand over from 
one term or sittings to another, which im- 
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pones upon counsel the necessity of re- 
perusing their briefs, in order to refresh 
their memory upon t)ie various points of 
the cftiise ; in consideration of which it is 
usuiil for the attorney to mark on the briefs 
which have so been delivered a small 
additional fee, thence termed a refresher 
fee. 

SEGAL FI8HSB: See title Fish Rotal. 

BJBOALIA. llie royal rights of a king, 
the king's prerogative ; and regalia faeere 
is to do homage or fealtv when he^ in in- 
vested with the regalia (dowel). The word 
is also occaBionally used to denote the 
emblems of sovereignty. 

XSOASBAirT (Fr. looklns at). Thus, a 
villein regardant was oallea reganlunt to 
the manor, because he was charged with 
doing all base services within the same, 
and with seeing that t)ie same was freed 
from all things that might annoy it. Ck). 
Litt. 120: Gowel. 

See also title Villxkaob. 

BIGS nrOOKBULTO. A writ issued 
from the king to the judges, commanding 
them not to proceed in a cause which may 
prejudice the king without the king being 
advised. 18 Yin. Abr. 275, 280. 

XXOmB DOTAL. In French Law, the 
dot^ being the property which tlie wife 
brings to the husband as her contribution 
to the support of the burdens of the mar- 
riage, and which may either extend as well 
to future as to present property, or be ex- 
pressly confined to the present propertv of 
the wife, is subject to certain regulations 
which are summarized in the phrase regime 
dattil The husband has tne entire ad- 
ministration during the marriage ; but as 
a rule where the out consists of immove- 
ables, neither the husband nor tlie wife, nor 
both of them together, can either sell or 
mortgage it. The dot is returnable upon 
the dii^solution of the marriage, whether by 
death or otherwise. 

BXOnCE EV ooimuKAun. in 

French Law is the community of interests 
between husband and wife which arises 
upon their marriage. It is either (1) legal 
or (2) conventional, the former existing in 
the absence of any agpreement properly so 
called and arising from a mere declaration 
of community, the lattirr arising from an 
agrt-ement properly so called. Liegal com- 
munity extends to all the moveable and 
immoveable property of both ^rties (and 
the profits tnereof) at the time of and 
during the marriage, and also to aJl the 
debts with which either spouse is burdened 
at the date of the marriage, or which the 
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husbitnd or the wife (with his consent) con- 
tracts during the marriage. Under such 
a community, the husband has Uie sole 
management and disposal of the property, 
but he cannot give them away for nutliing, 
unless it should be for the advancement of 
the children of the marriage. This com- 
munity is destroyed by a judicial separa- 
tion de eorpe et de hietie^ and the wife 
recovers the free administration of her 
goods. Conventional community may be 
as diverse as the parties choose by their 
cunventions to make it, these conventions 
most commonly regulating the amount of 
property which shall be held in common, 
excluding the after^Acquired property from 
it, or making other such restnutive regula- 
tions. 



A book wherein things are 
registered for the preservittion of the same ; 
tlius a parish reg^ter is that book wherein 
the baptisms, marriages, and burials are 
registered in the respective parishes ; there 
is also a book wherein are entered the 
various forms of original and judicial writs, 
which is termed the register of writs. Ck>. 
Litt. 159 : Cowel. 

See also the two following titles. 

BEOISTEAB. An ofiQcer who has the 
custody or keeping of a registry. There 
are several officers of this kind connected 
with the law. The principal are the 
registrars of the Courts of Chancery and 
Bankruptcy and the registrars of b'irtlis, 
deaths, and marriages. The registrar of 
the Court of Chancery is an officer with 
whom, in certain cases, the defendants are 
compelled to enter their appearances ; and 
by him the decrees of the Court are drawn 
up, signed, and passed. As to the duties 
of the registrars of the Court of Bankruptcy, 
the reader is referred to the Bankruptcy 
Act, 1869. The regibtrars of births, deaths, 
and marriages are ofiloers appointed under 
the 6 A 7 Will. 4, c. 86, 7 WUl. 4 A 
1 Vict. 0. 22, and 3 A 4 Vict o. 92, for tlie 

Surpose of keeping in their respective 
istricts an exact register of every birth, 
death, and marria^ which may take place 
therein. The registrars of each union are 
subjected to the supervision of their 
**supi'rlutendent registrar," and these again 
Are subject to the authority of a superior 
officer appointed under the great seal, and 
holding office during the pleasure of the 
Crown, called the *' Regl»trdr General of 
Births, Deaths, and Marriages in Eng- 
land." See the statutes above referred to. 

BEOISTBT OF DEEDS. By certain 
Acts of Parliament all deeds and convey- 
ances (with some exceptions) which affect 
lands in the counties of Middlesex and 

X 2 
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BEGI3TRY OF "DUEDB- continued. 
York, are required to be regiatored : that 
is, on abstract of their subitunce is reqoireil 
to be entered in a register kept for that 
purpose. The object of this is that pur- 
chasers and mortgagees of lands in these 
counties by referring to this register may 
have an opportunity of ascertaining 
wliether the lands they are about to pur- 
chase are in any way incumbered or other- 
wise affected by any prior transactions; 
and therefore by these statutes, deeds and 
conveyances are void against subsequent 
purchasers or mortgagees, unless registered 
before the conveyances under which such 
purchasers or mortgagees claim, unless, in- 
deed, the subsequent purchaser or mort- 
gagee had notice of the prior charge ^Le 
Neve V. Le Neve, 2 Wh. & Tud. L. 0. 28). 
Hy a Bill of the present scssiou it was 
proposed to make the registration of titles 
to land univers:il ; but the Bill has fallen 
through for the present. 

BEGEATOrO (from re, again, and the 
Fr. arater, to scrape). In one sense this 
word signifies tiie scraping or dressing of 
cloth or other goods for the purpose of 
selling them again. But in its more 
ordinary sense it means the olfenoe of buy- 
ing or getting into one's hands at a fair or 
market any provisions, com, or other dead 
victual with the intention of selling the 
same again in the &ame fair or market, or 
in some other within four miles thereof, at 
a higher price ; and he who commits this 
offence is termed a regrator. 3 Inst. 195 ; 
5 Edw. 6, c. 14. 

See also title Fobestallino. 

BE-HEABIHO. When a party seeks to 
have a decree of the Court of Chancery 
reversed or altered he may petition for a 
re-hearing ; that is, for the cause to be 
heard again. Such re-hearing is usually 
had before the same judge that previously 
heard the case. It is obtained upon a 
petition to the Lord Chancellor, accom- 
panied with the certificate of two counsel, 
one of whom, at least, must have been 
engaged on the occasion of the former 
hearing; and the usual ground of it is 
that there has been an oversight on the 
part of the judge, resulting in a mis- 
carriage of justice. The certificate is, 
however, in the most general form, merely 
stating that the cause is a proper one to 
be re-heard. In case the re-hearing is that 
of an order made on motion, then no 
c<.'rtificate of counsel is required, and 
neither is any petition of appeal necessary, 
but counsel merely moves the Court of 
Appeal on motion with notice. 
See also title Api'Eal. 

BEJOniDEB : See title Rebutter. 



BEJOINIHO 0BATI8. Rejoining volun- 
tarily, or without being required to do so 
by a rule to rejoin. It would seem that 
when a defendant is under terms to rejoin 
gratis, it means that he must deliver a 
rejoinder, without putting the plaintiff to 
the nuoessity of obtaining a rule to rejoin. 
Atkins V. Anderson, 10 M. & W. 12 ; Lush's 
Pr. 396. 

BELATOB. A rehearser or teller. It is 
sometimes used to signify an infopier; 
as in the case of an information being filed 
by the Attorney-General at the rdaiion of 
some informant, such informant is termed a 
relator, and the information is said to be at 
the relation of such person. Such in- 
formations are usually laid in the Court of 
Chancery for the abatement of a public 
nuisance ; the corresponding proceeding in 
the Courts of Common Law is called an 
indictment. 

BELEA8E. A release is a discharge 
or conveyance of a man's right in lands 
or tenements to another who already has 
an estate in possession; as if A. has a 
lease of lands for a term of years-, and. 
B. Las the remainder or reversion in 
fee ; here the fee simple of the lands may 
become vested in A. by B. executing a 
release of them to A. (4 Cruise, 84). Such 
a release is said to operate by enlargement 
of the estate of A. For the other varieties 
of a release, and the incidents attaching 
thereto, see title Conyeyancbs. 

RKTiKABE TO TTSES. The oonveyanod 
by a deed of release to one party to the use 
of another is so termed. Thus, when a 
conveyance of lands was effected, by those 
instruments of assurance termed a lease 
and release, from A. to B. and his heirs, to 
the use of C. and his heirs, in such case C. 
at once took Uie whole fee simple in such 
lands ; B., by the operation of the Statute 
of Use^, being made a mere conduit pipe for 
conveying the estate to C. 
See title Convetancss. 



A fine ox acknowledgment, 
which, during the feodal system, the heir 
paid to the lord on being admitted to the 
feud which his ancestor possessed; it 
generally consisted of houses, arms, money, 
and the like ; it was called a relidT, either 
because it raised up and re-established the 
Inheritance, or because by it the heir took 
up or lifted up the inheritance, or in the 
words of the feodal writers, ** incertam ei 
cadueam hereditatem relevaixU** (Knight, 
14). It seems that a relief is still payable, 
if demanded. Wms. R. P. p. 120. 

BEX, m : See title In Pebsonam . 

BEMADTDEB. A remainder is defined 
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BSMAIHDSE^oofittntted. 

to be an estate limited to take eiTect 
and be enjoyed after another estate is 
determined. As if a man who is seised 
of lands in fee simple grants them to 
A. for twenty years, and after the deter- 
mination of that term, to B. and his 
heirs for ever ; in this case the estate of A. 
(that is, the interest which A. has in the 
lands for tiie twenty years) is termed an 
estate for years ; and the estate of B. (that 
is, the interest which B. has in the lands 
after the end of the twenty years) is termed 
a remainder. In order to constitute or to 
create a remainder, it is a rule that there 
must be some particular estate (as it is 
termed) to support it, tbat is, at the time 
of creating a remainder there must be 
some estate (in the same lands to which 
the remainder applies) created at the same 
time to precede the remainder, which pre* 
ceding estate is termed the particular 
estate. Thus, in the above instance (of a 
man who is seised of lands in fee simple 
granting them to A. for twenty years, and 
after the determination of that term to B. 
and his heirs for ever), the estate of A. is 
■ termed the particular estate, because it id 
only a small part, or pariiouU, of the in- 
heritance, the residue or remainder of 
which is granted over to B. The necessity 
of creating this preceding particular estate, 
in order to make a good remainder, arises 
from this plain reason, that the word ^' re- 
mainder *' is a relative expression, and im- 
plies that some part of the thing is pre- 
viously disposed of; for where the whole 
is conveyea at once, there cannot possibly 
exist a remainder. Remainders are said 
to be either vested or contingent. Vested 
remainders (or remainders executed) are 
those on the creation of which a present 
interest passes to the party, though to be 
enjoyed at a future time, and by which the 
estate is invariably fixed to remain to a 
determinate person after the particular 
estate is spent. As if an etttate is convoyed 
to A. for twenty years, remainder to B. in 
fee ; here B.'s is a vested remainder, which 
nothing can defeat or set aside ; so that a 
person entitled to a vested remainder has 
an immediate fixed right of future enjoy- 
ment, that is, an estate in prxBcnti, though 
it is only to take effect in possession and 
receipt of the profits at a future period. 
Contingent (or executory) remainders are 
such as are limited to take effect in favour 
of a dubious and uncertain person ; as if 
an estate is conveyed to A. for life, with 
remainder to B.'s eldest son (then unborn) 
in tail ; this is a contingent remainder, for 
it is quite uncertain whether B. will have 
a son or not ; but the instant that a son is 
bom, the remainder is no longer contin- 
gent, but vested (2 Cruise, 231). ThcbC 



BSKAIHDSB— cofUmu^d. 

two varieties of remainder are defined in 
Williams's Real Property as follows : — 

(1.) A vested remainder is one which is 
always ready from its creation to its close 
to come into possession the moment the 
prior estate determines ; 

(2.) A contingent remainder is one which 
is not always so ready. 

See also titles CoNTiNaENT Rbuain- 

DBB ; VSSTED ReMAIHDKB. 



A remnant, that which 
remains. Thus the causes which are de- 
ferred being tried from one term to another, 
or from one sittings to anotlier, are termed 
remanets. 1 Arch. Pract. 375. 



Were three oflB- 
oers, or clerks, of the Exchequer, who were 
formerly callel clerks of the remembrance. 
One was called the king's remembrancer ; 
the second, the lord treasurer's remem- 
brancer ; and the third, the remembrancer 
of the first fruits. The king's remem- 
brancer entered in his office all recog- 
nizances taken before tlie barons for any of 
the king's debts, or for appearances, or for ob- 
serving of orders ; he wrote process against 
the collectors of customs, subsidies, and 
fifteenths for the accounts, &c. The lord 
treasurer's remembrancer made process 
against all sheriffs, cschetitors, receivers, 
and bailiffs, for their account ; also of fieri 
facias and extent for any debts due to the 
king either in the pipe or with the audi- 
tors, &c. The remembrancer of the first 
fruits took all compositions and bonds for 
the first fruits and .tenths, and made pro- 
cess against such as did not pay the Eamo. 
Cowel. 



See title Rachat. 



BEKLSE DS LA DETTE. 

Law is the release of a debt. 



In French 



BEMITTEB (remiUerey to send back). 
In real propcrtv law is a restitution of one 
who has two titles from the latter defective 
title, in respect of which he is in possession, 
to the former complete title whiich he has 
to the lands, but in respect of which he is 
not in possession. It is necessary in order 
to the principle of remitter taking effect, 
that the latter title should have come to 
the party by the act of law ; for if it came 
to him bv his own act, he is taken to have 
waived his former or more ancient title. 
Co. Litt. 3.~)8. 

BEKITTITUB (it is remitted). This 
word is ordinarily used in two senses ; first, 
for an entry or minute which a plaintiff 
sometimes makes expressive of his intention 
to give up or waive the damages which ho 
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"BXIUTSiTUMr—eontinuad. 
hasoriginsillyrlemanded in hia deolaration, 
whence the entry is called a remUUtur 
damna ; scoondiy, to signify the returning 
or sending back by a Conri of Appeal the 
record and prooeedings to the Court whence 
the appeal came. A common instance of 
the firot description of remittitur ia afforded 
in an action of replevin, wherein tlie defen- 
dant, having pleaded and establiflhed an 
avowry, cognizance, or justification, is en- 
titled to damages; but as that action is 
generally brought merely to establish a 
right, the defendant orten excuses or remits 
the payment of those damages to which he 
would be otherwise entitled, and when he 
does so, it is thus recorded in the judg- 
ment : ** And hereupon the said G. D. 
freely here in Court remits to the said A. B. 
his damages aforesaid; therefore let the 
said. A. B. be acquitted thereof." The 
second sort of remittitur is used when, for 
instance, the House of Lords having 
affirmed the judgment on a writ of error 
from the Queen's Bench, returns or remits 
tiie reconl, so that that Court may carry 
its sentence (so confirmed) into execution. 
The form is Uius entered in the judgment : 
** Tliereupon the record aforesaid, and also 
the proceedings aforesaid in the same Court 
of Parliament had in the premises, are re- 
mitted by the same Court of Parliament 
to the Coui-t of our said Lady the Queen, 
before the Queen herself, wheresoever, &c., 
to the end. thnt execution, may be done 
thereupon, &c." Tidd s Forms, 574, 615, 
&c. 

BEKDEB (from the Fr. rendre^ to re- 
turn). To give up, to yield, to surrender. 
Thus, when a defendant who has been 
arrested, and has obtained his liberty by 
procuring bail, yields himself up again 
into cus^y, in order that the bail may be 
discharged from their obligation and lia- 
bility, he is said to render himself in dia- 
charge of his bail. 1 Arch. Praot. 872. 

BXHOUHOINO FKOBATE. Refusing 
to take upon oneself the office of executor 
or executrix. Refusing to take out probate 
under a will wherein one has been ap- 
pointed executor or executrix. 

BEHT Qredditui), Defined to be an 
annual return made by the tenant to the 
landlord, either in labour, money, or pro- 
visionB, in consideration of the lands or 
tenements which such tenant holds of his 
landlord ; from which it follows, that 
though rent must be a profit, yet there is 
no occasion that it should consist of money. 
There are three principal kinds of rents, 
viz., rent-service, rent-charge, and rent- 
seek. Rent-service consisted of fealty and 
a certain rent, and tiiis was the only kind 



of rent originally known to the Common 
Law ; it was called rent-service, because 
it was given as a oompem«tion for the ser- 
vices to which the land was orig^nallj 
liable. When a rent was granted out of 
lands by deed, the grantee had not power 
to distrain for it, because there was no 
fealty annexed to sooh grant. To remedy 
this inconvenience an express power of dis- 
tress was oommonly inserted in the grant. 
Rent-seek, or barren-rent, is nothing more 
than a rent for the recovery of which no 
power of distress is given either by the 
rules of the Common Law or the agree- 
ment of the parties. This third variety of 
rent arises where a landlord grants away 
his rent without at the same time granting 
his reversion to which that rent was inci- 
dent. But by stut. 4 Geo. 2, c. 28, a power 
of distress has been made incident both to 
rents-charge and to rents-seek. There are 
the following other minor varieties of 
rents, viz. : — 

(4.) Quit Rents, see that title; 

(5.) Gbound Rents, see that title ; 

(6.) Fj£E Farm Rents, «ee that title; and 

(7.) Rents of Assize, see that title. 

SEHTAL (said to be corrupted from 
rent-roll). A roll on which the rents of 
a manor, or other estate, ure regii>tored or 
set down, and by which the landlord's 
bailiff collects the same. It contains the 
lands and tenements let to each tenant, 
the names of the tenants, and other parti- 
culars connected therewith. Cunningham. 

BENT-BOLL : See title Rental. 

BSHT8 0¥ AflSIBE {redditus cunsx.) 
The certain and determined rents of the 
freeholders and ancient copyholders of 
manors are called rents of assise, appar- 
ently because tiiey were assised or made 
certain, and so distinguished from reddiitu 
mcbUis, which was a variable or fluctuat- 
ing rent. 8 Cruise, 814. 

BSFABATIOHE FACIENDA. A writ 
which lay in various cases ; as if, for in- 
stance, there were three tenants in common, 
joint tenants, or pro indiviao, of a mill or 
house which had fallen into decay, and one 
of the three was wUling to repair it, and 
the other two not ; in such case the parly 
who was willing to repair it might have 
this writ against the other two. Reg. Grig. 
153; Cowel. 

T^TePT.iKATi-Bft To jjolead a^ixL When, 
after issue has been joined in an action 
and a verdict given thereon, the pleading 
is found (on examination) to have mis- 
carried, and failed to effect its proper 
object, viz., of raising an apt and material 
question between the parties, the Court 
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BBPLXADSB — continued, 

will, ou motion of the unsuooessful party, 
award a repleader, that is, will order the 
parties to plead de novoy for the pur- 
pose of obt lining a better issue. For 
example, if in an action of debt on bond, 
conditioned for the piiyment of £10 10<. at 
a certain day, the defendant pleads the 
payment of £10 according to the form of 
the condition ; and the plaintiff, instead of 
demarring. tenders issue upon such pay- 
ment ; it is plain that whether tliis issue 
be found for the plaintiff or the defendant, 
it will remain equally uncertain whether 
the plaintiff is entitled or not to maintain 
his action ; for in an action for the pennlty 
of a bond, conditioned to pay a certain 
sum the only material ouestion is whether 
the exact sum were paid or not, and repay- 
ment in part is a question quite beside the 
legal merits. The Court will after trial 
^rant such repleader only if that will be 
the means of effecting substantial justice 
between the parties; nor will the Court 
grant it where it can give judgment non 
obstante veredicto on the whole record. If 
a repleader is granted where it should be 
refused, or vice versa, that is ground of 
error. The form of the judgment of re- 
pk>ader is ^'quod partes replacitent." 2 
Arch. Pract. 1553-4. 

SEPLEVIABLE. Cnpable of being re- 
plevied. Property is said to be repleviablo 
or rupleviditble when proceedings in replevin 
may be resorted to for the purpose of trying 
the rigl.t to such property. Thus goods 
taken under a distress are repleviable, 
for the validity of the taking may be 
tried in an action of replevin ; but goods 
delivered to a carrier and unjustly detained 
are not repleviable, for the unjust deten- 
tion of goods delivered on a contract is not 
an injury to which the action of replevin 
applies, but forms the ground of an action 
of detinue or trover. See Galloway v. Bird^ 
4 Bing. 299. 

SEPLeyur (from replegiare, to deliver to 
the owner upon pledges). A personal ac- 
tion adapted to trf the validity of a distress, 
or to recover the possession of goods un- 
lawfully distrained (Com.Dig. ** Replevin"). 
Where goods have been distrained, and the 
tenant thinks the distress unlawful, and 
wishes to contest its validity, the action of 
replevin is the appropriate remedy to resort 
to for the purpose. The mode adopted is 
by tlie aggrieved party making plaint (t.0., 
cumplaint) to the sheriff, and his ^oods are 
thereupon replevied, that is, delivered to 
him upon his giving security to prosecute 
an action against the distrainor for the pur- 
pose of trying the legality of the distress ; 
and if upon such trial the right be deter- 
mined in favour of the latter, then the 



goods are returned. In form it is an action 
ifor damages for the illegal taking and de- 
taining of the goods and chAttels (Com. Dig. 
tit. *• Replevin" ; 2 Arch. Pr. 1081 ; Wood- 
fall's Land, and Ten. lib. 8, c. 6, s. 1. 

BEPLEVY. This word, as used in re- 
ference to the action of replevin, signifies 
to re-deliver goods which nave been dis- 
trained to the original possessor of them, 
on his pledging or giving security to pro- 
secute an action against the distrainor for 
the purpose of trying the legal.ty of the 
distress. It has also been used to signify 
the bailing or liberating a man from prison 
on his finding bail to answer for his forth- 
coming at a future time. 
See title Replevin. 

BSFLICATIOir (repUcatio), A reply 
made by the plaintiff in an action to the 
defendant's plea, or in a suit in Chancery 
to the defendant 8 answer. 

See also titles Anbwbe ; Rebxhteb. 

SSPOBT 0¥ OOMMITTSS. The re- 
port of a pfiurliamentary committee is that 
communication which the chairman make s 
to the House at the close of the investiga- 
tion upon which it has been engaged : and 
it is usually in the form of a series of resolu- 
tions. In the House of Commons he ap- 
pears at the Bar shortly after the Speaker 
has taken the chnir, and on being called 
upon, reads his report, brings it up, and it 
is received by A vote of the House. 

BEF0BT8. The published periodical 
volumes, which contain the various cases 
argued and determined in the several 
Courts of Law and Equity, are so termed. 
Since the year 1866 inclusive, the chief of 
these reports are brought out under the 
superintendence of a council styled the 
Incorporated Council of Law Reporting for 
England and Wales ; formerly the matter 
was left to the enterprise of private pub- 
lishers or of private reporters ; and at one 
time the reports were brought out at the 
cost of the State. 

See title Yeab^Books. 

BSFBESSirTATIOir AlfD BEFBESEIT- 
TATIVE. Representation is the act of 
one person representing or standing in tho 
place of another ; and he who so represents 
or stands in the place of another is termed 
his representative. Thus, an heir is tho 
representative of the ancestor ; and an exe- 
cutor is the representative of the testator ; 
the heir standing in the place of his de- 
ceased ancestor with respect to his realty, 
the executor standing in the place of his 
deceased testator with respect to his per- 
sonalty ; and hence the heir is frequently 
denominated the real representative, and 
the executor the personal representative. 
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S3SFEX8ENTATIOH ABB X1PB£8SH> 

TAirrZ—eonUnued, 

In the law of contracts, a representative 
is an agent ; but the term '* representative" 
is little used for this purpose. 

In Constitutional Law representatives are 
those chosen by the people to represent 
their several interests in Parliament. For 
this u£e of the word, tee title Representa- 
tion IN Parliament. 

BEPBSSZNTATIOir IK FABLIAMEHT. 

The custom of sending repress ntatives to 
Parliament appears to have grown up (it a 
very early period, but the first extant traces 
of it are comparatively recent. Thus, 

(1.) As regards County Bepreeentation — 
The earliest extant trace is in 1214, King 
John having in that year directed the 
sheriiTs to send four discreet knights (qua- 
tuor d/serelot milites) of the county to re- 
present it at the Parliament which was to 
be held at Oxford ; and 

(2.) As re;^ards Borough Representation — 
The enrliest extant trace is in 1265, Simon 
de Montford having in that year issued 
writs to the bheriifs directing them to re- 
turn two citizens or burgesses for every city 
or borough in their shrievalty ; but as 
Montford was assuming an excess of autho- 
rity in istsuing thobc writs, that instance of 
borough represent ation is not considered of 
much value, while on the contrary tlie 
writs issued to the like effect by Erlward I. 
in 121)5 are considered of great value, and 
they afford the liist distinct It gal trace that 
is extant of the summoning of burgesses to 
Parliament. 

It has been suggested, however, that all 
that Edwanl I. did in 1295 was to remodel, 
and for the time being complete, an already 
existing sydtem of borough reprcdentntion ; 
and the cases of the boroughs of 8t. Albiins 
(1315) and of Barnstaple (1315) arc com- 
monly adduced in 8up}x)rt of the earlier 
origin of borough repieseutation. For tho 
borough of St. Albans in its petition to tiio 
Kin^ claimed that to kcnil two burgesses to 
Parliament was its prescriptive right exist- 
ing from im memorial aiitiquily, and the 
borough of Barnstaple in its petition to 
the Eling claimed that to send two burgesses 
to Parliament was its right under a charter 
of King Athelstan. Now, the interval be- 
tween 1295 and l'-{15 being only twenty 
years, and the interval between 1295 and 
1345 being only forty years, it is clear that 
the claims put forwat-d by these two 
boroughs in the manner and to the extent 
that the same wore put forward, would 
have been egregious and self -confuting if 
borough representation had originated in 
1295, or even in 1265. 

But the probability, or rather certainty, 
of an earlier origin of borough representa- 
tion is borne out and corroborated by the 



EEPBESEHTATIOir IIT PAXLIAlEEirr 

— continued. 
causes which led to the deputies from 
boroughs being summoned at all, these 
causes having been the following: 

The boroughs were increasing in we:* 1th 
from the growing p^o^pe^ity of commerce ; 
and the spirit of liberty in England, which 
had always been strong, and which since 
Magna Churta grew stronger btill, prevented 
the King or his Government from laying 
tall iges at his own will and pleasure upon 
the townspeople; and the Crown being in 
constant want of money, it became a con- 
stitutional usage to summon deputies from 
boroughs for the express and single pur- 
pose of g^nting the necessary tallages. 
Bee also titles Constitution; Elec- 
toral Franchise. 

SEPBESENTATIVE FEEB8. The re- 
presentative peers are those, who at tho 
commencement of every new parliament 
are elected to represent Scotland and Ire- 
land in the British Hou^e of Lords ; namely, 
sixteen for the former, and twenty-eight for 
the latter country. At the union of Scot- 
land with England in 1707, and of Ireland 
in 18) 0, the peers of those two countries 
were not admitted en maete to seats in the 
British Parliament, but were allowed to 
elect a certain number of their body to re- 
present them therein ; hence the term " re- 
presentative peers." The Scottish repre- 
sentative peers must have descended from 
ancestors who were peers at the time of the 
union. 

See also title Representation in Par- 
liament. 

BEPRi£V£. The withdrawing, or sus- 
pending, for a time sentence of execution 
against a prisoner. Lee Termee de la 
Ley. 

ESPBI8AL : See title Marque. 

BEPUTED, BEFUTATIOF. The ge- 
neral, vulgar, or public opinion respecting 
anything. Thus, land may be reputed 
part of a manor, though not really so, and 
a certain district may be reputed a parish 
or a manor, or be a parish or a manor in 
reputation, although in reality no paribU 
or manor at all. 

SEFUTED MAKOB : See title Manor. 

BEPUTED OWHEB. He who has the 

general credit or reputation of being tho 
owner or proprietor of goods, is said to 
have the reputed ownership in them, or to 
bo the reputed owner thereof. 

BE(^UE8T, LETTEB8 OF: See title Let- 
I TER8 OF Request. 

BEQTrESTS, OOUBT OF : See titie Gok- 

6CIENCE, Cot RTB OF. 
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BBflCOUB, or SXSCUX (Fr. reeous^ 
reteue). A resistance against lawful au- 
thority. As for instance, the taking back 
by foroe goods which have been taken 
nnder a distress ; or the violently taking 
away a man who is under arrest, and set- 
ting him at liberty, or otherwise procuring 
his escape, are bot^ so denominated ; and 
for which writs of reseous used to lie, and 
now an ordinary prosecution for the rescue 
lies against such offenders, offending par- 
ties, or rescusaarif as they were termed. 
Co. Lit. lib. 2, cap. 12 ; ParreU Naviga^ 
Hon Company v. Slower^ 6 M. & W. 564. 

BESERYATIOF. In conveyancing a 
clause of reservation is a clause whereby 
the grantor or lessor reserves either to 
himself or to the lord of the fee some 
money, chattel, or service not being part of 
the thing granted or demised or an appur- 
tenant thereto. A reservation, strictly so 
called, cannot be made in favour of a 
8tran«):er, although such an attempted re- 
servation might be good as a condition for 
payment of an annunl sum in gross. And 
it follows from the definition, that a man 
cannot grant an estate and reserve part 
thereof, or make a feoffment in fee, and re- 
serve a lease for life ; also, that a man can- 
not reserve rent to his heirs without first 
reserving it to himself. A reservation is 
often confounded with an excepHon^ but the 
true distinction between them is, that in a 
reservation some new hereditament is 
created, and that usufilly of an incorporeal 
kind, whereiis in an exception a slice (so to 
speak) of an alrtady existing hereditament 
is merely withheld, or (as the name de- 
notes), excepted, out of the conveyance. 
See title Exceptiok. 

EE-8ETTLEMXHT : See titles Settle- 
MEirr OF Realty ; and Estate Tail. 

BESIDUABT. The remaining portion 
or residue. Thus residuary estate or pro- 
perty signifies the remaining part of a tes- 
tator's estate and effects after payment of 
debts and legacies, &c., or that portion uf 
Ills estate and effects which has not been 
particularly devised or bequeathed. A re- 
siduary legatee is he to whom a testator 
bequeaths the residue of his estate and 
effects, after the payment of such others as 
ore particularly mentioned in the will. 
Toller, 269. 

See titles Abatement ; Lapse ; Legacy. 

BESIGKATIOH OF UyiK08 : See title 

SlKONY. 

BESPITS, TO. To adjourn, to forbear, 
to furego. &c. Thus to respite nn appeal 
at the sessions appears simply to mean to 
adjourn it to some future period, or to for- 
bear bringing it on at the time it was first 



BE8FITS. TO — coniinued. 
entered for. Respiting of homage is the 
forbearing to enforce the duty of homage 
from a tenant who held his lands in consi- 
deration of doing homage to his lord. 
See also title Bepribve. 

BSBFITE OF HOXAOE. The forbear- 
ing or dispensing with the performance of 
homage by tenants wlio hcla their lands in 
consideration of performing homage to their 
lords. Such a respite was, most frequently, 
granted to those who held by knight ser- 
vice in eapite, who paid into the Exciie- 
quer every fifth term some small sum of 
money to be respited from doing their 
homage. Cowel. 

BSSFONDEAT. or BEBFOKDEAS, OUS- 
TEB. Upon an issue in law arising on 
a dilatorv plea, the form of the judgment 
is that the defendant answer over, which 
is thence called a judgment of respondeat 
ouster. This not being a final judgment, 
the pleading is reaumed, and the action 
proceeds. Steph. PI. 115. 

BE8F0KDEAT 8UFEBI0B (let the supe- 
rior answer). The phrase is thus used in 
an old work, — Pur insufficiency del bayhff 
cCun liberty respowhai dominus liberiatis, 
t.«., for the insufficiency of the bailiff of 
a liberty, let the lord of the liberty answer, 
(4 Inst. 114 : Cowel). The phrase, as used 
at the present day, simply denoted that the 
principul is to answer for the act of his 
agent, special or general, done within iho 
limits of his agency. A landlord also 
answers for, t.a., defends, his tenant. 

BESFONDENT. The party who appeals 
against the judgment of an inferior Court, 
is termed the appellant; a,nd he who con- 
tends against the appeal the rt spondent. 
The word also denotes the persons upon 
whom an ordinary petition in the Court of 
Chancery is served, and who are, as it 
were, defendants thereto. The terms re- 
spondent and co-respondent are used in 
like manner in proceedings in the Divorce 
Court 

BE8F0KDEHTIA. A contract by 
which the master or owner of a ship bor- 
rows money upon the goods and merchan- 
dize in the vessel, which must necessarily 
be sold or exchanged in the course of the 
voyage, and in which ca&e the borrower 
personally is bound to answer the contract, 
and is therefore said to take up money at 
respondentia. The general nature of a 
respondentia bond is this, the borrower 
binds himself in a large penal sum, upon 
condition that the obligation shall be void 
if ho pay the lender tho sum borrowed 
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BE8P0NDENTIA- continued, 
and 80 mach a month from tho date of the 
bond till the ship arrives at a certain port, 
or if tlie ship be lost or captured in the 
ourse of the voyage (2 Park on Insurance, 
G15). But such a contract is now usually 
called a batfomru hond^ although, (as the 
name denotes), the latter phrase was ap- 
propriate only where the vesisel itself, or 
bottom^ was included in the security. 
Maude & P. Metch. Sh. 433; Kay's Law 
of Shipping. 

See titles Bottomry Bond ; Hypothe- 
cation. 

BESTS. The days of grace which, 
according to the custom of ooramerciul 
countries, are allowed for the payment of 
foreign bills and notes. Tho Word is also 
used in reference to account between a 
debtor and a creditor, and in this sense, 
signifies the making a pause in the account 
by striking a balance tlierein (see Butter 
V. Harrison^ Cow p. 56G). The account 
which is taken agninst a mortgagee in pos- 
se^ision is commonly directed to be taken 
with restSj and he is therebv charged with 
interest as from the dates of the respective 
reiits upon the balance of proceeds over 
interest. 

BESULTIirO nBE : See title Use. 

BESUMFTIOH. This word, as used in 
the Stat, of 81 Hen. 6, s. 7, particularly 
signifies the taking again into the king's 
hands such landd or tenedients as before, 
upon some false suggestion or other error, 
he hod delivered to tlie heir, or granted 
by letters patent to any man (Oowel ; Les 
Tennea de la Ley). The policy of the re- 
sumption of royal grants of lands, was much 
agitated after the lievolution in Ui88, owing 
chiefly to the lavish way in which Wil- 
liam III. made such grants to the Duke of 
Portland and others. 

BETAIKEB. Is commonly used to sig- 
nify a notice given to a counsel by an 
attorney on behulf of the plaintiff or de- 
fendiint in an action, in order to secure his 
services as advocate when the cause comes 
on for trial. This notice is invariiibly ac- 
companied with a fee called a retaining 
fee. 

See also titles Attorney ; BARRiffiEB. 

BETOSKO HABEinK). A writ that 
lies for the distrainor of cattle, goods, and 
cliattels, &c, (and who, on replevin brought, 
has proved his distress to be a lawful one), 
against him who was so distrained, to have 
them returned to him according to law, 
together with damages and costs (2 Arch. 
Pract. 1091). If to the retomo hahendo 
tho sheriflf returns that tho goods, &c., are 
eloigned, tho defendant may then sue out a 



BXTOBVO KABBWDO—eontinued. 

writ of capias in utithemamj requiring the 
sheriff to take other goods, &a, of tho 
plaintiff instead of those eloigned ; and Id 
the absence of any such other goods, the 
goods of the pledges may then be taken 
on a set. fa. 2 Arch. Pract. 1096. 

BXTBAXIT (he has ^toittidraum). A 
retraxit is an open and'^ voluntary renun- 
ciation in Gourt of a suit by the plaintiff, 
by which he for ever loses his action. A 
retraxit is very similar to a noUe prosequi^ 
the difference between them being that a 
retraxit is a bar to any future action for 
the same cause, whereas a nolle prosequi is 
nut, unless made after judgment 2 Arch. 
Pract 1515 ; Berber v. Sayer, 2 DowL & L. 
65, n. (6). 

See title Judgment. 

BZTUBK. This is a word which is 
commonly applied to writs and judges' 
summonses, and literally signifies much 
the same as it does in its popular t-ense, 
viz., to return or send back anything. 
Thus, writs are directed to certain persona 
(as to sheriffs, for instance), commanding 
them to perform certain acts, and after a 
certain time to return tlie same into the 
Court again, together with a certificate or 
memorandum certifying or btating what 
they have done in pursuunce of such com- 
mand. This memorandum or certificate is 
written on the back of the writ, and is 
now commonly called tlie return to it; so 
that when a writ is diricted to a fehiriff 
conmianding him to perform certain acts 
(as to arrest a man, or to return an M.P. 
for instance), and the sheriff in due time 
returns the writ, together with such a 
memorandum as above described, indorhed 
thereon, this memorandum is then called 
the sheriffs return; and for a false re- 
turn, he is civilly rcbponsible. Before 
the 2 Will. 4, o. 39, writs for the com- 
mencement of personal actions, viz., writs 
of summons, capias, and detainer, were 
obliged to be returned upon certain fixed 
days in term, which were thence calle«l 
the return days of the term : now, how- 
ever, this is not the case, the return 
day being regulated by the service, or 
execution, of the writ. The meaning of the 
word " returnable," as applied to a judge's 
summons, is nearly the &'ime, signifying 
the time appointed by the judge in the 
summons for hearing the parties on the 
subiect-matter of dispute ; the summons is 
saia to be returnable at such time, because 
the party who takes out such summons 
returns with it ai the time therein ap- 
pointed to the place whence he took it out. 
1 Arch. Pract. 160 ; Smith's Action at Law, 
241. 

BEVE, or OBEEYE (from tho Sax. 
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BBYX, or OBSEYS — oon/tnuMi. 

gerefay a prefect) . The bailiff of a franohiae 
or mAnor ; hence, shire-reve la nsed for a 
aheriif, &o. CoweL 



Snoh land aa having re- 
verted to the kiDg after the death of his 
thane, who had it for life, was not after- 
wards g^nted ont to any other person by 
the king, but remained in charge on the 
account of the reve or bailiff ofHhe manor, 
who it seems usually kept the profit of it 
himself till it was dlaoovered and pn>sented 
to the king. Domesday; Spelman on 
Feuds. 

BEVEHTTB : See title Taxation. 

KJSVEK8AL €fW JUDOXZirT. The 

annulling or making a judgment void on 
account of some error in the same. 

BEVZBfllOF. That which reverts or 
returns to a person. An estate in reversion 
is defined, or rather described, by Lord 
Ooke to be *' the returning of the land to 
the grantor or his heirs after the grant is 
determined." The idea of a reversion is 
founded on the principle that where a per- 
son has not parted with his whole eatate 
or interest in a piece of land, iJl that 
which he has not given away remains in 
him, and the posaession of the land reverts 
or returns to Mm upon the determination of 
the preceding estate. Thus, if a person 
who is seised in fee of lands conveys them 
to A. for life, he still retains the fee simple 
of the lands, because he has not parted 
with it ; but as that fee simple can only 
return or fall into possession upon the 
determination or ending of the preceding 
estate (t'.«., of A.'s estate for life), it is only 
a fee simple estate in reversion. Bo that, 
perhaps, a reversion may be shortly definea 
as *'tne residue of an estate \en in the 
grantor." The interest which a man has 
in lands in reversion is commonly called 
a reversionary interest. 2 Cruise, 895, 896. 



SXVEBSIOirASY I1ITESE8T. The 

right, title, or .interest, whi<^ a person has 
in or to the reversion of lands or other 
propertv. A right to the future enjoy- 
ment of property at present in the posaes- 
sion or occupation of another is also fre- 
quently so called. 

See title Reversion. 

SEYIBSIOFS, SALES OF. These are 
no longer to be set aside on the ground of 
undervalue merely (31 Vict. c. 4); but 
this statute does not affect the jurisdiction 
of Courts of Equity over improper sales by 
unwary young men. Tyler v. Yatee, L. R. 
6 Ch. 665. 

See also title Usubt. 

BEVXBTEB, VOBMZDOH IV : ^ee title 

FOKMEDON. 



To plaoe one in the posses- 
sion of «ny thing of which he has been 
divested, or put out of possession. See 1 
Roper, Husband and Wife, 353. It is op- 
posed to Divest. 

BEVDEW, BILL 07. A bill filed to 
reverse a decree in Chancery, which, after 
it has been duly iiirolled, a pnrty may 
find good grounds for having reversed, 
either from error apparent on the face of 
it, or from new facts discovered sinoe the 
decree was made, or at least since publi- 
cation passed in the cause, and which 
consequently could not be used when the 
decree was made. 2 Dan. Ch. 1422 ; 
Hunter's Suit in Eq. 182. This bill is an 
alternative remedy with an appeal to the 
House of Lords. 

See also title Re-heabino. 

BKYIXW, COlOaSSIOH 07. A com- 
mission sometimes granted in extraordi- 
nary cases to reverse the sentence of the 
Court of Delegates when it was appre- 
hended they had been led into a material 
error. 

BEVDEW, OOUBT 07. A Court estab- 
lished by 1 & 2 WUU 4, c. 56, for the 
adjudicating upon auch matters in bank- 
ruptcy as before were within the jurisdic- 
tion of the Lord CliaiiceUor. It fctrmed a 
constituent and most important part of the 
Court of Chancery, and exercised a general 

C'adiction in bankruptcy, tlie same as 
theretofore been exercised by the 
Lord Chancellor; and all auch matters 
to be heard and determined in the Court 
of Review were to be subject to an nppeal 
to the Lord Chancellor on matters of Law 
and Equity, or on the refusal or admisBion 
of evidence. This Court has long ceased 
to exist, and in lieu of it there is an 
appeal to the Lords Justices in Chancery, 
or (in matters of unusual legal import- 
ance) to t)ie Lord Chancellor and Lords 
Justices together. See Bankruptcy Act, 
1869. 

BEVIEWIHG TAXATION. The re- 
taxing or re-examining an attorney's bill 
of costs by the Master. The Courts some- 
times order the Masters to review their 
taxation, when, on being applied to for 
that purpose, it appears that items havo 
been allowed or disallowed on some erro- 
neous principle, or under some mistaken 
impression. Arch. Pract. 

BjsvivmG. In law signifies much 
the aame as it does in its popular sense, 
viz., renewing, calling to life again, &c. 
Thus, when a certain time (formerly a year 
and a day, but now six years) has elapsed 
after judgment is signed, without execu- 
tion being aucd but upon it, the law pre- 
sumes that the judgment lias been cxc^ 
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SEViVlHG — continued . 
cuted, or that the plaintiff has released 
the execution; and the plaintiff, in order 
to sue out execution, must in that case 
first revive the judgment against the de- 
fendant by a wiit of scire faeicu, or now, 
under the 0. L. P. Act, 1852, s. 129, either 
by suing out a writ of revivor, or (with the 
leave of the Court or a judge), by merely 
entering a suggestion upon the roll to the 
effect that it nmnifestly appears to the 
Court that the party applying for leave is 
entitled to have execution of the judgment 
and to issue execution thereon (2 Arch, 
Prao. 1133). And by a, 13i of the same 
Act, a writ of revivor to revive a judgment 
less than ten years old shall be allowed 
without any rule or order ; if more than 
ten years old, not without a rule of Court 
or a judge's order ; nor if more than fifteen 
years old, witiiout a rule to shew cause. 

SEYIVOB, BILL OF. A bill in Chan- 
cery which is filed for the purpose of 
reviving or calling into operation the pro- 
ceedings in a suit, when, from some cir- 
cumstances (as for instance, the death of 
a plaintiff), the suit hus abated, it is 
not, however, in all cases that the death 
of a party abates the suit; for it is a 
general rule, that wherever the right of 
the party dying survives to his co-plaintiff 
or co-defendant, and the cause is in tlie 
same condition after the party's death 
as it was before, then the suit does not 
abate, and consequently does not require 
to be revived. There are also many pro- 
visions under recent statutes enacting that 
certain events shall not abate the suit, and 
providing for the continuance thereof with- 
out the trouble of resorting to a bill of 
revivor. 

See title Abatement. 

BSVOCAHOV, POWEE OP. The power 
to revoke or call bock bomething granted. 
As if any one makes a c« nveyance of any 
lands, with a clause of revocation, at his 
will and pleasure, of such conveyance; 
here the clause by which such person re- 
serves to himself the power of revoking 
such conveyance is termed a power of re- 
vocation. 4 CJruise, 466. 

BIDEE. A rider, or rider-roll, signifies 
a schedule or small piece of parchment an- 
nexed to some part of a roll or record. It 
is frequently familiariy used for any kind 
of schedule or writing annexed to a docu- 
ment which cannot well be incorporated m 
the body of such document. Thus, in 
i-assing bills through Puriiament, when a 
new clause is added after the bill has 
passed through committee, such now clause 
la termed a rider. 

BIDUIG8. The three great divisions 



BIDIirGS — continued. 
of the county of York are called the 
North, West, and East Ridings. The word 
*' riding ** is said to be a corruption of tri- 
tWng, meaning the third part of a county. 

SIEKS i^'ftTtTtATt (nothiwj in arrear), A 
kind of plea used in an action of debt upon 
arrearages of account, by which the de- 
fendant alleges that there is nothing in 
arrear. Co^el. 

BIEK8 PER DE8CEHT (yujiQiing by de- 
Boent). A plea pleaded by an heir to an 
action brought against him for debt due by 
his ancestor to the plaintiff; signifying that 
he has received nothing from his ancestor, 
and therefore is not liable for his ancestor'a 
debt 

BIGHT (jus). A lawful title or claim 
to anything. 

BIGHT, WBTT OF: See title Wbit op 

BlOUT. 

BIGHT CLOSE, WBTT OF. A writ 
which the king's tenants in ancient demesne 
were entitled to, in order to try the right 
of their property in a peculiar Court of 
their own, called a Court of ancient 
demesna. 

BIGHT TO BEGDT. This is the phrase 
which denotes the right of the one or 
other party to an action or suit to open 
the case. It involves the right to reply ; 
the reply being often most effective, espe- 
cially in trials before a jury, it is sometimes 
a considerable advantage to the party who 
has the right to begin. The general rule 
deciding the matter is the following : — 
Supposing no evidence were adduced on 
either side,4he party against whom the 
verdict would be given has the right to 
begin. This rule, however, does not mean 
that the del'endant (if it should so happen) 
must open the pleadings ; for in every case, 
without one exception, these are opened by 
the plaintiff or his counsel. The rule has 
therefore reference to the evidence merely. 
There are the three following principal 
applications of the rule : — 

(1.) The plaintiff begins, if the onus of 
proving any one of the issues rests on 

him ; 

(2.) The defendant begins, if the onus 
of proving not a single issue rests on the 
plaintiff, out all of them on the defen- 
dant ; and , 

(3.) Where the burden of proving all the 
issues lies on the defendant, and the 
burden of proving the amount of the 
damage only lies on the plaintiff, then 
the plaintiff begins (Carter v. Jones, 6 C. 
& P. (54), although formerly the rule in that 
ciisc was that the defendant should begin. 
Cooper V. Wakley, 3 C. & P. 474. 
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SDTOS, OivinO. A oastom observed 
by aerjeants-at-law on being called to that 
de^nrce or order. These rinjj^ bear the Jn- 
Bcription of some motto selected by the 
Serjeant about to take the new degree. 
Thus wo find it noted in 2 Q. B. Kcp. 
425, that Cresswell Cresswell, of the Inner 
Temple, Kiq., vvas appointed a judge of the 
Common Pleas, in Hilary Term, 5 Vict., 
being first called to the degree of ser- 
jea!it-at-Iaw, when he gave rings with the 
motto ** Leges Juraque.** 

BIOT. If three or more persons as- 
semble together with an intent mutually to 
assist each other against any one who shall 
oppose them in the execution of some 
enterprise of a private nature, with force 
or violence against the peace, or to the 
manifest terror of the people, whether 
the act intended were of itself lawful or 
unlawful, and though they after depart of 
their own accord without doing anything, 
it is an unlawful assembly. If after their 
first meeting they move forward towards 
the execution of their intended purpose, 
whether they actually execute that pur- 
pose or not, this, according to general 
opinion, is a rout. And if they put it into 
execution, then it is a riot. And if any 
person encourages, promotes, or takes part 
in snch riot, wnether by words, signs, or 
gestures, or by wearing the badges or 
ensigns of the rioters, he is considered a 
rioter. 1 Hawk. c. 65, s. 1 : Arch. Grim. 
Law, 841. 

BIYEHS. With reference to navigable 
rivers, tee title Navigation. The law as 
to non-navigable rivers is as follows : — 

(1.) The soil, tuque ad medium JUum 
vise, usually belongs to the adjoining pro- 
prietors on each side of the river, and that 
in proportion to their estates along the 
bans. Bickdt v. MorrUy L. B. 1 H. L., 
So. 47. 

(2.) Accretions from the gradual change 
or deflection of the course of the river be- 
come the property of the adjoining pro- 
prietor (Ford V. hacey, 7 Jur. (N.S.) 684) ; 
similarly accretions by aUuvio. MuseuTnai 
Imam nanli y. Hurgovind Ghoae, 4 Moo. 
Ind. App. 403. 

(8.) The use of the banks id incident to 
the use of the river, and persons having the 
latter right have the former also ; the right 
of fishing in non-navigable rivers belongs 
to the adjoining proprietors, and such right 
is protected by the stat. 30 Vict. c. 18, and 
its violation is made a criminal o£fence by 
Stat. 24 & 25 Vict. c. 96. 

See titles Alluvio ; Fishery. 

SOBBEBT. The felonious and forcible 
taking from the person of another goods or 
money to any value by violence or putting 
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him in fear. 1 Hawk. P. G. 25 : Arch. 
Grim. Law, 412. 

See also title Labobnt. 

BOLL. A schedule or sheet of parch- 
ment on which legal proceedings are 
entered. Thus, the roll of parchment on 
which the issue is entered is termed the 
issue roll. So the rolls of a manor, wherein 
the names, rents, and services of the tenants 
are copied and inrolled, are termed the 
Gourt rolls. There are also various other 
rolls, as those which contain the records of 
the High Gourt of Gliancery, which are 
kept in the Bolls Office of the Ghancerv ; 
those which contain the registers of the 
proceedings of our old Parliaments, and 
which are called rolls of Parliament ; that 
in the Inner and Middle Temple, called 
the calves-head roll, wherein every bencher 
was taxed annually 2«., every barrister 
Is. 6d., and every gentleman under the 
bar Is., to the cook and other officers of the 
house, in consideration of a calves'-head 
dinner provided for them in Easter Term, 
&o. Grig. Jur. 199 ; Gowel. 

BOLLB OOinStT: See title Mastsb op 
THE Bolls. 

BOTAL ABSEHT. The royal assent is 
the last form tlirough which a bill goes 
previously to becoming an Act of Parlia- 
ment; it is, in the words of Lord Hale, 
" the complement and perfection of a 
law." The royal assent is given either by 
the queen in person, or by royal commis- 
sion by the queen herself signed with her 
own hand. It is rarely given in person, 
except at the end of the session, when the 
queen attends to prorogue Parliament 
See title Lb'Boy lb veut. 

BOTAL TI8K. The whale and sturgeon 
are so called ; and these, when either thrown 
ashore or caught near to the shore, belong 
to the Grown. 

BOTAL XDnSB. Those mines which 
are properly royal, and to which the king 
is entitled when found, are only those of 
gold and silver. 

B0TALTIE8. Tlie rights or preroga- 
tives of the king are so called (see title 
Prerogative). The dues of the lessor or 
landlord of mines are also called royalties, 
apparently in analogy to the superiorities 
of the Grown. 

BI7LE. This word is used in various 
senses. In its most common acceptation 
it signifies an order made by the Gourt at 
the instance of one of the parties in a suit, 
usually commanding the opposite party to 
do some act, or to shew cause why some 
act should not bo done. A rule of this 
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BUUS — continued, 
kind is said to be either a rale nisi, t.e., to 
shew cause, or a rule abnolute. A rule 
nisi or to shew cause commands the party 
to shew cause why he should not do the 
act required, or why the object of the rule 
ehould not be enforced. A role absolute 
oommanda the subiect-matter of the rule 
to be forthwith enforced. There are some 
rules which the Courts authorize their 
officers to grant as a matter of course with- 
out formal application being made to them 
in open Court, and these are technically 
termed side-bar rules, because formerly 
they were moved for by the attorneys at 
the side bar in Court; such, for instance, 
was the role to plead, which was an order or 
command of tlie Court requiring a defen- 
dant to plead within a specified number of 
days. Such also were the rules to reply, to 
rejoin, and many others, the granting of 
which depended upon settled rules of prac- 
tice rather than upon the discretion of the 
Courts ; all of which are rendered unneces- 
sary by recent statutory changes. The 
word " role," when used as a verb, seems 
to have two significations: (1) to oom- 
mund or require by a role of Court, as, 
f<»r instance, to role the sheriflf to re- 
turn the writ, to rule the plaintiflf to reply ; 
(2) to settle or decide a point of law 
arising upon a trial at nisi prius, and when 
it is said of a learoed judge presiding at 
such a trial, that he roled so and so, it is 
thereby meant that his lordship hiiddown, 
settled, or decided such and such to be the 
law. The rules for regulating the practice 
of the Courts, and which the judges are 
empowered to frame, and to put in force, 
as occasion may require, are also termed 
Rules of Court. Rules, chiefly of practice 
or of pleading, are also now commonly 
made by the judges for the carrying out 
of the provisions of any Act of Parlia- 
ment involving important changes in the 
law. See Bankroptcy Act, 1869 ; Judica- 
ture Act, 1873. 

BULE OP OOUBT. The roles for regu- 
lating the practice of the different Courts, 
and whic)i the judges are empowered to 
frame, and to put in force as occasion may 
require, are termed Rules of Court. 

BUIE, TO. Is commonly used in two 
senses: (1) for commanding or requiring 
by a role or order of Court, as to rule a 
sheriff to returo a writ, &c. : (2) for lay- 
ing down, or deciding, or settling a point 
of law. See the word used by Lord Den- 
man in Bingham v. SianUy, 2 Q. B. Rep. 

125. 

See also title Rcle. 

BtJLES 07 THX KIHO'8 BBHCE FBI- 
80H. Were certain limits without tho 
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walls, within which all prisoners in cus- 
tody in civil actions were allowed to live, 
upon giving security by bond with two 
sufficient sureties to the marshal not to 
escape, and paying him a certain percent- 
age on the amount of the debts for which 
they were detained. Bagley's Pract. 

BTnmnrG with the LAKB. a cove- 
nant is said to run with the land when 
either the liabUity to perform it, or the 
right to take advantage of it, passes to the 
assignee of that land. Thus, if A. grants 
B. a lease of the land for twenty-one years, 
and the lease, amongst other covenants, 
contains a covenant on the part of A. for 
the quiet enjoyment of the land by B. 
during the term, and also a covenant on 
the part of B. to cultivate the land demised 
in a particular manner, and B. afterwards 
assigns the land to C. for the residue of 
the term, in this case the liability to per- 
form the covenant made by B. and the 
right to take advantage of the covenant 
made by A. would devolve upon C. as as- 
signee of the land to which tne covenants 
related, and in so doing they would be 
said to run with the land. Noke v. Awder, 
Cro. Eliz. 436 ; Coc^son v. Cock, Cro. Jac. 
125. See also notes to Spenc&re Caee^ 1 
Sm. L. C. 45. 

See title Covenant. 

BXrHHIBG WITH THE BEYEBSIOV. 

A covenant is said to run with the rever- 
sion when either the liability to perform 
or the right to take advantage of it passes 
to the assignee of that reversion. Thus, 
if A grants a leaae of land to B. for 
twenty-one years, and the lease, among 
other covenants, contains a covenant on 
the part of A. for the quiet enjoyment of 
the land by B. during the term, and also a 
covenant on the part of B. to cultivate the 
land demised in a particular manner, and 
A. afterwards assigns the reversion in the 
land to C., in this case the liability to 
perform the covenant made by A., and tho 
right to take advantage of the covenant 
made by B., would devolve upon C. as as- 
signee of the reversion in the land to 
which the covenants related; and in so 
doing they would be said to ran with tho 
reversion. See Noke v. Awder, Cro. Elia. 
436 : Cam^bdL v. Lome, 3 B. & A. 392 ; 
Middl&nuyre v. GoodoR, Cro. Car. 503; 
Cockeon v. Cock, Cro. Jaa 125 ; and notes 
to ^penoer'i Case, 1 Sm. L. C. 45. 
And see title Covsnakt. 

BUBAL BEAK : See title Dean. 

BUBAL BEAHEBY. The circuit or 
jurisdiction of a rural deaa is so called. 
See title Dean. 
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BACSILra. A desecration of a»y 
thing that is holy. The alienation of 
lands which were glren to religious pur- 
poses to laymen, or to profane and com- 
mon purposes, was also termed sacrilege. 
CoweL 

BATS CONDUCT. A guarantee or se- 
curity granted by the king under the great 
seal to a stranger for his safe coming into 
and passing out of the kingdom. Cowel. 

8A1E-0UAS]>. A security given by 
the king to a stranger who fears tlie vio- 
lence of some of his subjects, for seeking 
his right by course of Law. Beg. Orig. 26 ; 
Cowel. 

SALE. The transferring of property 
from one man to another in consideration 
of some price or recompense in value, i,e., 
for valuable consideration. 

The contract of sale in English Law is a 
real contract, or in the nature of a real 
contract, some tender or transfer being re- 
quired by the Common Law to make the 
sale complete ; in Roman Law, on the other 
hand, the contract of sale is a eomeruucU 
contract, being complete as soon as tiie 
price is agreed on. The two systems of law 
agree in this, that so soon as the sale of a 
specific article or ascertained bulk is com- 
plete, all risk attaching to it forthwith 
rests upon the purchasers, the Roman Law 
expressing this rule in the maxim *' Peri- 
cnlum rei venditm gtatim ad emptorem 
pertinet'* and the English law in the 
maxim " Be9 peril domino ;" and that in 
the case of a non-specific article or unas- 
certained bulk, the risk does not so re^^t, 
until the article or bulk becomes specific 
or is ascertained. But there is this verv 
striking di£ferenoe between the English 
and the Roman Law in the contract of sale, 
namely, that in English law the pbopsrtt 
in a specific article (or in a non-specific 
article or unascertained bulk so soon as 
the same becomes specific or ascertained) 
passes to and vests in the purchaser even 
before delivery, the vendor retaining only 
a lien on it wiiile in his possession for the 
price ; whereas, in Roman Law such pro- 
perty does not pass into the purchaser 
until after payment of the price and also 
delivery of the article. See, generally, 
Benjamin on Sales ; and Just Inst. ii. 1. 41, 
and iii. 23 (24), pref. 

SALB, BILL OJ : See title Bill of Sale. 

SALSOKAPPBOyAL. This phrase and 
the corresponding phrases " sale on trial *' 
and ** sale or return," is a sale dependent 
upon a condition precedent, viz., tne con- 
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dition of the purchaser being satisfied with 
or approving the goods. The approval 
may be implied from keeping the goods 
beyond a reasonable time. Benjamiu, 483. 

SALB WITH' ALL FATTLTS. In this 
case, unless the seller fraudulently and 
inconsistently represents the article sold to 
be faultless, or contrives to conceal any 
fault from the purchaser, the latter must 
take the article for better or worse. BagU- 
hoie V. TFal^s, 3 Camp. 154. 

0ALIQI7B LAW. An ancient law made 
by Pharamopd, King of the Franks, by 
which males only were capable of inherit- 
ing. Cowel. 

SALYAGB. Is the compensation allowed 
to persons by whose assistance a ship or 
boat, or the careo of a ship, or the lives of 
the pereons belonging to her, are saved 
from danger or lodS in cases of shipwreck, 
derelict, capture, and the like. And a 
salvor is he who renders such as^tanco. 
The chief statutory provisions at present 
in force with reference to wreck and sal- 
vage are contained in Part viii. of the stat. 
17 & 18 Vict. c. 104 (Merchant Shipping 
Act, 1854). 

The services entitling to salvage must 
be such as demanded skill, enterprise, and 
risk on the part of the salvors ; for mere 
ordinary services, as towage, no salvage is 
claimable (The Pnncess Alice, 3 W. Rob. 
138). Moreover, these services must have 
been attended with success {The Edtoard 
Hawkins^ 31 L. J. (Adm.) 46) ; for salvage, 
it is said, is a reward for services actually 
conferred, not for services attempted to be 
conferred (The Chetah, 5 Moo. P. 0. C. 
(N.8.) 621). There may be a valid agree- 
ment regarding salvage between the mas- 
ter of a vessel and the salvors, and such 
agreement will be binding on the owner of 
the siiip (The Firefly, Sw. 240), unless 
proved to be diiihonest and exorbitant, or 
to have been obtained by compulsion or 
fraud. The Helen and George, Sw. 368. 

The right to salvage may be forfeited 
either totilly or partially by misconduct on 
the part of the salvors, but the evidence 
of misconduct must be conclusive (The 
Charles Adolphe, Sw. 153). A towing 
ship, if it render salvage services, will bo 
entitled to salvage reward like any other 
ship (The Retriever v. The Queen, Yl L. T. 
(^.S.) 329). Similarly, one of the vessels 
which have been in collision may, if the 
innocent party, be entitled to salvage for 
services rendered to the other party, and 
that notwithstanding^ 25 & 26 Vict. c. 63, 
s. 33 ; but not so, if botli ships were equally 
in fault (Cargo ex Capelia, L. R. 1 A. & E. 
356). 
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The following persons may beoome en- 
titled to salvage; (1.) Officers and crews 
of Her Majesty's ships: (2.) Pilots, but 
not for mere pilotage services ; (3.) Seamen 
of the abandoned wreck ; (4.) Ship agents ; 
(5.) Ship-owners ; (6.) Masters of vessels ; 
(7.) Beaclimen, guardsmen, and others; 
but not poMengera on board the wreck. 

With reference to tlie amount of salvage, 
the Court of Admiralty never allows more 
than a moiety for salvage, however meri- 
torious the salvage services may have 
been {The Incaj Sw. 370) ; the value is to 
be calculated at the place where the ser- 
vices terminate; also, pro rata iUnerU 
per<icti^ and the other equities of the case 
(T^e^orma, Lush. 124). Ship and cargo 
must each pay its own share of salvage 
(The PyrennSe, B. & L. 189); and as be- 
tween different salvors, the Court is able, 
under the Merchant Shipping Act, 1854, 
s. 498, to decree an equitable apportion- 
ment. The Enchantress, Lush. 93. And 
see generally Kay on Shipping. 

SAHCTtTABT. A consecrated place 
which had certain privileges annexed to 
it, and to which offenders were accustomed 
to resort in order to evade the severity of 
the Ihw. Staunf. PI. Cor. lib. 2, c. 38. 
See title Abjuration. 

BABE MXXOBT. Sound mind, memory, 
and understanding. This is one uf the 
essential elements in the capacity of con- 
tracting ; and the absence of it in lunatics 
and idiots, and its immaturity in infants, 
is the cause of their respective incapacities 
or partial incapacities to bind themselves. 
The like circumstance is their ground of 
exemption in cases of crime. 

8ATISFACnOF. The satisfying a party 
by paying what is due to him, or what is 
awarded to him by judgment of fhe Court 
or otherwise. Thus a judgment is satisfied 
by payment of the amount due to the party 
who has recovered such judgment, or by 
the party's levying the amount or other- 
wise, llie entry of satisfaction on the roll 
is a memorandum which is entered on the 
judgment roll, by which the party who has 
recovered the judgment acknowledges that 
he has been satined by his opponent by 
payment of the damages, costs and charges, 
&c„ and therefore that he may be acquitted 
thereof. A satisfaction piece is a memo- 
randum written on a piece of parchment, 
stating that satisfaction is acknowledged 
between the plaintiff and the defendant. 
This memorandum or satisfaction piece, as 
it is called, is tcdcen to one of the masters 
of the Court, and from it he enters the satis- 
faction on the roll before mentioned. 1 
Arch. Pract. 722. 



BATISFACnOV IV SQUITT. Is a doc- 
trine somewhat analoj^ious to Performance 
in Equity (see that title), but differs from 
it in this respect, that satisfaotion is always 
something given either in whole or in pairt 
as a substitute and equivalent for some- 
thing else, and not (as in Perfurmanoe) 
soraetliing that may be construed as the 
identical thing covenanted to be done. 
The subject of satisfaction divides itself 
into four, or rather three branches, viz. : — 

( 1 .) The satisfaction of debts by legacies ; 

(2.) The satisfaction of legacies by le- 
gacies; and 

(3.) The satisfaction of legacies by por- 
tions, and of portions by legacies. 

(1.) Debts by Legacies. — The general 
rule in this case is, that a legacy equal to 
or greater than the debt is a satisfaction ; 
but that a legacy less than the debt is not 
even a satisfaction of it pro tanto ; and in 
determining what is Ism, that may be either 
in amount, or in time of payment, or in 
certainty of payment. And as the leaning 
of the Court in this case is against satisfac- 
tion, very slight circumstances are allowed 
to rebut the doctrine of satisfaction, so that 
the creditor will take cumulatively both 
his debt and the legacy. 

(2.) Legacies by Legacies. — ^The general 
rule in this case is, that if the two legacies 
are : (a.) In the same instrument, when if 
different in amount, the legatee takes both, 
but if equal in amount, one only ; and if 
the two legacies are, (&.) In different in- 
struments, then whether they are different 
or equal in amount, the legatee takes both ; 
with one exception, viz., that where the 
legacies are equal in amount, and the same 
motive is assigned in each case for giving 
the legacy, then the legatee will take one 
only. 

(3.) Legacies by Portions, and Portions 
by Legacies. — The general rule in this 
case is, that the legatee or portionist shall 
take one only, and not both ; nor does it 
matter since Pym v. Lockyer (5 My. & Or. 
29) whether the will or the settlement 
comes first, excepting to this extent, that 
what is due under the settlement is in the 
nature of a debt, and recoverable accord- 
ingly, while what is due under the will (so 
fur as it is in excess of that due under the 
settlement) is a voluntary bounty only; 
liable to fail or abate accordingly. There 
is one curious anomaly connected with 
satisfaction in this case, viz., that as the 
word ^' portion " is applicable to children 
only, and a bastard is not a child, therefore 
the babtard takes both the gift under the 
settlement and that under we will, and is 
therefore better off than either a child or 
one in whom the settlor-testator has put 
himself in loco parentis, JS» parte Pye. 18 
Ves. 140. X— If' 
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SATEVe THX STATUn OF LDEITA- 
Hon. Preventing the operation of the 
statute. A creditor is said to save the 
Statute of Limitations when he saves or 
preserres his debt from being bcurred by 
the operation of the statute. Thus, in the 
case of a simple contract debt, if a creditor 
commence an action for its recovery within 
six years from the time when tiie cause of 
action accrued, he will be in time to save 
the statute. 

See title Limitations* Statttk of. 

8AVIN08 BAHX. All the Acts re- 
lating to these institutions were repealed 
by the stat 9 Geo. 4. c. 92, and that Act 
has been in its turn repealed by the btat. 
26 & 27 Vict. 0. 87. which, together with 
the Stat. 16 & 17 Vict. c. 45, and (as to 
Post Office Savings Banks) 24 Vict c. 14. 
now expreeses the law upon the subject. 
A savings bank is not necessarily a banking 
company within the meaning of the Joint 
Stock Companies Acts ; nor can a depositor 
maintain an action against the trustees of 
the society, but the question must be 
settled between them by arbitration ; and 
in case of embezzlement, the remedy is by 
mandamus to oompel the trustees and 
managers to appoint an arbitrator. Bex v. 
MildenhaU Savings BarUc, 6 A. & £. 952. 

SCAHBAL. The words " scandal " and 
" impertinence" are thus used with reference 
to pleadings in Equity. Scandal is defined 
to be anything alleged in a bill, answer, or 
other pleading, in such language as is un- 
becoming the Court to hear, or as is contrarv 
to good manners; or anything set forth 
which charges some person with a crime 
not necessary to be shewn in the cause. 
Impertinence is defined to be the encum- 
bering the records of the Courts with long 
i-ecitals, or with long digressions of matters 
of fact, which are alt(^ether unnecessary 
and totally immaterial to the point in ques- 
tion. Exceptions might formerly have oeen 
taken to pleadings for scandal and imperti- 
nence ; and such exceptions may still be 
taken for scandal, but since the Jurisdiction 
Act, 1852 (15 & 16 Vict. o. 86) s. 17, the 
practice of excepting for impertinence was 
abolished, and the only check upon im- 
pertinent pleadings is now visiting them 
with costs. And now under the Judicature 
Act, 1873, all exceptions are abolished, but 
the faulty pleading may be objected to by 
motion in a summary mauner. 

flCAHBALITlC KAOKATUK. Scandal, 
or spreading false reports against peers 
and certain other great officers of the realm 
is so called, and is subjected to peculiar 
punishment by divers ancient statutes. 
Cowel. 



I flCHXDUIE. A piece of paper or parch- 
ment containing a list or inventory of 
things, usually annexed to deeds and to 
Acts of Parliament. 

8CH00L8. The schools in England are 
chiefly of three kinds, viz.: (1.) Gram- 
mar Schools; (2.) Proprietary Schools; 
(3.) Elementary Schools. The first and 
third varieties are regulated by statutes, 
the Qrammar School Acts beginning with 
3 & 4 Vict. c. 77, and ending with 32 & 33 
Vict, c 56 : and the Elementary Schools 
Acta being 33 & 34 Vict, a 75 (Elementary 
Education Act, 1870), and some Amend- 
ment Acts; the second variety of schools 
are under the control of the Common Law. 
And with reference to those Grammar 
Schools, such as Eton, Rugby, &c., which 
have acquired the name of Public Schools, 
two Acts have been recently passed for 
their government, viz., 31 & 32 Vict c. 118 
(Public Schools Act, 1868), and 35 & 36 
Vict. c. 54 (Public Schools Act, 1872). See 
Hayman v. Rugby Softool {Governors), L. B. 
18 Eq. 28. 

8GIZHTEB. A term used in pleading 
to signifv that part of the declaration 
which alleges the defendant's previous 
knowledge of the cause which led to 
the injury complained of; or rather, his 
previous knowledge of a state of things 
which it was his duty to guard against, 
and his omission to do which has led to the 
injury complained of. Thus, in an action 
upon the case for keeping dogs that chased 
and killed the plaintiff's cattle, that part 
of the declaration which, after stating that 
the ** defendant wrongfully kept dogs," 
adds, '* knowing them to be accustomed to 
chase and kill cattle," is termed the scienter. 
The following passage from the judgment 
of EUenborough, C. J., in Jachson v. Pesked 
(1 M. & S. 238), furnishes an apt illustra- 
tion of the use of the word : ** In an action 
for keeping a mischievous bull there was 
no scienter in the declaration ; and after a 
verdict for the plaintiff, the judgment was 
arrested on that account; and the Court 
said, * they could not intend it was proved 
at the trial ; for the plaintiff need not 
prove more than is in his declaration ;* and 
yet every lawyer is aware that a knowledge 
of the mischievous nature of the animal 
is of the essence of such an action, and 
would therefore never suffer a jury, if he 
could control them, to find for the plaintiff 
in such a case, unless such a knowledge 
in the defendant were proved." See Steph. 
PI. 178, 4th edit. ; 1 Chit. PI. tit. ''Scienter''; 
1 M. & S. 238. 

SCILICET {to wit, that is to say). A word 
frequently u^ed in pleadingd to point out 
or particularize that which has been pre- 

Y 
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yiooBly stated in ^enerdl tenna only. For 
more particnlar information with regard 
to this word, see title Videliobt. 

SOIBE FACIAS {UicU you make htwwn). 
A 9cire /aeia$ is a Judicial writ founded 
upon some matter of record, and requiring 
the person against whom it is brought to 
shew cause why the party bringing it 
should not have the advantage of such 
record, or (as in the case of a scire facias to 
repeal letters patent) why the reoorii should 
not be annulled and vacated. It is, how- 
ever, considered in law as an action ; and 
ill the nature of a new original. It is used 
for a variety of purposes, but perhaps one 
of the most common uses to which it was 
applied was to revive a judgment after it 
had become extinct. For all writs of 
execution must formerly have been sued 
out within a year and a day after the judg- 
ment was entered, otherwise the Court 
oondaded primA facie that the judgment 
was satisfied and extinct, as it is now 
presumed to be after six years and non- 
execution; yet, however, it would grant 
this writ of scire facias^ which stated the 
judgment recovered by the plaintiff, and 
that execution still remained to be had, 
and commanded the sheriff to make known 
to the defendant that he should be in Court 
on the return day, in order to shew why 
the plaintiff ought not to have execution 
against him (2 Arch. Pract 1122). The 
writ of scire facias does not, apparently, 
now lie for the purpose of reviving a judg- 
ment, at least m the usual cases, a writ of 
revivor or a suggestion on the roll being 
substitated for it by the C. L. P. Act, 1852, 
B. 129 ; however, the writ still lies in the 
cases referred to in s. 132 of Uiat Act, and 
also on a judgment against an executor of 
aeseis qwjmdo acctderint, and in some other 
peculiar cases. 8m. Act. at Law, 292. 

BtnSE nm. when to a writ of exe- 
cution issued asainst an executor or an 
administrator, Uie sheriff returns wiUa 
bona, the plaintiff, if he can prove a devas- 
tavit, may sue out a sdre fieri inquiry, 
which is a writ directed to the sheriff, 
commanding him that in case there shall 
be no goods of the testator remaining in 
the hands of the executor, he shall sum- 
mon a jury to inquire whether the de- 
fendant has wasted the goods of the 
testator, and if a devastavit be found, that 
he shall warn the defendant that he be in 
Court upon a day mentioned, to shew cause 
why the plaintiff should not have a fieri 
fticias de bonis propriis against him. 2 
Arch. Praot. 1233. 

SCOT AHB LOT: See tiUe Lor akd 
Scot. 



SOBIVZVER. An agent to whom pro- 
perty was intrusted for the purpose of 
lending it out to others at an interest pay- 
able to his principal, and for a commissiun 
or bonus for himself, wherebv he sought to 
gain his livelihood. In order to miake a 
man a money scrivener, he must carry on 
the business of being entrusted with other 
people's moneys to lay out for them as 
occasion offers. See Arch. Bank. 36; 
Adams v. McUkin, 8 Cramp. 534, per Gibba. 
C.J, ; Scott and Another v. MetviUe and 
Others, 3 Scott's N. B. 346 ; 9 Dow, 882. 

SCUTAOS (soutagium): See title Escuaob. 

SCUTAOIO EABXHBO. A writ that 
lay for the king or other lord against his 
tenant, who held by knight-service, to 
compel him to serve in the wars, or to find 
a substitute, or to pay scutage. F. N. B. 
83; Cowel. 

8EA-8E0BB. This appears in con- 
templation of law to belong in property to 
the sovereign as a jus privatum, subject to 
the jus pMieum, or public right of the 
sovereign and people together, to pass and 
re-pass over it, which latter right is in the 
nature of an easement {AtL'Gen. v. Bur- 
ridgcy 10 Price, 350). The king may grant 
his private right to a corporation, being 
caput portus, but not so as to prejudice 
the public right. AtL-Gen, v. Patmeter^ 
10 Price, 378. 

In the absence of all other evidence the 
extent of the Crown's right to the sea-shore 
landwards is the line of the medium high 
title between the springs and the neaps 
(Att-Gen. v. Chambers, 4 De G. M. A: 6. 
206) ; and the bc-d of all navigable rivers 
where the tide flows and re-flows, and of 
all estuaries or arms of the sea, is vested in 
the Crown, but subject to tlio right of 
navigation which belongs by law to the 
subjects of the realm, and of which the 
right to anchor forms a part; and every 
grant tliereof made by the Crown is subject 
to such public right of navigation {Gann 
V. Free Fishers of Whitstable, 11 H. L. 
C. 192), and for which, therefore, the 
grantee cannot (in the general case) charge 
anchorage dues. As evidence of such a 
grant of the sea-shore to tlie lend of the 
manor, the exclusive taking of sand, stones* 
and sea-weed may be called in aid, in the 
absence of documentary evidence of the 
grant Calmady v. Bowe, 6 C. B. 861. 

If the sea, by gradual and imperceptible 
progress, encroaches upon the land of a 
subject, the land thereby covered witjii 
water accrues to tlie Crown (In re HuU <fr 
SeWy liaUwav, 5 M. & W. 327) ; and in the 
case of a like retirement of the sea, the 
land accrues to the adjoining owner. Att." 
Gen. V. Chambers, 4 De G. & J. 55. 
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SIOOIDAXT. An oflSoer of the C!oQrt 
of Kinr's Bench and Common Pleas; ao 
called beoauae he was second, or next to 
the chief o£Qcer. The secondaries of these 
Conrts weie abolished by 7 Will. 4 k 
1 Vict. 0. SO (1 Aich. Prao. 11). Bat at 
the present day there is a law officer in 
the Oity of London who bears the name of 
Secondary. 

flSOOHSAXT OOVTBTAVGXB. Con- 
veyances are sometimes divided into 
primary or original conveyances, and se- 
condary or derivativa The first, as their 
title imports, are snch as do not depend 
npon any previous conveyance, but are 
independent and original ; tbe second are 
snch as pre-suppose some other conveyance 
precedent, and only serve to enlarge, con- 
firm, alter, restrain, restore, or transfer the 
interest granted by such original convey- 
ance ; thus an assignment of a lease may oe 
considered a secondary conveyance with 
respect to the lease itself. 

See also title Contsyaxcxs. 

SBOOHS DSUYXRAVOS, WXIT OF. 

A writ which lies for a plaintiff after he 
has been non-suited in an action ot replevin^ 
in pursuance of which the sheriff must 
again deliver to the plaintiff the goods that 
were distrained, on his giving security, as 
he did in the first instance, to re-deuver 
them, if the distress prove a justifiable 
one. 2 Axoh. Pract 1087, 1094. 

8EQBET COMJUTTJEK. A secret com- 
mittee of the House of Commons is a 
committee specially appointed to investi- 
gate a certain matter, and to which secrecy 
beine deemed necessary in furtherance of 
its objects, its proceedings are conducted 
with closed doors, to the exclusion of all 
persons not members of such committee. 
All other conmiitteee are open to members 
of the House, although they may not be 
serving upon them. 

iBOTA, or SUIT. By these words were 
anciently understood the witnesses or fol- 
lowers of the nlaintiff. 

See also following titles. 

8E0TA AB OnXIAX. A vmt that lay 
against him who refused to perform his 
suit, either to the County Court or Court 
Baron. CoweL 

SXCli AB MO LMBUUM . WBIT Bl. 

A writ which lay for the owner of a mill 
against the inhabitants of the place where 
such mill is situated, for not doing suit to 
the plaintiff's mill : that is, for not having 
their com ground at it. 

SECTA XXeAUS. A suit so called by 
which all persons were bound twice in a 
year to attend in the sheriff's toum, in order 
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that they might be informed in things 
relating to the public peace. It was so 
oaUed oeoause the shernTs toum was the 
king's leet, and it was held in order that 
the people might be bound by oath to bear 
true allegiance to the king. Cowel. 

BECUBITT FOX OOSIB. When the 
plaintiff in a suit resides out of the juris- 
diction of the Court in which his suit is 
pending, or lives abroad, and the defendant 
IS apprehensive that the plaintiff, in the 
event of being defeated, will evade pay- 
ment of the costs or expanses of the suit, 
it Ib usual for him to apply to the Court to 
compel the plaintiff's attorney to give 
security for such payment, and which the 
Court usually orders to be done, on its 
appearing that there are good grounds for 
the application. The security id commonly 
effected by the plaintiff and two sureties 
entering into a oond to a sufficient amount 
to cover the supposed costs of the suit 
(2 Arch. Pract. 1414). The mere poverty 
of a plaintiff is, however, no ground for 
requiring him to give security for costs, 
unless to a limited extent in some pro- 
ceedings in tort proper for the County 
Court, but which the plaintiff chooses to 
institute in a superior Court (see County 
Courts Act, 1867, 80 & 81 Vict c. 142, s. 10). 
An appellant must invariably give security 
for costs, but commonly he makes a deposit 
of money in lieu thereof. 

8ECT7BITT FOB 600B BEEAYIOUB, 

4e. : See title Abticlxs or thb Peaos. 

8BGU8 (Lat., oQierwiee^ n&t so, the eon- 
irary) : Bee the word used in 1 Man. & 
Gr. 208, n. 

SB BBFBHBBHBO (tn defending him- 
self), A plea pleaded by him who is 
charged with the death of another, to the 
effect that be was obliged to do what he 
did in his own defence, otherwise his life 
would have been in danger. Staunf. PI. 
Cor. Lib. 1 c. 7. 

See titles Homicide and Son Assault 
Deioesnx. 

8BBircn0B is a tort committed against 
a parent or master by having sexual inter- 
course, through persuasion, with ^his 
daughter or female servant. The founda- 
tion of the action is loss of services ; and a 
Earent can only maintain the action if 
is daughter was in his service at the time. 
But the slightest degree of service will 
suffice; and the jury will give damages 
not at all in proportion to the value of the 
services^ but in proportion to the meanness 
of the conduct of the seducer, — this excess 
of damages being awarded as a tolatium to 
the feelings of the injured parent, and 
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8SDirCTI0V — continued, 
with which (although it is contrary to the 
principles of our law) the judge rarely 
chooBC'B to interfere. When a master sues 
for tlie seduction of his serrant, he must 
prove a subsisting contract of serrice valid 
iu law at the time of the seduction. Brace- 
girdU y. Ueald, 1 B. & Aid. 722. 

8XIOHI0X (Arom the Fr. aetgnewr, lord), 
in its general signification means lord, 
but in law it is particularly applied to the 
lord of a fee or of a manor ; and the fee, 
doniiuions, or manor of a setontbr, is thence 
termed a aeigniaryy t.e., a lorctsliip. He who 
is a lord, but of no manor, and therefore 
unable to keep a Court, is termed a seignior 
in gross. Kitchin, 206 ; Cowel. 

BEIOHIO11A0E. A privilege or pre- 
rogative of the king, by which ho claims 
an allowance in respect of gold and silver 
brought in the mass to be exchanged for 
coin. Cowel. 

BEJSED DT DEXEBNE AS OF FEE. Is 

the strict technical expression used to 
describe the owQership in *'an estate in 
fee simple in possession in a corporeal 
hereditament." The word '* seised" is 
used to express tlie *^ seisin" or owner's 
possession of a freehold property; the 
phrase " in demesne " or ** in his demesne " 
{in dominico suo), signifies that he is seised 
as owner of the land itself, and not merely 
of tlie seigniory or services; and the con- 
cluding words "as of fee" import that he 
is seised of an estate of inheritance in fee 
simple. Where the subject is incorporeal, 
or tne estate expectant on a precedent free- 
hold, the words ^'m his demesne" are 
omitted. Co. Litt. 17 a. ; Fleta, 1. 5, o. 5, 
8. 18 : Bract. 1. 4, tr. 5, o. 2, s. 2. 

BEI8IK (setMfia). Possession of a free- 
hold estate. Upon the introduction of the 
Feudal Law into England the word *' seisin" 
was applied only to the possession of an 
estate of freehold, in contradistinction to 
that precarious kind of possession by 
which tenants in yillenagB held their 
lands, which was considered to be the pos- 
session of those in whom the freehold con- 
tinued. The word still retains its original 
signification, being applied exdusiyely 
to the possession of land of a freehold 
tenure, it being inaccurate to use the word 
as expressive of the possession of lease- 
holds or terms of years, or eyen of copy- 
holds. To seise siniifies to teke possession 
of lands of a freehold tenure by the cere- 
mony of livery of seisin, or delivery of pos- 
session ; to be seised to be in possession of 
such If nd ; and the possession of the land 
itself, which has been acquired by the 
oeremcny of livery of seisin, is thence de- 
nominskted " seisin** or *• seizin." The follow- 
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ing passage from Cruise's Dig. tit. 8, c 1, 
s. 10, afibrds a good illustration of the 
word : •* A tenant for years is not said to 
be seised of the lands, the possession not 
being giyen to him by the ceremony of 
livery of seisin ; nor does the mere delivery 
of a lease for years yest any estate in the 
lessee, but only gives him a right of entiy 
on the land ; when be has actually entered, 
the estate becomes actually vest<'d in him, 
and he is then possessed, not properly of 
the land, but of the term fur years, the 
seisin of the freehold still remaining in the 
lessor." It may be observed, however, 
that the word ** seise " is sometimes used 
in reference to the possession of goods. 
Thus, in Taylor y. Fisker (Cro. Eliz. 245, 
246), the following passage occurs : " Tres- 
pass for breaking nis house and taking 
away a corslet and a pike of the plaintitTs. 
The defendant phaded that long time 
before the supposed trespass, J. Bamfield 
was seised of the said corslet and pike, as 
of his own goods, &c.'* See Watk. Introd. 
Conv. by Morley ; Cooto & Coy. 7th edit ; 
pp. 32, 33; 1 Cru. Dig. tit. 8, c. 1, s. 10; 
2 C. M. & R. 41, n. (a.); 3 Camp. 116, 
•per Lord Ellenborough, C.J. ; Cro. Eliss. 
245. 

BX1Z150 OF EEBIOTS. The seizing of 
heriote, when due on the death of a tenant, 
is a species of self-remedy, resembling that 
of teking cattle or goods in distress ; ex- 
cepting that a distress is merely taken as 
a pledge for other property, whereas a 
heriot is or becomes the actual property of 
him who so seizes it. 
See title Hebiot. 

SELECT COKKITTEE : Bee title Com- 
HiTTEE, Select. 

8ELF-DEFEKCE: See title Se Dbfen- 

DENDO. 

8EMBLE. It would soejn ; it would ap- 
pear, &c., e.g,, *^ In assumpsit on a proviso 
to manage a farm in a good husbandlike 
manner, and according to the custom of 
the country; semble, that it is sufficient 
to assign a breach in the words of the 
promise." 1 C. & M. 89. 

8SPAEATE DEMISE DT EJECTMEHT. 

A demise in a declaration in ejectment 
used to be termed a separate demise when 
made by the lessor separately or indivi- 
dually, as distinguished from a dentiso 
made jointly by two or more persons, which 
was termed a joint demise. Ko such de- 
mise, either separate or joint, is now neces- 
sary in this action. 

See title Ejectbient. 

8EPABATE ESTATE. Property which 



A NEW LAW DICTIONABY. 



325 



8SPASATX XErrATX--0tmltniM2. 

a married woman, under certain circum- 
■tanoea, is entitled to retain for her sepa- 
rate and independent use. By the custom 
of London a married woman may acquire 
a separate estate by carrying on trade 
on her own separate account. The right 
of the wife to the enjoyment of property 
separately from her husband is usually 
secured by trustees being appointed on her 
behalf, to whom the property is conveved 
in trust for her sole and separate use ; but 
although no trustees be appointed for the 
wife, under a limitation to her separate 
use, Equity would convert her husband 
into a trustee for her, and she would still 
be entitled to the enjoyment of the separate 
estate. And under the stat. 21 & 22 Vict, 
c 85, a woman judicially separated from 
her husband holds her property to her own 
separate use, and such use continues in 
case the cohabitation is afterwards resumed. 
So also under the M. W. P. Act, 1870 (33 
& 34 Vict. c. 93) numerous species of pro- 
perW are made the wife's separate estate. 

The Court of Chancery, to further secare 
to married women the enjoyment of sepa- 
rate estate, allows of a restraint upon 
anticipation, i.e.y alienation, to be attaoned 
to the property (Pybus y. Smithy 3 Bro. 
C. C. 339); and the operation of tbit re- 
straint was settled in the case of Tvlleii v. 
Amutrong (1 Beav. 1) to be this, — that it 
attaches upon marriage, dis-attaches upon 
widowhood, re-attaches upon a re-marriage, 
and so on. 

To the extent that a married woman has 
separate estate she is a feme sole; and 
unless restrained from anticipation she 
may alienate it by any of those voluntary 
or involuntary modes by which a feme sole 
or a man may do (Taylor v. Meade^ 34 
L. J. (Ch.) 203; MoUtheumaiCs Case, L. R. 
3 Eq. 787). She may also permit her hus- 
band to receive it, and in that case she is 
entitled to only one year's account of it ; 
and her husband takes all her separate 
personal estate that is undisposed of at her 
death, if choses in possession or chattels 
real, by his marital right (Molony v. Ken- 
nedy, 10 Sim. 254), and if choses in action, 
by his right as her administrator. ProucUey 
v. Fielder, 2 My. & K. 57. 

SEQUESTEB. As used in the Civil 
Law signifies to renounce or disclaim, &c. 
As when a widow comes into Court and 
disclaims to have anything to do or to 
intermeddle with her deceased husband's 
estate she is said to sequester. The word 
more commonly signifies the act of taking 
in execution under a sequestration the 
ecclesiastical goods and chattels of a bene- 
ficed clerk or clergyman. 
See title Ssquestbation. 



SBQITBBntABI FACIA& A writ of 
execution against a clergyman, directed to 
the bishop of the diocese in which the de- 
fendant resides, commanding the bishop to 
enter the rectory and pariah church, and to 
take and sequester the same and hold them 
until of the rents, tithes, and profits there- 
of, and of other ecclesiastical goods of the 
defendant, he shall have levied the plain- 
tiTs debt. 2 Arch. Pract. 1284. 

raaVKBATIOV. This word, in its 
most ordinary sense, signifies a kind of 
execution for debt, and is most frequently 
used against a beneficed clerk or clergy- 
man, In this case the plaintiff sues out a 
fieri facias de bonis ecdesiastieis, directed to 
the bishop of the diocese, commanding him 
to make of the ecclesiastical goods and 
chattels belonging to the defendant within 
his diocese the sum mentioned in the writ. 
This writ is taken to the registrar of the 
diocese, who thereupon issues a seques- 
tration, which is in the nature of a war- 
rant directed to the diurchwardens, re- 
quiring them to levy the debt of the tithes 
and other profits of the defendant's bene- 
fice. Sequestration also issues in Chancery 
when a defendant has eluded the process 
of the Court, and a commission of rebellion 
has been awarded against him to no effect ; 
by virtue of which sequestration his per 
sonal estate, and the profits of his real, 
are seized and detained until the defendant 
obeys the commands of the Court. A se- 
questration is also defined to be the sepa- 
rating of a thins: in controversy from the 
possession of both those who contend for 
it, and in this sense it is considered either 
as voluntary or necessarv ; the former being 
that which is done by the consent of each 
party, the latter that which is done by the 
judge of his own authority, whether the 
parties will or not. The word ^* sequestra- 
tion" used also to signifv the act of the 
ordinary in disposing of the goods and 
chattels of a deceased person whose estate 
no man would meddle with. It is also used 
to signify the gathering, collecting, and 
taking care of the fruits and profits of a 
vacant benefice for the benefit of the next 
incumbent. The persons who are ap- 
pointed to take care of the goods and 
chattels, or of the rents and profits of lands 
that are so sequestered, are denominated 
sequestrators. 2 Arch. Pract. 1284 ; Cowel. 

SSQUESTBE : See title Depot. 

BXRIATDC. Severally, separately, in- 
dividually, one by one : e.g., ** Their lord- 
ships delivered their judgments seriatim.** 
In cases of great importance, or where the 
judges differ in opinion, it is usual for them 
to deliver their judgments individually, 
instead of dclogatiiig one with the power 
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of delivering the uiiitod iudgment of the 
whole Court, and in such cases they are 
said to deliyer their judgments $eriaHm, 

BEBJSAHT) or 8ES0XAHT. There 
are various officers connected with the law 
that are denominated Serjeants — as ser- 
jeant-at law, serjeant-at-arms, seijeant of 
the mace, Ac. A serjeant-at-law is a bar- 
rister of the Common Law Courts of high 
standing, and of much the same rank as a 
doctor of law is in the Eloclesiastical Courts. 
These Serjeants seem to have derived 
their title from the old knights templars 
(amongst whom there existed a peculiar 
class under the denomination of frires 
** iergens,** or frtUres tervierUes), and to have 
continued as a separate fraternity from a 
very early perioa in the history of the 
legal profession. The barristers who first 
assumed the old monastic title were those 
who practised in the Court of Common 
Pleas, and until a very recent period (the 
2.Hh of April, 1834, 9 & 10 Vict. c. 54) 
the serjcants-at-law always had the ex- 
clusive privilege of practice in that (^nrt. 
Every judge of a Common Law Court 
previous to his elevation to the bench 
used to be created a serjeant-at-law; 
but since the Judicature Act, 1873, this 
is no longer necessary. Amongst all the 
Serjeants, judges, and others, the practice 
is to address each other by the familiar 
epithet of *' brotlier." A serjeant-at-arms 
is an officer connected with the House of 
Commons, whose duty it is to keep the 
doors of the House, and also to apprehend 
and to take into custody any offender whom 
the House may commit to his charge. 
There is a similar officer connected with 
the House of Lords. There is also a ser- 
jeant-at-arms belonging to the Court of 
Chancery, whose duty it is to apprehend 
such persons as are guilty of contempt of 
Courts &C. Serjeants of the mace are a 
kind of inferior officers who attend the 
mayor or other head officer in the city of 
Loudon and other corporate towns, (^wel ; 
Addison's Knights Templars, 318; The 
Serjeants Cate^ 6 Bing. N. C. 235 ; Fortesc. 
0.50. 

BEVXAirr-AT-AElES is the title of an 
officer in each of the two Houses of Par- 
liament. His duties in the House of Lords 
are to attend upon the Chancellor with the 
mace, and to execute the orders of the 
House for the apprehension of delinquents ; 
and in the Commons this officer attends 
upon the Speaker with the mace, carries 
messages from the bar to the table, and 
executes the orders of the House with re- 
spect to deUnquents to be taken into cus- 
tody for breaoiies of its privilsgea 

8EEJEAHTT. A species of tenure by 
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knight service, which was due to the king 
onlv, and was distingmished into grand 
and petit seijeanty; the tenant holding 
by grand seijeanty was bouAd, instead of 
serving the king generally in his wars, to 
do some honorary service to the king in 
person, as to carry his banner, his sword^ 
or the like ; or to oe his butler, champion, 
or other officer at his ooronatioD. Petit 
serjeanty differed ^m grand seijeanty 
in that the service rendered to the king 
was not of a personal nature, but con- 
sisted in rendering him annually some 
small implement of war — as a bow, a 
sword, a lance, an arrow, or the like 
(Cowel). Doth these species of tenures wero 
spared at tlie general abolition of feudal 
tenures in 1660 (12 Car. 2, c. 24) ; and the 
estates of Strathfieldsaye (Duke of Wel- 
lington) and Blenheim (Duke of Marl- 
borough) are examples, perhaps the only 
examples, at the present day of the tenoro 
by petit serjeanty. 

SEBYICZ. The consideration which 
the feudal tenants were bound to render to 
their lords in recompense for the lands 
they held of him. This service in original 
feeds was only twofold; to follow, or do 
suit to their lord, in his courts in time of 
peace, and in his armies or warlike retinue 
in times of war. Generally, however, these 
services varied much; some being of a 
personal nature, others not; some of an 
honourable, others of a menial or servile 
character. Britton, a 66. 

BXBYICE OF WBIT8, itc The service 
of writs, summonses, rules, ftc, signifies 
the delivering or leaving them with the 
party to whom, or with whom they ought 
to be delivered or left ; and when they are 
so delivered they are then said to have 
been served. Usually a copy only is 
served, and the original is shewn. Various 
periods of time are limited for the service 
of particular process; and those periods 
cannot in the general case be exceeded. 
Usually the service must be personal, but 
in cases of peculiarity substituted service 
may be made with the leave of the Court, 
See title Substitutisd Sebvigb. 

BEBVIOES F0KCIEB8. These are in 
French Law the easements of English Law. 

8£EV1£HT TKHTOfWIT. In the law 

of easements the* tenement whose owner 
as such is subject to an easement enjoyed 
by an adjoining tenement, is called by Uub 
name. 

See title Easekentb. 

lUBKVXTlim UBSBUK. A sort of free 
or liberal service which certain feodatory 
tenants, called Uberi hominet, were bound 
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to perform. And qb these tenants them* 
selves were different from vassals, so were 
their servioes of a more honourable natnre ; 
as to attend the lord's Court, to find a man 
and horse to go with the lord into the 
army, and sach like. Gowel. 

HKEVITIUM KTWATiH. Boyal service, 
or the rights and prerogatives of manors 
which belong to the king as lord of the 
same, and wnich were generally reckoned 
to be six ; viz^ (1), power of judicature in 
matters of property ; (2), power of life and 
death in felonies and muraers; (3), a right 
to waifis and strays; (4), assessments; 
(5), minting of money ; and, (6), assize of 
braid, beer, weights, and measures. 
CoweL 

SKEVITOBB OF BILU were messen- 
ge^m of the marshal of the King's Bench, 
who were sent to serve bills or writs to 
summon men to Court. They are now 
more commonly called tipstavesL 2 Hen. 4, 
c. 23 ; Cowel. 

- See title TirsTAiT. 



Ivixuiw, in its original and popular 
sense, signifies the dutjr of service, or 
rather the condition of one who ib liable to 
the performance of services. The word, 
however, in its legal sense, is applied 
figuratlvelv to things. When the freedom 
of owneruiip in land Ib fettered or re- 
stricted, by reason of some person, other 
than the owner thereof, having some right 
therein, the land is ftiid to serve such 
person; the restricted condition of the 
ownership, or the right which forms the 
subject-matter of the restriction, is termed 
a servitude; and the land so burdened 
with another's right is termed a servient 
tenement, while the land belonging to the 

Serson enjoying the right is called the 
ominant tenement (ges titles Domtnant 
AND 8ERviEirr Tbnembnts). The prin- 
ciples with regard to servitudes, and tiie 
t^ms employe in treating of them, are 
borrowed from the Roman Law. In the 
language of the Boman Law, a thin^ is 
said to be servient in which, iJtbough it is 
owned by another, we have a real right, by 
virtue of which, and for the advantage of 
our person or property, we can require 
the owner, or any pos&essor of the thing, to 
suffer, or omit to do something with respect 
to such thing, which he would not have to 
submit to if the rights which constitute 
ownership remained in himself undioii- 
nished. Servitude is therefore a Jim in re, 
as distinguished from a jtu ad rem ; the 
former u a real right, or a right in the 
thing itself, and consequently has effect 
against every tiiird person; while the 
latter is a personal right, or a right to the 
thing, and hence applies only against the 



actual obligee. If my neighbour burthens 
his land for the benefit of my land, with 
the aervUui oompcwotit, or with the iervUus 
ne luminibui officiaiur, I have in each of 
these cases a JtM in rs, and every holder of 
the land must suffer me to pasture my 
cattle on it, and he must abstain from 
erecting anything on his ground, or doing 
an^liing to it whereby my light would m 
injured. The word '* servitude" may be 
said to have both am active and a passive 
signification : in the former sense denoting 
the restrictive right belonging to the en- 
titled party ; in the latter, the restrictive 
duty entailed upon the proprietor or pos- 
sessor of the servient land. 
See also title Easememtb. 



The sitting of the justices in 
Court by virtue of their commission. There 
are various kinds of sessions, vis., (1). Ses- 
sion of Parliament ; (2), Great Session of 
Wales; (3), Session of Gaol Delivenr; 
(4). SMsion of the Peace. These will bo 
ezpluinod in their order : (1.) Session of 
Parliament signifies merely the sitting of 
Parliament, in order to transact the busi- 
ness of the State. (2.) The Great Session of 
Wales was a session or Court held in 
Wales twice in every year, similar to our 
assizes ; these sessions, however, were abo- 
lished by the 1 WilL 4, c. 70, and the 
judges now go the circuits in Wales and 
Chmhire the same as in the English 
counties. (3.) Session of Gaol Delivery was 
a session held for delivering a gaol of the 
prisoners therein confined. (4.) Session of 
the Peace. This Ib a Court of record, and 
is held before two or more justices of the 
peace, one of whom must be of the 
quorum {tee title Quobum). The jurisdic- 
tion of this Court, by stat. 34 £dw. 3, c. 1, 
extended to the trying and determining all 
felonies and trespasses whatsoever, altliough 
they seldom, if ever, try anv greater offence 
than small felonies. There are three 
different kinds of sessions held by justices 
of the peace : (a.) General sessions, which 
may be held at any time of the year fur the 
general execution of the authority of the 
justices ; (&.) The general quarter sessions, 
which are held at four stated times in the 
year ; and (e.) A special or petty sessions, 
which may be holden on any special occa- 
rion for the execution of some particular 
branch of the authority of the justices. 
2 Hale, P. C. 42 ; Tomlins. 

8X88I0KAL OBDEBS. These are cer- 
tain resolutions which are agreed to by 
both Houses at the commencement of 
every session of Parliament, and have rela- 
tion to the business and convenience 
thereof; but they are not intended to cor.- 
tinue in force beyond tlio session in which 
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they are adopted. They are principally of 
lue OB directing the order of busiDesa. 

BS8BI0K8 FOB WSI0HT8 AHD KSA- 
BUBEB. A session in London, which 
may he held before four justices, selected 
from the mayor, recorder, and aldermen (of 
which the mayor or recorder must be one), 
to inquire into the offences of selling by 
false weights and measures, contrary to the 
statutes, and to receive indictments, punidh 
offenders, See. Cunningham. 

BET. This word appears to be nearly 
synonymous with the word ** lease.* 
When used as a verb, it would seem to 
convey the same meaning as " to lease.' 
A lease of mines is frequently termed a 
" mining set." 

BEI-OVF. A demand which the defen- 
dant in an action sets up against the plain- 
tiff's demand, so as to counterbalance that 
of the plaintiff, either altogether or in 
part. As if the plaintiff sues for tt-n 
pounds due on a noto of hand, the de- 
fendant may set off nine pounds due to 
himself from the plaintiff, for merchandise 
sold to the plaintiff; and if he pleads such 
set-off in reduction of the plaintiff's claim, 
such plea is termed a plea of set-off. A 
set-off may therefore be defined to be a 
claim which a defendant has upon a plain- 
tifl^ and which he sets up or places against 
the plaintiff's demand. 

The leading principles of set-off are the 
following : — 1st. At Law, there was no set- 
off in case of mutual unconnected debts, 
until the Statutes of Set-off, 2 Geo. 2, c. 22, 
and 8 Geo. 2, c. 24, permitted it in the case 
of the bankruptoy of either debtor ; but as 
to connected accounts, the balance was 
in the general case recoverable at Law. 
2dly. In Equity, these Courts generally 
follow the rules of the Common Law in 
allowing or in refusing a set-off, but they 
allow a set-off in the following further 
cases, — (a.) In the case of mutual indepen- 
dent debts, contracted upon the faith of a 
mutual credit {Lane$borough v. Jones, 1 P. 
Wms. 326) ; (5 ) In the case of cross de- 
mands admitting a set-off at Law, but of 
which the one or both are of an equitable 
nature ; and even (c.) In the case of cross 
demands arising in different rights, but in 
this last case only under circumstances of 
particularity, e.g., of fraud. Ex parte 
Stephens, 11 Yes. 24. 

'BETTLEXEHT, ACT OF. The stat. of 
12 & 13 W ill. 3, 0. 2, by which the Crown 
was limited lo the house of Hanover, and 
some now provisions were added at the 
same time for the better securing our reli- 
gion, laws, and liberties. 

See also title Succession to the 
Cbown. 



BETTLEXEHT. DEED OF. A deed 

made for the purpose of settling property, 
1 .e., arranging the mode and extent of the 
enjoyment thereof. The party who settles 
property is called the settlor; and usually 
Lis wife and children, or his creditors, or 
his near relations, are the beneficiaries 
taking interests under the settlement. 

It may be either a marriage settlement, 
and in that case either a settlement of real 
estate or a settlement of personal estate ; 
or it may be a trust deed in favoar of 
creditors, or it may be a voluntary settle- 
ment. 

See each of these several titles. 

BETTLEKENT OF PER80EAL ESTATE. 

This is a settlement usually made upon 
marriage, eitlier a marriage to follow, or 
one which has already taken place. It is 
a deed of trust ; and usually the first trusts 
(after prorviding for the investment of the 
trust funds) relate to the destination of 
the income during the lives of husband 
and wife, and that of the survivor of them. 
When the property put into settlement is 
contributed by the husband, the first life 
interest is in general given to him ; on the 
other hand, where the property is contri- 
buted by the wife, the first life interest is 
invariably given to her own separate use 
without power of anticipation : but it is 
competent to the wife to allow the husband 
to receive the income without account. 
After the decease of both husband and 
wife, the ordinary trusts of the settlement 
are for the children or remote i&me of the 
marriage as the husband and wife or the 
survivor shall appoint ; and in default ot, 
or subject to, any such appointment, then 
in trust for tiie children eaually, sons 
taking a vested, t.e., transmissible, ^are at 
twenty-one, daughters the like at twenty- 
one or marriage, whichever is the earlier 
event ,* and in case of a failure of children 
or remote issue of the marriage living to 
attain a vested interest, the trust property 
is usually made to revert to the party who 
has contributed the same. The settlement 
usually contains special proviaions regard- 
ing the maintenance, education, and ad- 
vancement of the children of the marriage, 
as to which see these titles. Very gene- 
rally, it also contains a covenant to bring 
into settlement the after-acquired property 
of the wife (exceeding a certain value, 
which varies according to the wealth of 
the parties). 

SETTLEICENT OF SEAL ESTATE. 

This, also, is usually a deed of trust made 
in contemplation of marriage ; but it differs 
from a settlement of personad estate in this 
respect, that the limitations of real estate 
may be made without the intervention of 
trustees, whereas there can be no partial 
estate, but only the absolute interest in 
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personal estate at Law, and such latter 
estates are only good in Eqaity. 

A settlement of real estate may be either 
a strict settlement, as it is called, or one 
that is not strict The latter kind of 
settlement is made where it is desired to 
settle the land in such a way as that the 
children shall take equally, and the proper 
mode of attaining that object is by convey* 
ing the land to trustees in trust for sale, 
such trust being made exercisable during 
the lives of the tenants for life with their 
consent only, and afterwards at the sole 
discretion of the trustees, and the proceeds 
to arise from the sale are then settled as 
personal estate (see title Settlembmt or 
Pkbsonal Estatb), with a proviso that 
until sale the rents and profits shall be 
paid and applied in the same manner as 
the income of the proceeds would be appli- 
cable if a sale had been already made. 
On the other hand, if the real estate (being 
an old family estate, or for any other 
reason) is to be settled strictly, the general 
form and contents of the settlement are as 
follows: — ^The first testatum contains a 
grant of the freehold property to the 
general trustees (grantees to uses) to the 
use of the settlor until the marriage, and 
thereafter to the use of pin-money trustees 
for a term of ninety-nine years, and subject 
thereto to the use of the settlor for life, re- 
mainder to the use that the wife surviving 
her husband shall receive a jointure rent- 
charge during her life, and subject thereto 
to the use of jointure trustees for a term of 
200 years, and subject thereto to the use of 
portion trustees for a term of 600 years, and 
subject thereto to the use of the first and 
other sons of the marriage successively in 
tail male, [with remainders to the use of the 
husband's younger brothers for life, and to 
their respective issues in tail male in suc- 
cession, with remainder to the first and 
other sons of the intended husband in tail, 
with the like remainder to his daughters 
in tail, with remainder to the first and 
other sons of the husband's brother in 
tail, with remainder to the first and other 
daughters of the same brothers in tail], 
with remainder to the right heirs of the 
settlor. The limitations within the square 
brackets are often omitted, or are left to be 
subsequently settled by the remainderman 
in fee, or by the first tenant in tail. The 
settlement ought also to contain the fol- 
lowing usual clauses : — 

(1.) Maintenance and education clause ; 

(2.) Advancement clause ; 

(3 ) Provisions for the raising of portions ; 

(4.) Provisions for the application of 
rents during minorities ; 

(5.) Power for the husband to charge 
the premises with a gross sum ; 
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(6.) Power for him to charge an addi- 
tional rent-charge for his in- 
tended wife ; 
(7.) Power for him to iointnre any future 
wife, and to charge portions for 
his children by her ; 
(8.) General powers of managing estate, 
according to its nature, by grant- 
ing mining, agricultural, or other 
leases, subject to certain restric- 
tions; 
(9.) Powers of sale and exchange ; 
(10.) Powers of enfranchisement and par- 
tition ; 
(11.) Provisions for the application of the 
moneys received upon any sale, 
exchange, enfranchisement, or 
partition ; 
(12.) Power to general trustees to give 
receipts for such last-mentioned 
moneys: and 
(13.) Power of appointing new trus- 
tees; 
Where the settled property comprises 
freeholds, copyholds, leaseholds, and heir- 
looms or general personal estate, there is 
usually a separate testatum for each of 
these species of property ; and the settlor 
gives the usual covenants on the part of a 
vendor, a settlement being in the nature of 
a purchase-deed. 

BETTLEMEHT, POOB LAW. The right, 
depending on various circumstances, which 
entitles a pauper to be maintained by a 
particular locauty, whether parish or union, 
is called his settlement. In the case of a 
married woman, her settlement follows 
that of her husband, assuming the mar- 
riage to have been legal {Chinham v. 
Preston, 1 W. Bl. 192) ; but if her husband 
has no settlement she retains her maiden 
settlement (Hex v. St. Botolph, Burr. S. C. 
367). With reference to children (a), if 
legitimate, the place of their birth is 
prima facie the place of their settlement, 
such settlement continuing so long as the 
child remains a member of the family 
(Bex V. Bleasby, 3 B. & A. 377): and (b), 
if illegitimate, the mother's settlement is 
that of the child (4 & 5 Will. 4, c. 76, c. 71). 
Domestic servants used to acquire a settle- 
ment by one year's uninterrupted service 
in the same service, but such is not now 
the effect of service (4 & 5 Will. 4, c. 76, 
s. 64). Being an apprentice and inhabiting 
in any town or place makes that place the 
settlement of the child (3 W. & M. c. 11, 
s. 8; St. Pancras v. Clapham, 2 £1. & £1. 
742). Also renting a tenement of the 
yearly value of £10 and paying poor rates 
for one year, confers a settlement, under 
35 Geo. 3, c. 101, and 4 & 5 Will. 4, c. 76. 
Also acquiring property at the purchase 
price of £30 or upwards, appears to confer 
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a settlement in the place where the pro- 
perty is situated; but residence in the 
place seems to be also necessary. 
See also title Poob. 

UVJCKAL OOTEMAXT, A coTcnant 
by two or more persons severally, and not 
jointly, so that they are severally or sepa- 
rately tx>und by it. 5 Eep. 23. 
See title Govsnant. 

SXYSRALTIflEEBT: ^ee title Fkhbrt. 

8EVX&AL DTHSRITAHCE. An in- 
heritance conveyed in such manner as to 
descend or come down to two or more per- 
sons severally, and not jointly, by moieties. 
Cunningham. 

8BVZSAL TAIL. An entail severally to 
two : as if land is given to two men and 
their wives and to the heirs of their bodies 
begotten ; here the donees have a ioint 
estate for tlieir two lives, and yet they have 
a several inlieritance, because the issue of 
the one shall have his moiety, and the 
issue of the other the other moiety. Gowel. 

8QBYS&ALT7. A person is said to hold 
lands in severaltv when he is the sole 
tenant thereof, and holds them in his own 
right only, without any other person being 
joined or connected with him in point of 
interest during his estate therein. 

SEVXBAHGE. Singling, dividing, dis- 
joining. Thus, in pleading, when there 
are several defendants in an action they 
may either all plead jointly one and the 
same defence, or each defendant may 
plead a separate defence for himself if he 
thinks such a course preferable ; in which 
latter case he is said to " sever," and the 
subject generally is termed ** severance in 
pleading." When, however, defendants 
have once united in the plea — that is, have 
pleaded a joint defence, they cannot after- 
wards sever at the rejoinder, or any other 
later stage of tlie pleadings. The word 
" severance " is also used to signify the out- 
ting of the crops, such as com, grass, &c. 
F. N. B. 78 ; Steph. PI. 285, 4th ed. ; 4 
B. & G. 764. 

8EWXB8, OOJOaSSIOHEBB OF. The 

Court of GonmoLissioners of Sewers is a tem- 
porary tribunal erected by virtue of a 
commission under the great seal. Its 
jurisdiction ia to overlook the repairs of 
sea-banks and sea-walls, and the cleansing 
of rivers, public streams, ditches, and other 
conduits, whereby any waters are carried 
off; and is confined to such county or par- 
ticular district as the commission czpret-sly 
names. 

£^06 also title Mvtbofolitam Sewers. 



(from the Saxon Botr-gere/d). 
A sheriff is tlie principal officer in every 
county, and has the transacting of tlie 
public business of the county. He is an 
officer of great antiquity, and was also 
oalled the shire-reve, reve, or bailiff. He 
is called in Latin viceoomee, as being the 
deputv of the earl or comes, to whom the 
custody of the Hhire is said to have b^n 
committed at the first division of thia 
kingdom into counties. But the earls in 
process of time, on account of their high 
employments and attendance on the lan^a 
person, not being able to transact tne 
business of the county, were relieved of 
that burden, reserving to themselves the 
honour, but the labour was laid on the 
sheriff, who now, therefore, does aU the 
king a business in the county. The office 
of sheriff lasts for one year, and his duties, 
whjch are very numerous and important, 
are commonly performed by his deputy, 
called an under-sheriff. The duties prin- 
cipally consist in executing writs, preoepta, 
warrants from justices of the peace for the 
apprehension of offenders, &o. He was 
also empowered to act as judge in the 
County Court (or Sheriff's Court, aa it was 
sometimes called), where actions were 
brought for the recovery of sums under £20 : 
and to the present day the City of 
London Court, which U a County Court, 
is the same as the Sherifi^s Court. But 
by recent statutes (for which, see title 
doCNTY Goubt), a new organization of 
County Courts has been provided, and 
which has little or no connection with the 
sheriff, a special officer (called the County 
Court Judge) presiding over each County 
Court, 

Under the statute 28 £dw. 1, st 8, c. 8, 
the election of the sherii& of the county 
belonged to the freeholders of the county 
assembled in the County Court ; but by the 
subsequent statute, 9 Edw. 2, st. 2, the 
right of election wfui vested in (perhaps 
restored to) the Crown, who made the 
election through its chancellor, justices, 
&c. By the statute 14 Edw. 3, st. 1, c. 7, 
it was enacted that the sheriffs of every 
county should be annually re-elected at the 
Exchequer ; and the practice at the present 
day is regulated by the last-mentioned 
Act. 

BSEBJFPB CX>TJBT. The Court held 
before the sheriff's deputy — tliat is, the 
under-sheriff, and wherein actions are 
brought for recovery of debts under £20 ; 
writs of inquiry are also bronght here to 
be executed. The Sheriff's Court ibr 
the county of Middlesex is that in which 
damages are assessed in proper cases after 
trial at Westminster. 

SHERIFFS TOUBK. The sheriff's 
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touriL, or rotation, U a Coart of record, 
held twice every year before the sheriff in 
different parts of the ooantv ; being Indeed 
only the turn of the sheriff to keep a Court 
Leet in each respective hundred. 4 Inst. 
259 : 2 Hawk. P. G. 55. 

SHEW GAUBB, XULE TO: See title 

RULB. 

UUfTlRO ITflX : See title UoL 

8HIP-1C0HXT. An ancient imposition, 
which, after having lain dormant for many 
years, was attempted to be revived by King 
Charles I., in 1G35 and 1636, and his 
attempt to revive which was adjudged 
legal in the great Caee of Ship-money (3 
St. Tr. 825). It consisted of a tax levied 
on all the ports, towns, cities, boroughs, 
and counties of the realm for providing and 
fitting out ships of war for the king's 
service (Cowel ; 17 Car. 1, c. 14). The tax 
was subsequently resolved in Parliament 
to be illegal, or, at all events, unconstitu- 
tional. 

IHIPFnrO. In the Merchant Shipping 
Act, 1854 (17 ft 18 Vict. c. 104X numerous 
provisions are contained reffarding the en- 
tire subject of merchant slapping, includ- 
ing their registration, building, tonnage, 
ownership, and national character; also, 
regarding the seamen on board of them 
and their masters and commanders ; also, 
regarding ship-brokers and ship-agents, 
pilots, &c. : also, regarding the sale or 
transfer and mor^ge of merchant vessels, 
and regarding freight, charter-parties, de- 
murrage, salvage, towage, collidions, ftc. 
For particular information regarding these 
various matters, consult the various titles, 
and also the following titles. Bill of 
Lading ; Bottombt ; Respondentia ; Corsr 
OF Admiralty ; and Prize ; also, Navi- 
gation. Aj)d see generally Kay on Ship- 
masters. 

SHIBX-KOR. The assizes of the shire, 
or the assembly of the people, was so called 
by the Saxons. It was nearly, if not exactly, 
the same as the Scyr-gemoU, and in most 
respects corresponded with what were 
afterwards called the County Courts. 

iSee titles CouBTB OF Justice ; County 

COUBTS. 

8H0BT CAUSE IH CEAVCXET. Is a 

cause which is not likely to occupy a great 
portion of tho time of the Court, and 
which may be entered in the list of ** short 
causes," set apart for the purpose, upon the 
application of one of the parties and a 
certificate of his counsel that the cause 
is a proper one to be heard as a ** short 
cause." If both the parties consent to the 



8H0XT CAU8I IV OSAVCXET— <xm<. 

speedy decision of the suit, the cause is 
heard as a ** consent cause " ; but if one 
refuses to consent, and throws obstacles in 
the way of its speedy decision, it may. but 
only if from its nature it is a proper case 
to be heard as a short cause, be still heard 
more speedily than it would be in its 
regular course by its entry as a ''short 
cause " (11 Sim. 51 : 2 Keen, 671 ; 1 Keen, 
464; 2 M. & C. 452). At the present day 
the difference between a short cause and a 
consent cause is practically non-existent. 
1 Dan. Ch. Pr. 800. 

SI fEOEJtn TX BECUMTTML One of 

the species of original writs, and which 
was BO called from the words of the writ, 
which directed the sheriff to cause the 
defendant to appear in Court without 
any option given him, ** provided the 
plaintiff gave 3ie $heriff seewrity *' effectually 
to prosecute his claim. 

81 XOX OMHXfl. A writ of association 
of justices, by which if all in commission 
cannot meet at the day assigned it is al- 
lowed that two or more of them may finish 
the businees. And after the writ of 
association it is usual to make out a writ 
of ri non omnes, directed to the first 
justices, and also to those who are associated 
to them ; which, after reciting the purport 
of the two former commissions, commands 
the justices that if all of them cannot 
conveniently be present, such a number of 
them may proceed, &c. F. N. B. Ill ; 
Cowel; Tomlins. 

8IDS BAE EVLX : See tide Bulb. 



Or, as they were likewise 
termed, synodsmen, were originally persons 
whom, in the ancient episcopal synods, the 
bishops were wont to summon out of each 
parish to give information of the disorders 
of the clergy and people. These in the 
process of time became standing officers, 
under the title of sidesmen, synodsmen, 
or questmen. The whole of their duties 
seems now to have devolved by custom 
upon the churchwardens of a parish. 
Cripps* Laws of the Church and Clergy, 
180. 

BIOHmCAVIT. Was that clause of the 
writ de eontumace capiendo which stated 
that a certain judge or other com- 
petent person had '* signified '' to the king 
that he against whom the writ was issuea 
was ** manifestly contumacious." It was in 
the following form : — *^ William the Fourth 
by the grace of GkHl," &c., *' to the sheriff of 

shire, greeting: Sir John Nicholl, 

Knight, Doctor of Laws, Offlcial Princi- 
pal of the Arches Court of Canterbury, 
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lawfully constituted, hath signified to 

us that one A. B., Esq., of in the 

county of , is manifestly contuma- 
cious." The '* significaviV was inserted also 
in other writs of similar nature. Sometimes 
the writ itself which contained this clause 
was termed a " aigw'fieavif See Hex t. 
RicketU, 6 Ad. & E. 537. 

Bee also title Exoommttnicato Ga- 

FDENDO. 

nOH' XAHVAL. The signature or 
subscription of the king is termed his sign 
manual. There is this difference between 
what the sovereign does under the sign 
manuid and what he or she does under the 
great seal, viz., that the former is done as 
a personal act of the sovereign, the latter 
as an act of state. 

8I0HIH0 JUBGXEHT. Is the act of 

entering the judgment, which either the 
plaintiff or defendant has obtained in an 
action. Judgments, like the pleadings, were 
formerlv pronounced in open Court, and 
are stul always supposed to be so. But 
by a relaxation of practice, there is nuw, 
in general, except in the case of an issue 
in law, no actual delivery of Judgment 
either in Court or elsewhere. The plain- 
tiff or defendant, when the cause is in such 
a state that by the course of practice he is 
entitled to judgment, obtains the signature 
or allowance of tlie proper officer of the 
Court, expressing generally that judgment 
is given in his favour, and this is called 
signing judgment, and stands in the place 
of the actual delivery thereof by the judges 
themselves. And sometimes the officer 
only grants his permission to sign ; for it 
has ^n stated that the signing of the 
judgment is but the leave of the master of 
the office for the attorney to enter the 
judgment for his client. Style's Prac. 
Reg. title »* Judgment ;" Steph. PI. 122, 
5th ed. 

SILK CK)WH. Is the professional robe 
worn by those barrit«ters who have been 
appointed of the number of Her Majesty's 
counsel, and is the distinctive badge of 
Queen's counsel, as the stuff gown is of the 
"juniors" who have not attained that dig- 
nity. Accordingly, when a barrister is 
raised to the degree of Queen's counsel, he 
is said to have '* got a silk gown." The 
right to confer this dignity resides with 
the Lord Chancellor, who disposes of this 
branch of his patronage according to the 
talents, the practice, the seniority, and the 
general merits of the junior counsel. 

SmililTEB. That set form of words 
Ubod by the plaintiff or defendant in an 
action bv which he signifies his acceptance 
of the issue tendered by bis opponent. 



When simply added to the adversary's 
pleading, containing the tender of issue, it 
IS in the following form : " And the plain- 
tiff {or defendant, as the ease may be"] 
doth the like." When instead of being 
simply added to the pleading as above ex- 
plained,, it is delivered to the opposite 
party as a beparate instrument, it then runs 
in the following form : " And the plain- 
tiff, as to the plea of the defendant bv him 
above pleaded, and whereof he hath put 
himseli upon the country, doth the like ;" 
and in this case it is called a "special 
nmilUer." The use of the simUUer is only 
applicable to issues of fact which are triable 
by the country (t.e. a iury). It serves, 
says Mr. Serjeant Stephen, to mark the 
acceptance both of the question itself, and 
the mode of trial proposed, although origi- 
nally it seems to have been introduced 
with the view to the latter point only. Tlie 
resort to a jury in ancient times could in 
general be had unly by the mutual consent 
of each party. It appears to have been with 
the object of expressing such consent, that 
the similiter was in those times added in 
drawing up the record ; and from tlie record 
it afterwards found its way into the written 
pleadings. Accordingly, no similiter or 
other acceptance of issue is neceesary, when 
recourse is had to any of the other modes 
of trial (Steph. PI. 265, 266, 4th ed). By 
the C. L. P. Act, 1852, s. 79, either party 
may plead in answer t» the plea or subse- 
quent pleading of his adversary Uiat he joins 
issue thereon ; and in all cases where the 
plaintiff's pleading is in denial of the 
pleading of the defendant, or some part of 
it, the plaintiff may add a joinder of lane 
fur the defendant. Joinder of issue in this 
last case is therefore equivtdent to adding 
the similiter for the defendant. 6m. Act. 
at Law. 88. 

SDCONT. The corrupt presentation of 
any one to an ecclesiastical benefice for 
money, gift, or reward, and any resigna- 
tion or exchange for money, is corrupt, how- 
ever fair the transacfiou may appear to be. 
It is said to be called ^* Simuny from the 
resemblance it bears to the sin of Simon 
Magus (3 Inst. 156). As to what amounts 
to a corrupt presentation within the intent 
of the Law, see Fox v. BitHiop of Chester 
(Tud.L. C. Conv. 190), and stats. 12 Anne, 
St. 2, c. 12, and 3 & 4 Vict c. 113. Gene- 
rally the living must be full at the time of 
the sale, in order that the sale of the pre- 
sentation may be free from corruption ; and 
bonds of resignation are subjected to re- 
straint by the stat. 9 Geo. 4, c. 94, which 
requires them to be made only in favour of 
certain relations by blood or marriage, c.o., 
uncle, son, brother, nephew, &c., of the 
patron or his wife. 
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SDIPLE CX>HTBACT. Theword" simple," 
B8 applied to contracts, is uaed in contra- 
distinction to special ; the former indading 
all such contracts as areent^^red into either 
verbally or by writing not sealed, that is, 
by any* instrument not under seal (as it is 
tormed); the latter comprehending such 
contracts as are entered into by the parties 
in writin;^ and subscribed to by their 
affixing their peals to the same ; and which 
are thence termed contracts under seal. 
The former species of contract are called 
simple, because they snbsi&t by reason 
simply of the agreement of the parties, or 
(as some say) because their subject matter 
is usually of a more simple or of a less 
complex nature. The latter species are 
called special f^om the same obvious rea- 
snoB, viz., that the subject matter in usually 
of a more important or special character; 
hence also the reason for the former being 
merely verbal or written, and the latter 
always being in writing and sealed with 
the seal of the party in testimony of his 
assent to the subject matter of the contract. 
In point of form contracts are threefold, bv 
parol, by specialty, and by matter of record. 
All contracts are called parol, unless they 
be specialties (that is, deeds under seal) or 
be matter of record. A written agreement 
not under seal is classed as a parol or simple 
contract, and is usually considered as such 
just as much as any sgreeroent by mere 
ward of mouth. For at (>>mmon Law there 
is no such class of contracts as contracts in 
writing contradistingpiished from those by 
parol or specialty. If they are merely 
written, and not specialties, they are parol . 
Bonds, deeds, and the other contracts under 
seal are called specialties ; and being of 
a higher order than contracts by parol, 
require, as was before observed, greater 
solemnity and accuracy in order to render 
them valid. Contracts by matter of record, 
and which are the highest kind of con- 
tracts, are such as judgments, recognizances 
of bail, statutes mercnant, &c., and other 
securities of the same nature, entered into 
with the intervention of some public autho- 
rity, as before a Court of record or a judge 
thereof, &c. 

See further title CoirrBAGTS. 

8DCPLE LASOXNY ; ^ee title Laboknt. 

BIMPIIGITEB. Simply, directly, im- 
mediately, as distinguislied from infe- 
rentially or indirectly, A'*., e. g, : ** No 
doubt the notice (by a carrier that he will 
not be responsible for loss or damage to 
valuable goods, unless the bailor will pay 
a higher than ordinary rate of insurance 
for their carriage) operates as a limitation 
of liability ; but the question is in what 
way? fdmpliciteri or as the foundation of 
a special contract?" Per Purke, B., in 
Wild V. Piek/ord, 8 M. & W. 452. 



SmCUSE. When a rector of a parish 
neither resides nor performs duty at his 
benefice, but has a vicar under him endowed 
and charged with the cure thereof, this is 
termed a ** sinecure." And when a church 
has fallen down, and the parish becomes 
destitute of parishioners, it is said to have 
become a sinecure. Wood's Inst. 153. 

SmS mx (without day). When judg- 
ment is ^iven for the defendant in an action, 
it is said eeU inde nne die (let him go 
thereof without day)* that is, he is dis- 
charged or dismissea out of Court. 

See also title Eat Indb Sinb Dix. 

fllHOUB BOHS. A bond is called single 
when there is no condition added to it that 
if the obligor does some particular act tlie 
obligation shall be void, &c. 
See title Bond. 

flnreix dbkibx dt xjxctkevt. a 

declaration in ejectment might have con- 
tained either one or several demises ; when 
it contained only one, it was said to be a 
declaration with a single demise. It was 
essential to the maintenance of an action 
of ejectment, that he who was alleged as 
making the demise should have had the 
legal estate in the premises sought to be 
recovered ; and hence, whenever a doubt 
existed as to whether the legal estate was 
in one of the several persons, it was usual 
in framing the declaration to insert a de- 
mise by each, in which case the declaration 
was said to contain several demises ; and 
the action was then entitled *' John Doe on 
the several demises of A., B.,and C," naming 
the several lessors (see also title Dbmisb). 
But now under the C. L. P. Acts, 1852 and 
1860, a new method of proceeding in eject- 
ment is provided, in which no demise at all 
is necesfnry, but the action proceeds against 
the actual tenant In possession as nearly as 
may be in accordance with the rules in 
other actions. 

See title Ejbctmbkt. 

BiniNOB: See title Bang; also Nisi 
Pbiub. 

8ITTIH0B AT HIBI FBIT7S: See title 
Nisi Pbiub. 

8ITTIV0B nr BAHO : See title Banc. 

BIX OLXSKS. Officers belonging to 
the Court of Chancery, whose duties con- 
sisted in receiving and flling all bills, 
answers, replications, and other records 
in all causes on the Equity side of the 
Court of Chancery. They signed all copies 
of pleadings made by the sworn clerks and 
waiting clerks, after seeing that the ori- 
ginals were regularly filed. They examined 
and signed dooquets of decrees and dismis- 
sions prepared for inrolment, and saw that 
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the records and orders were duly filed and 
entered, &c. They had the care of all re- 
cords in their office, whioli remained in 
their studies for six terms, for the sworn 
clerks and waiting clerks to resort to with- 
out fee, &c (Smith, Gh. Pr. 25). But 
now by General Orders I^ 85, the clerks of 
records and writs are to perform all such 
duties as used to be performed by the six 
clerks, sworn clerks, or waiting clerks as 
officers of the Court, in relation to the filing, 
copying, and amending of all bills, de- 
murrers, pleas, answers, and other plead- 
ings and records ; and in relation to the 
entrance of appearances, consents, notes, 
and memorandums of services ; the certify- 
ing of appearances, the custody of exhibits, 
the inrolment of decrees, and other such 
like proceedings. 

SLANDER. The malicious defSunation 
of a man with respect to his character, or 
his trade, profession, or occupation, by word 
of mouth ; the same as a libel is by writing 
or other significant characters (8 Ghitty's 
Bl. 123, and Starkie on Libel and 81ander). 
Unless where the words are spoken of a 
person in respect of his trade, profession, 
or occupation, it is necessary to prove 
special oamage, and also to allege the same 
in the declaration. 
See title Libel. 

SLAVDSB OF TITLI. This is a state- 
ment of something tending to cat down the 
extent of title to some estate vested in the 
plaintiff. Such statement, in order to be 
actionable, must be false and malicious, t.6., 
both untrue and done on purpose to injure 
the plaintiff. Further, damage must also 
have resulted from the statement according 
to the general rule in cases of Slander, tee 
that tide. 

BLAITGHTEB-EOUSB : See title Health, 

PUBLIO. 

8LAYZRT : See title Yillbnaoe. 

8LEEFIH0 BENT. An expression fre- 
quently used in coal mine leases and agree- 
ments for same. It would seem to signify 
a fixed rent as distinguished from a render, 
or rent varying with the amount of coals 
gotten. See Jones v. Shean, 6 M. & W. 
429. 

SUP. Is that part of a polioeKSoort 
which is divided off from the other parts of 
the court for the prisoner, or party charged 
with any offence, to stand in. It is fre- 
quently called the dock. 

SMVQOUXQ, Importing goods which 
are liable to duty so as to evade payment 
of duty. Such goods may be seized, and 
the vessel forfeited ; and every person on 



board such vessel is liable to a penalty of 
£100. The price of smuggled goods cannot 
be recovered in an action. Thomson v. 
Thomsonj 7 Yes. 493. 

800 (soea). Power or liberty of juris- 
diction, whence the word soca, signifying 
a seigniory enfranchised by the king with 
liberty of holding a court of sockmen or 
socagers, t.e., tenaats, whose tenure is said 
by some to have been tiienoe called socage. 
Bract, lib. 3, tract 2 ; Cowel. 

BOOA0E (^m the Fr. soc, a plough- 
share). Socage tenure is the holding of 
lands in consideration of certain inferior 
services of husbandry to be performed by 
the tenant to the lord of the fee. Socage 
in its most general and extensive significa- 
tion seems to denote a tenure by any cer- 
tain and determinate service. And in this 
sense it is by our ancient writers constantly 
put in opposition to tenure by ohiviJiy or 
knight service, where the render was pre- 
carious and uncertain. Socage is of two 
sorts — ftee socage, where the services are 
not only certain but honourable ; and villein 
socage, where the services, though certain, 
are of a baser nature. Such as hold Ijv the 
former tenure are also called in Glanvil and 
other authors by the names of Uberi soke- 
manni, or tenants in free socage. Oowel ; 
Bract, lib. 2, c. 85. By the stat. 12 Car. 2, 
c.^4, all the tenures by knight service were, 
with one or two immaterial exceptions, con- 
verted into free and conmion socage. 

80GAOEB8. These, who were called 
also Soemams, Sokemans, or Socmen, were 
tenants who held their lands by socage 
tenure. The oeorles, or husbandmen, among 
our Saxon ancestors were of two sorts, one 
that hired the lord's out-land or tenemen- 
tary land, like our farmers ; and the other 
that tilled or manured his in-land or de- 
mesnes (yielding work, not rent), and were, 
therefore, called soo-men or plough-men. 
But after the Conquest the proper socfe- 
mcmni, or sohemarmij were those tenants who 
held by no servile tenure, but commonly 
paid their rent as a soke, or sign of freedom, 
to the lord, though they were sometimes 
obliged to perform customary duties for the 
servroe and honour of their lord. Cowel ; 
Les Termes de la Ley, 

BOCuhi. In French Law is the so 
eietcu of Roman Law and the partnership 
of English Law. Every sooUleia either 
(1.) UniverseUe ; being either 
(a.) Of all present property ; or, 
(b.) Of all future ^ains ; or, 
(2.) Parliculiere ; hems: a particular con- 
tract for one definite enterprise. 
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SOOuEiJK — eontiwied. 

Generally, the modes and oonsequenoes 
of a dtasoltttion of a soeiete are the same as 
for that of a partnership in EInglish Law. 
See title Pabtnbbshif. 

SQDOMT. The crime of havinp; un- 
natural intercourse with a male human 
being, or, setnbUy a female person ; or with 
a farute animal. 

See also title Bugoebt. 

SOLE COSPOSATIOV : See titie Cobfo- 

RATION. 

SOLE TEHAHT. He who holds lands 
in hii) own right without any other being 
joined. Kitchin, 184 ; Gowel. 

flOUCITOB. A legal practitioner in 
the Court of Chancery. The words ** soli- 
citor " and *' attorney " are oommonly used 
indiscriminately, although they are not 
precisely the same; an attorney being a 
practitioner in the Courts of Common Iaw, 
a solicitor a practitioner in the Courts of 
Equity. Most attorneys take out a certi- 
ficate to practise in the Courts of Chan- 
cery, and therefore become solicitors also ; 
ana, on the other band, most, if not all, 
solicitors take out a certificate to practise 
in the Courts of Common Law, ana there- 
fore become attorneys also ; and hence it 
is that the two words are commonly used 
as synonymous {tee title Attobnet-at- 
LiAwJl But under the Judicature Act, 
1873, the common appellation or descrip- 
tion of " Solicitor to the Supreme Court ** 
is to be applied both to solicitors and to 
attorneys, — the description will probably 
be abbreviated into '' S. S. C.*' 

SOLVIT AD DIEX (he ttaid on the day). 
A plea pleaded by a defendant in an 
action of debt, or bond, &c., to the effect 
that the money was paid at the day limited 
or appointed. 

80V ASSAULT DZMZSHX (hia awn a«- 
eauU), A plea which occurs in the actions 
of trespass and trespass on the case, by 
which the defendant alleges that it was 
the plaintiff's own original assault that 
occasioned tlie trespass for which he has 
brought the action, and that what the 
defendant did was merely in his own de- 
fence. Steph. PI. 186, 187. 

SOUGH. A drain or water conrse. The 
channels or watercourses used for the pur- 
pose of dndning mines are so termed ; and 
those mines which are near to and lie 
within the same level, and are benefited 
by any ^ven sough, are technically said to 
lie within the title of that sough. See Ark' 
wrighi v. QeU^ 5 M. & W. 228,jper Ablnger, 
L.C.B. 



SOUVD nr DAXAOBS. An action is 
technically said to sound in damages when 
it Ib brought, not for the specific recovery 
of lands, goods,* or soms of money (as is 
the case in real and mixed actions, or in 
the personal actions of debt and detinue), 
but for recovery of damages only, as in 
actions of covenant, trespass, &c. Steph. 
PI. 116. 

8FEAXEB OT THE COlOCOEa The 

term ** Speaker," as used in reference to 
eitiier of the Houses of Parliament, signifies 
the functionary acting as chairman. In the 
Conmions his duties are to put questions, 
to preserve order, and to see that the 
privileges of the House are not infringed ; 
and in the event of the numbers l^ing 
even on a division, he has the privilege 
of giving the casting vote. 

SFEAKEB OF THE L0BD6. The 

Speaker of the Lords Ib the Lord Chan- 
cellor or the Lord Keeper of the Great 
Seal of England, or if he be absent tlie 
Lords may choose their own Speaker. ** It 
is singular," says Mr. May, in his Treatise 
on the Privileges, &o., of Parliament^ 
"that the president of this deliberative 
body is not necessarily a member. It has 
frequently happened that the Lord Keeper 
has officiated for years as Speaker without 
having been raised to the peerage ; and on 
the 22nd of November, 1880, Mr. Brougham 
sat on the woolsack as Speaker, being at 
that time Lord Chancellor, idthough his 
pitent of creation as a peer had not vet 
Deen made out." The duties of the Speaker 
of the Lords are principally confined to 
putting questions, and the Lord Chan- 
cellor has no more to do with preserving 
order than any other peer. 

SFEAKEB8 OF THE HOUSES OF PAE- 
LIAMEHT. Each House of Parliament 
has an officer termed a Speaker, who pre- 
sides over and manaffes the formal parts 
of the business. The Speaker of the 
House of Lords is the Lord Chancellor, or 
keeper of the King's Great Seal, or any 
other person appointed by the king's oom- 
miflsion ; and u none be so appointed, the 
House of Lords (it Ib said) can elect The 
Speaker of the House of Conmions is 
chosen by the House, but must be approved 
by the king. May's Pari. Prac. 

SPECIAL AOCEFTAirCE OF A BILL OF 
EXCHAKOE. Where the acceptor makes 
the bill payable at a particular place, *' and 
not elsewhere," it is so termed. This is 
also sometimes termed a restrictive special 
acceptance as distinguished from one pay- 
able generally or at a particular juace 
only, without the addition of the words 
** and not elsewhere." 

See titles Acceptance; Bill or Ex- 

CRANQB. 
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8F10IAL BAIL: See title Baiu 

SPECIAL CASS. When on a trial a 
difflculty in point of law arises, the jury 
may, instead of finding a special yerdict, 
find a general verdict for the plaintifl^ 
subject to the opinion of the judge or the 
Oiurt above on what is termed a special 
rase, that is, a written statement of all the 
f icts of the case drawn up for the opinion 
of the Court in banc by the oounsel and 
attorneys on either side, under correction 
of the judge at nifi prius. The party for 
whom the general verdict is bo given is in 
such case not entitled to judgment till the 
Court in banc has decided on the special 
case ; and according to the result of that 
decision the verdict is ultimately entered 
either for him or his adversary. It has 
also been provided by 8 ft 4 Will. 4, c. 42, 
s. 25, that where the parties in an action 
on issue •joined can agree on a statement 
of facts, tliey may, by order of a judge, 
draw up such statement in the form of a 
special case for the judgment of the Court 
without proceeding to trial. Steph. PI. 
102; 1 Arch. Prao. 452. 

SPECIAL OOHTRACT : See title Simple 

CONTBAOT. 

SPECIAL DAMAGE. The damages 
which a plaintiff seeks to recover are 
either general or special. General da- 
mages are such as the law Implies or pre- 
sumes to have resulted from the wrong 
complained of. Special damages are such as 
reRlly and in fact resulted, but are not im< 
plied by law, and are either superadded to 
general damages arising from an act inju- 
rious in itself, as, where some particular 
loss arises from the uttering of slanderous 
words actionable in themselves; or are 
such as arise from an act indifierent and 
not actionable in itself, but injurious only 
in its consequences, as where words become 
actionable only by reason of some special 
or actual damage having resulted from the 
uttering them. Whenever the damages 
sustained by a party have not necessarily 
resulted from tne act complained of, and 
conse<]uently are not implied by law, the 
plaintiff must, in order to prevent surprise 
on the defendant which otherwise might 
ensue on the trial, state with particularity 
in his declaration the actual or special 
damage which he has sustained. 8 T. R. 
133 ; 1 Ch. PI. 395, 396, 6th ed. 

SPECIAL DEXUBBEB. This has been 
abolished bv the C. L. P. Act, 1852. 
See title Deuubbeb. 

SPECIAL ISSUES. The issues produced 
upon special pleas, as being usually more 
specific and particular than those of not 
guilty, never indebtedt &c., are sometimes 
described in the books as special issues by 



SPECIAL ISSUES — continued. 
way of distinction from the others, which 
are called general issues, the latter term 
being also applied not only to the iasaee 
themselves, but to the pleas which ten- 
dered and produced them. Steph. PL 109, 
5th ed. : Co. Litt. 126 a ; Heath's Maxims, 
53; CoHL Dig. ** Pleader," (B, 2). 

SPECIAL JUBT is a jury composed of 
individuals above the rank of ordinary 
freeholders, and is usually summoned to 
try questions of greater importance thau 
those Qsually submitted to common juries. 
See title Jury. 

SPECIAL OCCUPAST: See titles Pcb 
AUTRB Vie and Estates. 

SPECIAL PAPEB. A Court paper con- 
taining a list of special cases and de- 
murrers set down therein for argument. 

SPECIAL PLSASEE : See title Spbciai. 
Pleadiko. 

SPECIAL PLEASnrO. When the alle- 
gations (or pleadings, as they are called) 
of the oontending jmrties in an action are 
not of the general or ordinary form, but 
are of a more complex or special character, 
they are denominated special pleadings ; 
and when a defendant pleads a plea of l^ia 
description (t.s., a special plea) he is said 
to plead specially, in opposition to pleading 
the general issue. These terms have given 
rise to the popular denomination of that 
science which, though properly called 
pleading, is generally known by the name 
of special pleading. Hence, also, the de- 
nomination of " special pleader " as applied 
to those learned persons who are employed 
in drawing and framing special pleadings. 
These, it may be as well to observe, are 
mostly gentlemen who have studied for 
more than three years at one of the Inns of 
Court, and who may or may not intend, at 
some future period, to engage in the more 
complicated and importunt avocations of 
a barrister. Steph. Pi. 81, 186. 

SPECIAL BULES. The grounds npon 
which certain rules are granted are subject 
to so little variation, and are so well under- 
stood, that in practice they are obtained 
from the proper officer of the Court upon 
application by the party or his attorney, 
and without any motion, actual or sup- 
posed. In other cases the motion need 
not bo actually made in Court, but it is 
supposed to be made, and the proper officer 
draws up the rule on the production of a 
brief or motion paper signed by counsel ; 
the rules granted without any motion in 
Court, or when the motion is only assumed 
to have been, and is not actually made, 
are called common rules, while the rules 
granted upon motion actually made to the 
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SPIdAL BIFTiTW coiUinaed 
Court in tenn, or upon a judge's order in 
vacation, are termed special niles. BagL 
Prac. 279 ; 2 Arch. Pr. 1708. 
See also title Rule Nisi. 

SFBdAL TRAYXBflE is that peculiar 
form of tra?er8e or denial in ploadiug by 
which the p^rty traversing seeks to explain 
or onalify his denial instead of putting it, 
as by a common traverse he would, in a 
direct and absolute form. And this he is 
enabled to do by first alleging new affir- 
mative matter, which is called the induce- 
ment, and then by adding a distinct and 
formal denial of such portions of the ad- 
verse pleading as support the adversary's 
case. Tliis negative part is, in the language 
of pleading, termed the o^^/^u^Aoe (without 
this), those being the wuxtls with which 
this portion of the plea oonunences, and 
the whole is finished by a conclusion to 
the country. The inducement or intro* 
duction of new affirmative matter, in usually 
employed for tlie purpose of avoiding some 
rule of law which would prohibit a plain 
and simple denicA of the adversary's alle- . 
gation, or sometimes for the purpose of 
raising a question of law at once upon the 
pleadings, and the negative part, or absque 
hoc, is generally necessary by reason of the 
inducement, which by itself would consti- 
tute an indirect (or argumentative) denial of 
the preceding statement, and would be at 
variance with the rules of pleading against 
argumentativeness. This form of traverse 
is now comparatively little employed. 
(Steph. PI. 19:W18, 6tli ed. ; 3 Chit. 908, 
6th ed.; BrudneU y, Hoherts, 2 Wils. 143; 
Palmer v. Ekyns, Lord Raym. 1550 ; Bac. 
Abr. Pleas, &c. (H. 1); Reg. Gten., Hil. 
Term, 4 Will. 4); and see an example of 
it in TaUarum's Cafe, 12 Edw. 4, Year 
Book, 19, translated in Tud. L. G. Conv. 
p. 605. 

SPECIAL VERDICT : See title Verdict. 

8PECIALTT: i%e title Simtle CoNntAor. 

SPXdS. As applied to a contract sig- 
nifies specifically, strictly, or according to 
its specific terms. Thus, performing a con- 
truct in $pecie means performing it strictly, 
or according to its very terms. As applied 
to things it signifies individuality or iden- 
tity. Thus, if I bequeath to A. a named or 
specific picture of Raflaelle's, such beqaest 
would only be satisfied by delivery to A. of 
the specific picture named, and not by de- 
livery to him of any work of that muster, 
nor by giving him the value of the picture 
bequeathed ; and in this case A. would be 
said to be entitled to the delivery of the 
picture in specie^ i.e., in kind. Wliether a 
thing is due in genere or in specie depends 
in each case on the will of the transacting 



parties. If a thing be designated only by 
its kind, as, e.g.<, any house whatever, or 
any of my houses, any cask of wine, or 
any cask of ihe vintage of 1834 in my 
cellar, it may be furnished in penere, But 
if the thing be designated individually, 
e,g., my house, No. 200, Waverley Place, 
or my five-year old bay saddle horse, it is 
not then generic, but must be furnished or 
returned t'fi individuo. The practical dis- 
tinction between the two is, that he who 
has a right or an obligation with respect 
to a thing specifically designated cannot 
require or furnish any other than the very 
thing itself; whereas, in the case of a thing 
which is designated generictilly, the party 
obliged has the choice of giving which of 
the species he will, as the other party has 
no rieht to any one in particular. Mac- 
keldy s Civ. Law, by Kaufmann, 152 ; 
Brown's Sav. 70. 

SPECIFIC LEGACIES. Such legacies as 
are 6|)ecificd or pnrticularised by a testate t 
in his will, as the bequest of a particular 
diamond ring, or a particular horse, &o. 
It is used in contradistinction to a general 
legacy, which is expressive of such as are 
pecuniiiry or merely uf quantity, as a bo- 
quest of £100, &c. : for in this instance no 
particular or specific £100 is bequeathed, 
out only a sum of money to that amount; 
whereas, in the former instance, the dia- 
mond ring and the horse are specifically 
bequeathed and cannot be supplied by 
another arlicle of equal value. Toll. Kx. 
300, 301. 

See, also title Legacies. 

SPECIFIC PEBFOBXAKCE. When a 
p:irtv has bustained dnmage or injury from 
the breach or non-performnnco of, or from 
delay in performing, any contract, &c., he 
may cither have re ourse to a Court of 
Common Law to obtain recompense in 
damages, or he may resort to a Court of 
Equity, which will compel the party to 
repair the injury by performing the terms 
of the contmct in specie, as it is termed, 
16., specifically, or according to the specifl- 
cations it contains; and this performing 
the terms of a contract in specie is called 
"specific ixjrformance.'* 

The re'^uisites which the CJourt of Chan- 
cery requires in onler to its decreeing spe- 
cific performance are the following : — 
(1.) That the act be both legal and 

moral ; 
(2.) That it be for value ; 
(3.) That it be within the power of the 
Court to enforce, and so there is 
no specific performance of, — 
(a.) Contracts requiring personal skill 
(Lumley v. Wagner, 5 De G. & 
Sm. 485) ; 

Z 
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(6.) (Contracts for transfer of goodwill 
apeirt from lease of premises 
{Bcuder v. ConoUyy 1 Jao. ft W. 
576); 
(c.) Contracts to build or repair (Mo8&- 
ley V. Virgin, 3 Ves. 184) ; and 
(d.) Contracts revocable in their 
nature (Herey v. Birch, 9 Ves. 
857); 
(4.) Tliat the contract be mutual (Ad- 
derUy ▼. Dixon, 1 8. ft S. 607); 
and 
(5.) That damages at Law for breach of 
contract ore not an adequate com- 
pensation. 
Generally, therefore, the Court decrees 
specific performance of contracts regarding 
land^ and not of contracts regarding per- 
$onal ettale. Yet in respect of per:K>nal 
estate, where the species of estate con- 
tracted for is (like land) limited in pur- 
chaseability, the Court decrees a specific 
performance of the contract, — e.g^ regard- 
ing shares in a mil way company (Duncroft 
V. Albrecht, 12 Sim. 11)9) ; debts proveable 
under a bankruptcy {Aiderley v. Dixon, 
1 S. ft S. 607) ; articles of vertu (Falcker v. 
Chay, 4 Drew. 658) ; heir-looms (Somerset v. 
Cook9on, 1 Wh. ft Tud. L. C. Eq. 736) ; and 
such like. There appears to be no excep- 
tion to the general rule that the Court will 
decrt^e specific performance regarding land ; 
indeed, the Court carries its principles so 
f»ir in this respect that it will, in contra- 
vention of the Statute of Frauds, decree 
specific performance of an unwritten con- 
tract in special cases, being chiefly cases of 
part per&rmance of the contract (Sur- 
eombe v. Pinniger, 8 De G. M. ft G. 571), 
or of fraud. Foxcroft v. Lester, 1 Wh. ft 
Tud. L. C. 693. 

Also, in the case of a contract regarding 
lauds which is put into writing, but which 
the defendant alleges was afterwards 
varied by parol, although such parol vari- 
ation would be worthless at I>aw, yet in 
Equity the plaintiff shall only have spe- 
dnc performance upon condition of ac- 
cepting the defendant's terms ( Toumskend 
V. Stangroom, 6 Ves. 328). Sometimes, 
also, specific performance is decreed with 
a compensation for any misdescription or 
deficiency of the land or estate contracted 
for, but the misdescription or deficiency 
must (where the vendor asks specific per- 
formance) be of a compensable character 
(BTQueen v. Farquhar, 11 Vee. 467); al- 
though that is not a requisite wiiere the 
purchaser asks specific performance. Hill 
V. Buckley, 17 Ves. 401; and, quxre, 
Thomas v. Dering, 1 Keen, 729. 

BFECiiUOATIOir. As used in patents 
and in building contracts is (what the 



8P10I7I0ATI0V— omilfiiiiMi. 

name denotes) a particular or detailed 
statement of the various elements involved. 
See title Patemts. 

SPXEDT SZECUnOV is an execution 
which, by the direction of tlie judge at 
nut prius, issues forthwith, or on some 
early day fixed upon by the judge for that 
purpose after the trial of the action. By 
stat. 1 Will. 4, c. 7, s. 2, in all actions 
brought in the Courts of Law at West- 
minster "' it shall be lawful for the judge 
before whom issue joined in any such 
action shall be tried, in esse the plaintiff 
or demandant therein shall become nonsuit, 
or a verdict shall be given for the plaintiff 
or demandant, defendant or tenant, to cer- 
tify under his hand on the back of the 
record, at any time before the end of the 
sittings or assizes, that in his opinion exe- 
cution ought to issue in such action forth- 
with, or at some day to be named in such 
certificate," fto. This certificate is never 
granted where a material point has arisen 
at the trial, and upon which it is fair that 
the unsuccessful party should have an 
opportunity to take the opinion of the 
Court And see now C. L. P. Act, 1852, 
s. 120 ; and r. 57, H. T. 1853 ; 1 Arch. 
Pract. 412. It seems that if the plaintiff 
will waive his costs he may also have 
speedy execution as a matter of course. 
I Arch. Pract. 525. 

SPIBITVAL COSPOBATIOHB : See title 

COBPOBATIOir. 

SPmrnrAL OOUBTS: See title Couim 

EoOLESIASnCAL. 

BPnunrALinSS OF A BISHOP. Those 
profits which a bishop receives in his eocle-' 
siastical character, as the dues arising from 
his ordaining and instituting priests, pre* 
sentation money, and such like, in contra- 
distinction to those profits which he ac- 
quires in his temporal capacity as a baron 
and lord of parliament, and which are 
termed his temporalities, consisting of cer- 
tain lands, revenues, and lay fees, ftc. 
Staund. PI. Cor. 132; Ck>wel. 

SPntinronS LXQUOBS. These are in- 
flammable liquids produced by distillation, 
and forming an article of commerce {^AU,- 
Oen. V. Bailey, 1 Ex. 281). Excise duties 
are payable by distillers ; and by the stat 
9 ft 10 Vict c. 90, Uie use of stills by un- 
licensed persons was prohibited. Betailers 
of spirits have to pay licence duty. The 
most recent statutory regulations on the 
subject of the sale of all such liquors, in- 
cluding beer, are the Licensing Act, 1872 
(35 ft 36 Vict c. 94), and the Amendment 
Act, 1874. 
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SFOLIATIOir. An injury done by one 
clerk or incumbent to another, in taking 
tbe fruits of hia benefice without any 
right to them, but under a pretended 
title. It also seems to be used for a suit 
brought to reooyer the fruits of a church, 
or even the church itaeir, by one incum- 
bent against another, when they both claim 
by one patron, and the right of patronage 
is not called in question ; as if a patron 
first presents A. to a benefice, who is insti- 
tuted and inducted thereto ; and then, upon 
pretence of a vacancy, the same patron pre- 
Bentfl B. to the same living, and lie also 
obtains institution and induction. Now, if 
the fact of the vacancy be disputed, then 
that clerk who is kept out of tbe profits of 
the living, whichever it be, may sue the 
other in the Spiritual Court for spoliation, 
or taking the profits of his benefice ; and it 
shall there be tried whether the living were 
or were not vacant, upon which the vali- 
dity of the second clerk's pretensions must 
depend. Lea Termes de la Ley; F. N. B. 
36. 

SPOUATOS. It is a maxim of law, 
bearing chiefly on evidence, but also upon 
the value generally of the thing destroyed, 
that everything most to his disadvantage is 
to be presumed against the destroyer (spo- 
liator), contra spoliaiorem omnia prxsu- 
tnuntur. Armory v. Ddamirie, X 8m. 
L. C. 315. 

STAKEHOLDER. Is the person with 
whom money is deposited upon a bet or 
wager to abide the event. Such money 
may be recovered before the event, but not 
afterwards. Manning v. PurceU, 7 De Q. 
M. & 6. 55. 

See title Wageiu 

ffTALLAOE. A toll, or duty, payable 
for the liberty of erecting a stuU in a fair 
or market, ralm. Rep. 77 ; Com. Dig tit. 
" Market" (F. 2) ; Brady Bor. App. p. 12. 

STAXF DUTIBS. A branch of the 
royal revenue, consisting of a tax imposed 
on all parchment and paper, whereon any 
legal proce^ings, or private instruments of 
almost any nature whatsoever, are written* 
These duties are at present regulated by 
the Stamp Act, 1870 (33 & 34 Yict. c. 97), 
and Appendix thereto. 

STAKDIHO 0BDEB8. The rules 
adopted by the Houses of Parliament for 
the permanent guidance and order of their 
proceedings are called *' Standing Orders," 
and are contradistinguished from the ses- 
sional orders (see that title), by the fact, thnt 
the former, unless rescinded by a special 
vote of the House, continue in force, not 
only from one session to another, but from 
one parliament to another ; while the latter 



BTAKDnrO OBinSBB— continued, 
are intended to last only during the session 
in which they are made. In the House of 
Lords every new standing order is added 
to **The Roll of Standing Orders," care- 
fully preserved and publuhed ftom time to 
time. In the O>mmons, there is no autho- 
rized collection of standing orders except 
in relation to private bills. May's Trea- 
tise on Parliament 

STAEITABT OOITBTS. GourU in De- 
vonshire and Oomwall for the administra- 
tion of justice among the miners and 
tinners. These Courts are held before the 
Lord Warden and his deputies by virtue 
of a privilege granted to the workers of 
the tin mines there, to sue and be sued in 
their own 0>urts only, in order that they 
may not be drawn away from their busi- 
ness by having to attend law suits in 
distant Courts. Bao. Abr. tit. *' Courts of 
the Stannaries." 

BTAB-GHAMBER. The Court called 
by this name is commonly regarded as 
being the Aula Regis sitting in the Star 
Chamber, a room at Westminster. The 
iurisdiction of the Court would, tlierefore, 
be all or some part of that residuary juris- 
diction which remained after the severance 
of the Courts of Exchequer, Ck)mmon 
Pleas, Queen's Bencli, and Chancery. 

By the stat. 3 Hen. 7, c. 1, the Court was 
remodelled, and its jurisdiction placed 
upon a lawful and permanent basis. That 
Act empowered the Chancellor, Treasurer, 
and Keeper of the Privy Seal, or any two 
of them, with one spiritual and one tem- 
poral peer, and the Chief Justices of the 
Couits of Queen's Bench and Common 
Pleas, or hi their absence, two other 
justices, to call before them and to punish 
the following offenders and classes of 
offences : — 

(1.) Combinations of the nobility and 
geiitiy, supported by liveries, &c ; 

(2.) Partiality on the part of sherifts in 
making up the panels of jurors, or 
in making uutrue returns of 
members ; 

(3.) Bribery in jurors ; and 

(4.) Riots and unlawful assemblies. 

By a later statute 21 Hen. 8, c 20, the 
President of the King's Council was addtd 
to the list of judges; and bv the stat. 31 
Hen. 8, c. 8, which gave to the king's pro- 
clamations in ecclesiastical matters the 
force of law, all persons offending against 
such proclamations were to be tried before 
the Star-Chamber and punished with fine 
and imprisonment. 

The jurisdiction of the Court is defined 
by Lord Bacon as extending to "forces, 
frauds, crimes, various of stellionate, and 
the inchoations or middle acts towards 

Z 2 
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orimeB capital or heinous not actually com- 
mitted or perpetrated." 

The utility of the Star-Chamber, in the 
reigns of Henry VII. and subsequent mo- 
narchs consisted in two principal func- 
tions, viz. 
(1.) In its repression of the turbulence of 
the nobility and gentry in the pro- 
vinces ; and 
(2.) In its supplying a Court of jurisdic- 
tion for matters which, as being of 
novel origin, were unprovided for 
by the existing tribunals, e.g., iu 
the case of offt nces against procla- 
mations in ecclesiastical matters. 
The effect of tlie Court was to enhance 
the royal autboiity, which it did by sup- 
plying the executive with a speedy and 
etfcctive machinery. Cardinal Wolsey has 
the credit of having improved and ex- 
tended the jurisdiction of the tribunal. 

But tlie very nature of the jurisdiction 
of the Court of Star-Chamber rendered its 
process liable to great abuses; nnd 
nolsey's connection witb it was one of the 
principal causes of his unpopularity. The 
increase of those abuses was the ultimate 
cause of its abolition by the XiOng Parlia- 
ment in 1640. 

STATE 07 FA0T8. Formerly, when a 
Master in Chancery was directed by the 
Court of Chancery to make an inquiry or 
investigation into any matter arising out of 
a suit, and which could not conveniently 
be brought before the Court itself, eacli 
party in the suit carried in before the 
Master a statement shewing how the party 
bringing it in represented the matter in 
question to be; and this statement was 
technically termed a state of facts, and 
formed the ground upon which the evi- 
dence was received ; the evidence being, in 
fetct, brought by one party or the other to 
prove his own or disprove his opponent's 
state of facts (Qray's Ch. Prac 109, 110). 
And sp now, a state of facts means the 
statement made by any one of his veisiou 
of the facts. 

STATIVG FABT OF A BILL IK CHAK- 
OBST : See title Bill in Equity. 

STATUTE. The statutes are the 
written laws of the kingdom, made by 
the king's majesty, by and with the 
advice aild consent of the Lords spiritual 
and temporal aud Commons in Parlia- 
ment assembled. They are either general 
or special, public or private. A general or 
public Act is a universal rule that regards 
the whole community; and of this the 
Courts of Law are bound to take notice 
judicially and ezofficioy without the statute 
being specially pleaded or formally set 
forth by the party who claims advantage 



ST Ar v'JLJS— continued, 

of it. Special or private Acts are rather 
exceptions than rules ; being those which 
only operate upon particnhur persons and 
private concerns: such as the Romans 
entitled privilegia (in the favourable sense 
of that word), or senattig decreta^ in contra- 
distinction to the tenatus eonsuUa, which 
regarded the whole commxmity; and of 
these (which are not promulgated with the 
same notoriety as the former) the judges 
are not bound to take notice, unless they 
he formally shewn and pleaded. Thus, 
for instance, the statute 13 Eliz. & 10, to 

f>revent spiritual persons from making 
eases for longer terms than twenty-one 
vetirs, or three lives, is a public Act; it 
being a rule prescribed to the whole body 
of spiritual persons in the nation. But an 
Act to enable the Bishop of Chester to 
make a lease to A. B. for sixty years, is an 
exception to tliis rule ; it concerns only the 
parties and the bishop's successors, and ia 
therefore a private Act. 

Various rules have been made regarding 
the construction or interpretation of sta* 
tutes ; the short substance of which is as 
follows : — 

I. Where the words of the statute are 
unambiguous, then by the words alone it is 
proper to abide, unless, perhaps, in the case 
only of manifest absurdity (Z>r. BotdianCe 
Ckue, 8Kep. 118 a): 

II. Where the words of the statute are 
ambiguous, then the following subsidiary 
rules are to be applied : — 

(1.) Inquire the Common Law before 

the making of the statute ; 
(2.) The mischief against which it did 

not provide ; 
(3.) The remedy which Parliament 

thought to apply ; and 
(4.) The true reason (t.e., true essence, or 
gist) of the remedy. Heifdon't 
Gate, 8 Rep. 7. 
It used also to be a general rule, that 
penal statutes were to be construed restric- 
tively, and beneficial statutes liberally; 
but as to the propriety of such a rule, there 
may well be considerable doubt. See 
Austin's Lectures on Jurisprudence. 

STATUTES. An enumeration of the 
important early statutes of a more general 
character, which Lave produced a great 
effect in the history of English Law, ootii 
public and private, is here given, — 

I. Otheb than EcxaJEBiAsrioAL : — 
1087 : The 52nd Law of William L, 

making feudalism general. 
1164 : Constitutions of Clarendon, regu- 
lating the civil and ecclesiastical 
jurisdictions and the matters which 
were the proper subjects of such 
jurisdictions. 
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20 Hen. S (SUUute of Merlon). 

52 Hen. 3 {Statute of Marlbridge). 

3 E<lw. 1 (Statute of Westminster the 

First). 

6 Edw. 1 {Statute of Gloucester). 

7 Edw. 1 (Statute de Religiosis VirU). 
1 1 Edw. 1 (Statute of Acton-Bumell). 

13 Edw. 1 (StaiuU of Westminster the 

Second). 
13 Edw. 1 (Stofute of McrehanU). 
13 Edw. 1 (Statute of Circumspect^ 

agatis). 
18 Edw. 1 (Statute of Westminster the 

Third.) 
25 Edw. 1 (StatuU of Confirmaiio Char- 

tarum). 
25 Edw. 1 (Statute de TaUagio non Con- 

cedendo). 
28 Edw. 1 (Statute of Articuli super 

Chartas). 
9 Edw. 2 (StatuU of AHicuti Clert). 
17 Edw. 2 (Statute of Prssrogativa Regis). 
25 Edw. 3, 8t. 4 (Statttte of Provisors). 
25 Edw. 3, 8t. 5» c. 4 (StatuU of Treasons). 

15 Rich. 2, 0. 5 (Statute of Mortmain). 

16 Rich. 2, c. 5 (StatuU of Prtemunire). 
2 Hen. 4. c. 15 (StaluU de H«retico 

Comburendo), 

4 Hen. 7, c. 24 (StatuU of Fines). 

11 Hen. 7, c. 1 (Statute concerning AUe- 

gianoe to a Sovereign do facto). 

II. EoCLESIAfiTIOAL : — 

10 Hen. 2 (Ck)n8titutions of Clarendon). 
7 Edw. 1 (Statutum de Religiosis Viris). 
9 Edw. 2, 8t 1 (ArticuU Cleri). 

15 Ric. 2, c. 5 (StatuU of Prxmunire). 

24 & 25 Hon 8 (Appeals to Rome taken 

away\ 

25 & 26 Hen. 8 (The King decLired Su- 

preme Head of tlje Church of 
England, and the Arehbhihop of 
Canterbury empowered to grant 
licences and dibpensationB in lieu 
of the Pope). 

1 Eliz. c. 1 (Act of Supremacy). 

1 Eliz. c. 2 (Act of Uniformity). 

16 Car. 1 (Abolition of Court of High 

Commission). 
6 Car. 2 (Establisliment of Presbyteri- 
anism in England). 

12 Car. 2 (Restoration of Epiacopali- 

anism in Enpjlaiid). 

13 Car. 2 (Corporation Act). 
13 Car. 2 (Act of Uniformity). 

16 Car. 2 (Act against Conventides). 

17 Oar. 2, c. 2 (Five Mile Act). 
25 Car. 2, c. 2 (Test Act). 

1 W. & M. 0. 8 (Toleraton Act)- 

11 & 12 Will. 3, c. 4 (Act of Settlement). 
13 Will. 3, c. 6 (Oath of Abjunition). 
21 & 22 Vict. c. 48 (Oath of Allegiance). 



STATUTES AT LAS6S. Are an authen- 
tic collection of tho various statutes which 
have been passed by the British Parlia- 
ment from very early times up to the pre- 
sent day. Tho oldest of these now extunt, 
and printed in our statute book, is the 
famous Magna Charta, as confinned in 
Parliament 9 Hen. 8, though doubtless 
there were many Acts before that time, 
the records of which are now lost, and 
whose provisions are perhaps in the present 
dav currently received for the maxims of the 
old Common Law, or customs of the realm. 
The statutes from Magna Char ta down to the 
end of the reign of Edward II. (including 
also some which, because it is doubtful to 
which of the three reigns of Henry III., 
Bklward I., or Edward II., to assign them, 
are termed inoerti temporis), compose what 
have been called the veUra statuia ; on the 
other band, those from the beginning of 
the reign of Edward III. are contrudibtin- 
guished by the appellation of the nova 
statuta. Dwarris on Stat. 626. 

STATUTE-XISBCEAHT. A writing in 
the nature of a bond, which was intro- 
duced in the reign of Edward I., for the 
purpise of allowing lands to bs charged 
with the payment of debts contracted in 
trade, which wad contrary to all feudal 
principles. It in called statute-merchant, 
because usually made between merchants, 
and according to the forms expressly pro- 
vide<l by statute, which direct both boforo 
what persons, and in what manner, it ought 
to be ma'le. It is somewhut in the nature 
of what is termed a vivum vadium, or living 
pledge, by which a man borrows a sum of 
money of another, and giants him an estate 
to hold till the rents and profits shdll 
repay the sum so borrowed. A statute- 
merchant may, therefore, be said to be a 
security for a debt acknowledged to bo 
due, and by which not only the body of 
the debtor may be imprisoned, ami his 
goods seized in satisfaction of the debt, 
but also his lands may be delivered to the 
creditor till out of the rents and profits of 
them the debt may be satisfied ; and during 
such time as the creditor so holds his laods 
he is called a tenant by statute- merchant, 
and such creditor's estate or interest in the 
lands during that period is termed an 
estate by statute-merchant. 

STATUTE-STAPLE. A security for a 
debt acknowledged to be due before the 
mayor of the staple, that is, the grand 
mart for the principal commodities or 
manufactures of the kingdom, formerly 
held by Act of Parliament in certain 
trading towns. It is called ^ statute- 
staple,'' because entered into before the 
mayor of such staple, and made according 
to certain forms prescribed by statute. 
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This seoority, which ia in the nature of a 
bond given by the debtor to the creditor, 
is very similar to a statute-merchant, and 
wasoriginally permitted only among traders 
for the benefit of commerce. By it, not 
only the body of the debtor may be im- 
prisoned, and his goods seized in satis- 
faction of the debt, but also his Unds may 
be delivered to the creditor till out of the 
profits and rents of them the debts may be 
satitffled ; and during such time as the cre- 
ditor EO holds the lands he is called ** tenant 
by statute-staple," and his estate or interest 
in the lands auring that period is called 
an '* estate by statute-staple.** 

STATUTE 07 JX0FAIL8 : See titles 
Amendmxmt; Jeotailb. 

STXAUKO : See title Labceny. 

BTEAIIKO AV HEIBE88 : See title 
Abduction. 

8TZT PBOCESSITS. Is an entry on the 
roll in the nature of a judgment, of a di- 
rection that all further proceedings i>hall 
be stayed (^i.e.t that the process may stand), 
and it is one of the ways by which a suit 
may be put an end to by an act of the 
party, as distinguished from a termination 
of it by judgment, which is the act of the 
Court. 

BiJSwAXIX This word signiiles a man 
appointed in the place or stead of another, 
and generally denotes a principal officer 
within liis jurisdiction. The greatest, how- 
ever, of these was the Lord High Steward 
of England, whose functions were of a very 
important nature, having, next under the 
king, the BUpervi»ion and regulating the 
administration of justice, and most other 
affairs of the realm, both of a civil aud 
military nature. Tiiere is also an impor- 
tant officer, called a ** steward of a manor," 
who has the general management of all 
forensic matters connected with the manor 
of which he is steward. He stands in 
much the same relation to the lord of the 
manor as an under-sheriff does to the 
sheriff. Gowel. 

STEWABTBT. In the Scotch Law 
seems to be synonymous with the English 
word ** county." Thus, '* any shire or 
stewartry in Scotland," is used in the 12th 
section of 5 ft 6 Vict. o. 85 (the Income 
and Property Tax Act); and by 1 Vict, 
c. 39, it is enacted that the word ^* county " 
occurring in any future or existing Act 
shall comprehend and apply " to any 
stewartry in Scotland, excepting where 
otherwise specially provided, or where 
there is anything in the subject or context 
repugnant to such meaning or application." 
See Beirs 8c. Law Diet. tit. " County." 



flfTIHT, GOmiOir WITHOUT. Common 
without stint is the right of commoning or 
feeding an unlimited number of cattle on 
the common, and that throughout the year, 
without limitation of time. The notion, 
however, of Uiis species of common is said 
to be exploded, as a right of common with- 
out stint cannot exist in law. 2 Chit Bl. 
3i, n. (32). 

See further title Coumon. 

STIBPES. Taking property by repre- 
sentation is called ** succession pereHrpee^" 
in opposition to taking in one's own right, 
or as a principal, wnich is termed per 
capita. It is called succession per etirpee^ 
bcMxiuse according to the roots ; that is, all 
the branches inherit the same share that 
their root, whom they represent, would 
have done. 

See also title Capita, DiSTBiBmoN 

FEB. 

STOCK. This is the general name for 
the public funds, but is applicable gene- 
rally to the like funds of corporate bodiesL 
It is a chose in action, and cannot be sued 
for as money (Nightingale v. Deti$me, 2 \V. 
BL 684). It carries interest, which has 
been defined to be a right to receive a per- 
petual annuity subject to redemption ( IrtZd- 
nuin V. Wildman, 9 Ves. 177). The Bank 
of England is the depositary of the public 
funds, and liable only as such (Humber- 
etone v. Chase, 2 Y. & C. 209). The inte- 
rest or dividends have by a recent Act (32 
ft 33 Vict. c. 104, the Dividends and Stock 
Act, 1869), been made payable upon war- 
rants sent through the post. 
See also next title. 

STOCK KXCHAKGE. This is a society 
or club, prescribing rules which bind its 
members, and its customs bind all persons, 
whether members or not, having dealings 
upon it. The persons transacting business 
pi-ofessionallv on the Exchange are either 
orokers or jobbers ; the former being agents 
merely for their customers, the latter (es- 
peei.illy since the stat 23 Yict. c. 28, re- 
pealing Sir John Barnard's Act, 7 Geo. 2, 
c. 8) dealing for themselves while at the 
same time making purchases and sales for 
their customers, daiefly by means of what 
are called ** time-bargains.*' See Cotee y. 
Brietowe, L. R. 4 Ch, Ap. 3; GrieteU v. Brie- 
touje, L. B. 4 C. P. (Ex. Ch.) 36; and 
Maxted v. Paine, L. R. 4 Ex. 81. 

STOPPAGE IK TKAKSrrU. This is 
the right of the unpaid vendor of goods 
to stop them in certain cases before they 
have reached the actual or constructivo 
possession of the vendee, and to resume 
the possession, so as to put himself in the 
same position as if he had not parted with 
it. The first case in which the principle 
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was acted on is Wiseman v. VandepuU (2 
Vem. 203; Tador's Mere. C. 031). The 
right arises properly only in cases in which 
the vendee or consignee has become bank* 
nipt or insolvent ; but a general inability 
to pay, evidenced by stoppage of payment, 
is soOicient to satisfy the rule (Bm. M. L., 
8th ed., p. *544). Moreover, the Tight. 
or an analogous one, may exist by special 
contract. WHnuhunt v. Bcwker, 2 Man. 
& G. 792. 

The right determines when the goods 
have reached their destination, whether or 
not they are yet in the actual possession of 
the vendee. Usually, the carrier of the 
goods is a inm^ neutral agent between the 
vendor and the vendee ; and in ordinary 
cases, therefore, the transit is regarded as 
continuing as long as the goods are in the 
carrier's possession. But if the carrier 
enters into any new relation with the 
vendee, becoming, e.g., custodiiin as well 
as carrier, that determines the transit, al- 
though the goods may not yet have reached 
their destination (Whitehead v. Andenon, 
9 M. & W. 534). Bo, ulso, the extrcise by 
the vendee of acts of ownership over the 
goods, will in general determine the transit ; 
for example, if the vendee take samples 
of the goodd with the intention of taking 
a constructive possession, and the carrier 
retaining possession of the goods has ex- 
pressly or impliedly assented to keep the 
goods as agent for the vendee (Whitehead 
V. Anderton, Bupray And if the goods 
are delivered on board the vendee's own 
ship, that determines the transit (Stiiots- 
mans v. Lancashire and Yorlcshire By, 
Co., L. R. 2 Ch. App. 882), unless, in- 
deed, the vendors in such a case procure 
(as they ought to procure) tlie master's 
bill of lading, making them deliverable 
to their order or assigns, for in this way 
they reserve to themselves the jus dispo- 
neiMi (Turner v. Trustees of Liverpool 
Docks. Ex. 543) and may re-take 
possession, or transfer the property by 
indorsement and delivery of the bill of 
lading (Shepherd v. Harrison, L. R. 4 
Q. B. 190, 493). And where goods sold 
in London free on hoard (f. o. b.), to be 
paid for on delivery on board by bill or 
cash at a certain discoxmt, were shipped on 
a vessel selected by the vendee, and the 
vendor elected to take a bill, and it ap- 
peared that by the custom of the port the ex- 
pression ** f. o. b." indicated that the vendee 
was considered as the shipper, although the 
vendor was to pay the expenses of ship- 
ment, it was held that the transit was 
determined by the delivery on board, and 
the receipt of the bill. Covsasjee v. Thomp- 
son, 5 Moo. P. C. C. 165. 

Where goods are in a warehouse and not 
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on carriage, it is a general rule that the 
right of stoppage to transitu determines so 
soon as a delivery order is given by the 
vendor to the vendee, and the warehouse- 
man assents thereto; but this is onlv so 
where no acts remain to be done, such as 
weighing, measuring, or separating, to 
asoertain the quantity, value, or identity 
of the goods (Hanson v. Meyer, 6 East, 
614 ; Tud. M. G. 600). Tile mere giving 
of a delivery order does not operate as 
a constructive delivery of the goods 
(JITEwan v. Smith, 2 il. L. 0. 209) ; and 
the transfw of a delivery order has no such 
effect as the indorsement and delivery of 
a bill of lading (Akerman v. Humphrey, 

4 Bing. 516). Moreover, the warehouse- 
man's assent to hold the goods for the 
vendees may, in certain cases, estop him 
perdonally from denying their right to the 
possession of the goods, whihe it leaves the 
right of the vendors to stop in transitu 
unaffected. Stonard v. VutUcin^ 2 Camp. 
344. 

Where there would be a right to stop 
if the transitus had begun, there is, a 
fortiori, a right to refuse to allow the 
transit even to begin. Dixon v. Yates, 

5 B. & Ad. 313. 

The right of stoppage is not determined 
by part payment or part delivery, unless in 
the latter case the vendee take pussesbion of 
the part in name of the whole ; although 
even then the vendor is entitled under cer- 
tain circumstances to hold the remaivider 
of the goods until the price for the whole 
is paid (Wentu>orth v. Outhvoaite, 10 M. k 
W. 486). Neither is the right of stoppiige 
determined by a resale of the goods by the 
vendee, in the absence of course of a' pre- 
vious delivery thereof to him. Craven v. 
Byder, 6 Taunt. 433. 

The right to stop in transitu is personal 
to the vendor or consignors; it dots not 
belong to a surety for the price of the 
goods (Siffken v. Wray, 6 East, 371). The 
vendor may, however, at any time before 
the transit is ended, ratify and thereby 
make good the act of a stnmger who stops 
the goods. Bird v. Brown, 4 Ex. 786. 

Under the Interpleader Act, 1 & 2 Will. 
4, c. 58, and the C. L. P. Act, 1860, s. 12. 
the master of a vessel, or warehousenuui, 
having the goods in his possession, may 
obtain an order of interpleader upon the 
adverse claimants, and that whether or not 
the two claims have a common origin. 

The following is a summary of the rules 
regarding stoppage in transitu : — 

(1.) The riglit of stoppage in transitu is 
not a rescission of the contract, but at the 
most a re-vesting of the possession in the 
vendor. Wentworth v. Cuthtoaite, 10 M. & 
W. 451 ; 
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(2.) The right is persoDsl to the con- 
signor, and doos not extend, e.g.j to a 
sarety for the pric^ of the goods. Siffken 
V. HVay, 6 Eaat, 871 ; 

(3.) The right only endures during the 
transitt and the transit is taken to have 
ended so soon as the goods come into the 
actual or constructive possession of the 
vendee. Edwardt v. Brewer^ 2 M. & W. 

* (4.) The termination of the transit as to 
part is not the termination of it as to the 
rest {Tanner v. ScoveU, 14 M. & W. 28) ; 
unless the contract was entire (JIammond 
V. Anderson, 1 N. R. 69) ; 

(5.) The termination of the transit may 
be accelerated by tKe vendee {Whitehead 
V. Anderson^ 9 M. & W. 518); but may 
not be prolonged by tiie carrier. Bird v. 
Brown^ 4 Ex. 786 ; 

(6.) The right to stop in trantHa is 
defentod by Uie consignee's negotiating 
the bill of lading to a bond fide trans- 
feree for value {Liekharrow v. Masony 
1 Sm. L. C. 699) ; 9eeuty if to a mala fide 
transferee. Cumming v. Broum, 9 llast, 
514: 

(7.) But the indoraee, even since 18 & 19 
Vict. c. Ill, takes subject to the equities 
attaching upon his indorser. Gurney v. 
Behrend, 2 E. ft B. 622. 

STRiUrOEBS. These are third persons 
generally. Thus, the persons bound by a 
fine are parties, privies, and strangers. 
The parties are either the cognizors or 
cognizees ; the privies are such as are in 
any way related to those who levy the fine, 
and claim under them by any right of 
blood, or other right of representation ; 
the strangers are all other persons in the 
world, except only the parties and privies. 
In its general legal signification it is 
opposed to the word ** privy." Those who 
are in no way parties to a covenant, nor 
bound by it, are also said to bo strangers 
to the covenant. 

STBDOKO A JUBT. Is the act of 

selecting or nominating a jury of twelve 
men out of the whole number returned as 
jurors on the panel. This, in common 
jury caees, is usually done by the associate 
of the Court at the trial putting all their 
names in a box, and then drawing out 
twelve promiscuously. The phrase, how- 
ever, seems more commonly used with 
regurd to a special jury, in which the 
mode of procoeding is somewhat varied. 
The proper officer of the Court appoints a 
time and place for ''striking the special 
jury,'* at which the under-sheriff, or his 
agent, and the parties attend. The num- 
ber from the jurors' list arc then put into 
a box, and the forty-eight names oorre- 
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spending with the forty-eight numbers 
drawn by each party alternately, and 
this number is afterwards reduced, and 
constitutes the special jury. Lush's Pr. 
471, 477; stat. 6 Geo. 4, c. 50, BS..30, 32, 
84, 87 : Juries Act, 1870 (33 & 34 Vict. 
0.77). 

STBOITG EAHD. The words "with 
strong hand " imply a degree of criminal 
force, and much more tlian is meant by 
the words *'with force and arms'* (rt et 
armis). The statutes relating to forcible 
entries use these words, ''with a strong 
hand," as describing tliat degree of for'^ 
which makes an entry or detainer of lands 
criminal, and entitles the prosecutor, under 
circum&tances, to restitution and damages ; 
whereas the words **t?» et armie" with 
force and arms, are mere formal words in 
the action of trespass, and if issue were 
taken upon them, the plaintiff wonid 
not be bound to prove any force. Rex 
V. TTtTaon, 8 T. R. 3«2, 363 ; 'per Law- 
rence, J., Lotjpe V. King^ 1 Saond. 81 ; 
Harvey v. Brydges^ 14 M. & W. 440, per 
Parke, B. 

STUFF OOWV. Is the professional 
robe worn by barristers of the outer bar, 
viz., those who have not been admitted to 
the rank of Queen's counsel. 
See title Silk Gown. 

SUBlKFJfi U DATIOV. Tlie system which 
tlie feudal tenants introduced of granting 
smaller estates out of those which they 
held of their lord, to be held of themselves 
as inferior lords; and as the system was 
proceeding downwards ad infinitum, and 
deprived the lords of their feudal profits of 
wardships, marriages, and escheats, which 
fell into the hands of these mesne, or middle, 
lords, who were the immediate superiors of 
him who occupied the land, a provision 
was made in the thirty-second chapter of 
Magna Charta, 9 Hen. 3, prohibiting any 
man either to give or sell his land without 
reserving sufficient to answer the demand 
of his lord. Ultimately, by the stat. Quia 
Emptores, 18 Edw. 1 (Statute of West- 
minster the Third), c. 1, subinfeudation was 
entirely suppressed, and instead of it alien- 
ation in the modem sense was introduced, 
so that thenceforth the alienee held of the 
same chief lord and by the same services 
that his alienor before him held. 
See title Alienation. 

SUBMISSION : See next title. 

SUBHIBSIOir BOHD : See next title. 

SUBMISSIOK TO ABBTTBATIOK. The 

submitting matters in difference between 
parties to the award or decision of an arbi- 
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SUBHIBfllOV TO ABBIIllATIOV-<(m<. 

trator, and also the bond by wbich the 
parties agree so to snbinit tneir matters 
to arbitration, and by which they bind 
themselves to abide by the award of the 
arbitrator, are commonly called the sub- 
mission or submission bond. 

SUBOXHAHOV 07 PEBJUBT. The 

offence of procuring another to take such 
a false oath as would constitute perjury in 
the principal. To render the offence of 
subornation of perjury complete^ either at 
Common L<aw or on ihe statute, the false 
oath must be actually taken, and no abor- 
tive attempt to solicit the party to take it 
will bring the offender within its penalties. 
(3 Mod. 122). Tlie punishment is the same 
as for perjury, viz., fine or penal servitude 
for not more than seven nor less than five 
years, 3 Geo. i, c. 114 ; 20 & 21 Vict. c. 3 ; 
27 & 28 Vict. 0. 47. 

SUBPCEVA. A writ by which persons 
are commanded to appear at a certain 
place, at a certain time, under a penalty of 
£100. This writ is used both in the Courts 
of Chancery and in the Courts of Common 
Law, and is applied to various purposes. 
The subpoBua most frequently in use in 
Chancery proceedings was that by which 
parties were commanded to appear in 
Court, and answer the plaintiff's bill, and 
which was thence called a subpoena to 
appear and answer. This subpoena was, 
however, abolished by the Jurisdiction 
Act, 1852. There are, however, other sub- 
poenas still in use in Chancery proceedings, 
and wbich are of the same nature as the 
above, though applied to effect different 
objects. The subpoenas of most frequent 
occurrence in Common Law proceedings 
are, (I.) Those used for the purpose of com- 
pelling witnesses to attend in Court to give 
their testimony on a trial, and which are 
thence called subpoenas ad testificandum; 
(2.) Those used for the purpose not only 
of compelling witnesses to attend in Court, 
but also requiring them to bring with 
them books or documents which may be in 
their possession, and which may tend to 
elucidate the subject matter of the trial, 
and which are thence called subpoenas 
duces tecum, 

SUBBOOATIOir. In French Law de- 
notes the putting a third person who has 
paid a debt in the place of the creditor to 
whom he has paid it, so as that he may 
exercise against the debtor all the rights 
which the creditor if unpaid might have 
done. It is of two kinds,— either (1.) Con- 
ventional, or (2.) Legal, the former being 
where the subrogation is express by the 
acts of the creditor and the third person, 
the latter being (as in the cose of sureties) 
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where the subrogation is implied by the 
law. 

SDTWCIJTBnrO WITJUEBS. He who 

witnesses or attests the signature of a 
party to an instrument, and in testimony 
thereof subscribes his own name to the 
document. 

flUBSEQUZHT C0HDITI0K8: See title 
Condition. 

BUBSIBT. An extraordinary grant in 
the nature of a tax, aid, or tribute granted 
by Parliament to the King to meet the 
exigencies of the state. 
See title Taxatioh. 

SUBIBACnOir. is the offence of with- 
holding (or withdrawing) from anotiier 
man what by law he is entitled to. There 
are various descriptions of this offence, of 
which the principal are as follows : — 

(1.) Subtraction of suit and service, 
which is a species of injury affecting a 
man's real property, and consists of a with- 
drawal of (or a neglect to perform or pay) 
the fealty, suit of court, rent, or customary 
services, all of which in feudal times, and 
some of which at the present day, are 
reserved by the owner of the land to him- 
self when he lets or leases it to another. 
For this neglect of duty on the part of the 
tenant the law gives the landlord the 
peculiar remedy of distress; but the other 
remedies formerly in use for rent in arrear, 
and for subtraction of suit and service, 
were abolished by the stat. 3 ft 4 Will. 4, 
c. 27, which put an end to almost all kinds 
of real actions; the only actions which 
now lie for rent being of the personal class. 
But for the neglect to perform any cus- 
tomary service, such as the neglect or 
refusal to grind com at the landlord's mill, 
an action on the case will lie to compensate 
the party injured in damages. 2 B. & C. 
827. 

(2.) The subtraction of tithes is the with- 
holding from the parson or vicar, whether 
the former be a clergyman or a lay impro- 
priator, the tithes to which he is entitled, 
and this is an offence cognizable in the 
Ecclesiastical Courts ; for though thoso 
Courts have no jurisdiction to try the right 
of tithes (unless between spiritual persons), 
yet where only the feet, whether or not the 
tithes allowed to be due are really sub- 
tracted or withdrawn, is in dispute, this is 
a personal transient injury, for which the 
remedy (viz., the recovery of the tithes or 
their equivalent) may properly be had in 
the Ecclesiastical Court. But any dispute 
as to tithes in their original form is now 
rare, that species of property having been 
in the great majority of ptirishes already 
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oommuted into a com rent^harge, mider 
the provisioDfl of the Tithe Commntation 
Act (6 & 7 Will. 4, c. 71). 2 BoU. Abr. 
809. 

(3.) Subtraction of conjugal rights is the 
witlidrawing or withholding by a hmiband 
nr wife of tliose rights and privileges which 
the law allows to either partv. This is an 
offence peculiarly within the cognizance 
formerly of the Ecclesiastical Courts, and 
now of the Court for Matrimonial Causes, 
and the party injured seeks redress by 
bringing a suit to «ecover those rights of 
which he or she has been deprived, called 
a suit for the restitution of conjugal rights. 
Thus, where the husband leaves his wife, 
and lives sepanite from her, without any 
sufficient reason, the Court in question will 
compel him to return to cohabitation. 

(4.) Subtraction of legacies is the with- 
holding or detaining of legacies by an 
Executor; and as such act deprives the 
legs (tees of the benefit which the law gives 
to them, and which the testator intended 
tliem to hnve, it id an offence of which the 
Courts which have a testamentary jurisdic- 
tion take notice. With them, however, 
the Courts of Equity hold a concurrent 
jurisdiction. 

(5.) Subtraction of church-rates is the 
last and most familiar class of '* subtrac- 
tion," and consists in the refusal to pay the 
amount of rate at which any individual 
parishioner has been assessed for the neces- 
sary repairs of the parish church ; and this, 
like the otiier species of this offence, is 
cognizable by the Courts Ecclesiastical. 
BogtVs Ecc. Law, 983-999 ; 1 Curt. 372 ; 
4 Ad. & E. 423; 1 Curt. 345; 12 Ad. & 
E. 233, 265 ; 1 Atk. 516 ; 2 Mad. 251. 

mrOCESSIOir DUTT. This is a duty 
varying from one to ten per cent., payable 
under the stat. 16 & 17 Vict. c. 51, in 
respect chiefly of real estate and leaseholds, 
but generally in respect of all property 
(iiot already chargeable with legacy duty) 
devolving upon any one in consequence 
of any death. The duty is to be paid at 
the time the successor comes into posses- 
sion or into the receipt of the rents or 
income of the property (fie HillaB, 2 Jr. 
Jur. 36), and, therefore, in the case of re- 
versionary property, not until the same falls 
into possession by natural causes only. 
(Contrast Lbgac?t Duty.) In case the rever- 
sionary property should devolve under 
several wills or intestacies before it falls 
into possession, a single duty only is pay- 
able, out that duty is to be at the hignest 
rate of the several successions (16 & 17 
Vict. c. 51, s. 14). (Ctmtrast Legacy Dimr.) 
If any succession is not wholly obtained 
by the successor in the first instance, the 
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duty may be paid on the value of the part 
from time to time obtained, such value to 
be estimated as the property exists at the 
time it is obtained, and not at the time of 
ihedea,ih(AU.'Gen. v. Cavenduh,Wigh. 82). 
(Compare Legaot Dctt.) If the suoccesion 
is a gross sum (not being real or leasehold 
estate) vesting at onoe in the legatee, then, 
whether the same be or not given over on 
a contingency, duty on the whole amount 
is payable all at once, with a right to bo 
recouped any over-payment in case the gift 
over takes effect, m which case the suc- 
cessor over becomes chargeable with the 
same, and at the higher rate, if his rate 
should be higher than that of the first 
legatee, 16 & 17 Yiot. c. 51, s. 36 (compare 
Lboaoy Duty) ; but if the succession is not 
a gross sum, but an annuity for life or for 
years, then, whether the same be or not 
charged upon some other succession, and 
whetiicr the same be or not given over on 
a contingency, duty is payable on the value 
only of the annuitants' interest calculated 
acoordin<; to the tables of the Act 16 & 17 
Vict. c. 51, and is to be paid by four suo- 
oesssive annual instalments, such instal- 
ments being payable with the four fir«t 
successive payments of the annuity itself, 
with a right to be recoui)ed any over pay- 
ment in case the gift over takes effect ; but 
in the case of a direction to purchase an 
annuity, or of a perpetuiJ annuity, the 
dutv is to be paid all at once on the value 
of tne annuitant's interest calculated as 
aforesai.l (16 & 17 Vict o. 51, s. 32). (Com- 
pare Legacy Duty.) In the case of a ^ift 
of personal property producing income to 
several persons in succession, — (o.) If all 
the successors are chargeable with the 
same rate of duty, the whole duty is pav- 
able at once for ttie capital of the fund ; 
and (6.) If the successors are chargeable 
with different rates of duty, the duty is to 
be calculated and paid upon each succes- 
sive partial interest in the same manner 
as if the same were an annuity, and last of 
all upon the ultimate interest (being the 
absolute interest), in the ^ame manner as if 
the same were an immecUate gift of the 
capital (16 & 17 Vict. c. 51, s. 32). (Com- 
pare Legacy Duty.) In the cat« of suc- 
cessors in joint tenancy, each is chargeable 
at his own rate of duty, in the first in- 
stance, upon his then share, and afterwards 
(if it should happen) upon his accrued 
share. (Compare Legacy Duty.) In the 
case of money directed to be laid out in 
the purchase of lands, see Legacy Duty 
f under that head. In the case of successors 
to real property, each successor, whether 
for life or in fee, is chargeable at his own 
rate of duty upon the value of his life inte- 
rest, as if the same wore an annuity for 
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his life, and snch daty is payable by eight 
half yearly instalments, — the first thereof 
at the end of one year ; but a suoceesor for 
life only, if he should die before all these 
instalments are paid pays no more, while 
on the other hand a suooeasor in fee, if he 
should die in lik^ manner, remains charge- 
able with the unpaid instalments. But cor- 
porations stand upon a different footing in 
this respect (16 & 17 Vict c. 51, ss. 16-17). 
No succession duty is payable upon a fund 
which is specially provided for the pay- 
ment of duty — ** no duty upon duty"— -( 16 
& 17 Vict, c 51, s. 32). (Compare Lboact 
Duty.) In the case of legacies which are 
subject to powers of appointment, it is 
provided by 36 Geo. 3, o. 52, s. 18, as 
follows : (1.) Where the power is limited 
both the appointees and the persons taking 
interests, either prior or subject to such 
power, are chargeable ; and (a ) If the rate 
of each legatee is the same, the duty is 
payable at once upon the capital of the 
fund : but (6.) If the rates of the several 
parties are different the duty payable by 
each is calculated as for an annuity. 
(2.) Where the power is general — (o.) If 
the appointor is entitled in default of ap- 
pointment, the appointor nays the duty, as 
upon an absolute gift to him ; and (&.) If 
the appointor is not entitled in default, 
the rule is the same, whether he takes or 
not any interest prior to the power (16 ft 
17 Vict. o. 51, s. 4). 

8U0GES8I0V TO GBOWV, LAW OF. 

The law of succession in Anglo-Saxon 
times was a mixture of the hereditary with 
the elective principles, the Grown descend- 
ing within the royal family, but not inva- 
riably to the individual pointed out by the 
strict rules of descent ; for in very many 
instances the Wittenagemote seems to have 
approved as a successor an able uncle in 
preference to the infant son of his brother, 
e.g.f Alfred excluded the son of his brother 
Ethelred, and Athelstan (although illegi- 
timate) excluded the sous of his brother 
£dward the elder ; and again, the sons of 
£dmund I. were poetponed to their uncle 
Edred, and in their turn they excluded the 
sons of Edred. The frequency of these 
instances proves that the principle of elec- 
tion was as strong as that of hereditary 
descent, if, in £eu;^ the former principle 
was not the stronger of the two. 

This mode of succession survived into 
the Anglo-Norman times, although the 
elective principle was muoh impaired. 
Thus, upon the death of William I., his 
Bon William succeeded in exclusion of 
Ilobert; and again, upon the death of Wil- 
liam II., his bx>ther Henry I. succeeded, 
in exclusion also of Robert. Subsequently, 
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however, the rules of descent became fixed 
and strictly hereditary. It is true that 
John, who was the flftli son of Henry II., 
excluded his elder brother Geoffrey's son 
Arthur, but John appears to have done so 
with diflicultv, and by means of artifice, 
for he claimed under a devise of the Grown 
from Biohard L, who was elder than 
Geoffrey, it being probably at that epoch 
a moot noint whether the Grown was or not 
devisable. However, upon the death of 
John the Grown descended upon Henry UI., 
although he was a minor of nine years or 
so, and the subsidiary principle of a re- 
gency (under the Earl of Pembroke) was 
resorted to ; so that the law of hereditary 
succession to the Grown appears by a some- 
what natural coincidence to have become 
established at the same time and in the 
same leign that the principles of primo- 
geniture and representation were esta- 
blished in the matter of the succession to' 
real property. 

The Grown of England has since de- 
scended aocordine to the strictest rules of 
primogeniture and representation. How- 
ever, the doctrine of the king's capacity to 
devise the Grown was revived in the reign 
of Henry YIIL, that monarch having at- 
tempted to devise the Grown, and having 
also made a purported devise thereof in 
tiie 28th, 32nd, and 35th years of his 
reign, under enabling statutes passed in 
tho^ years, in such manner as that the 
same should descend upon his decease 
otherwise than the law of inheritance 
pointed out, that is to say, to the issue of 
Anne Buleyn (t'.e., Elizabeth) in exclusion 
of the issue of Queen Gatharine (i.e., Mary), 
and subsequently to his son by Jane Sey- 
mour (/.«., Edwsrd VI.), with remainder to 
the issue of the younger daughter of 
Henry VII. (i.e., Mary of Suffolk, his sister) 
in exclusion of the issue of the eider daughter 
of Henry VII. (t.c, Margaret of Scotland, 
his sister). It is noteworthy, however, that 
all those attempts to alter the hereditary 
line of descent proved ineffectual, nnd that 
upon the death of Henry VIII. the Grown 
descended successively to Edward VI., 
Mary, and Elizabeth, and afterwards to 
James I., who was the great grandson of 
Margaret, according to the strict principles 
of primogeniture and representation, and 
notwithstanding that there were at the 
time of each descent persons in existence 
who might have claimed under the devises 
before mentioned. 

However, although the principle of here- 
ditary succession to the Grown is now, and 
has long been, well established, still that 
principle is, or appears at any rate to be, 
subject to the constitutional maxim esta- 
blished at the Revolution of 1688, namely, 
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that the two HoiiBee of Parliament may, 
■with the consent of the people, but for 
roaeons of overwhelming sufficiency, set 
aside or pass ovf.T the strict heir, and resort 
to the old principle of election within the 
royal family, and may even settle the 
descent of the Crown by Act of Parliament, 
as was done, for example, in the Bill of 
Bights, 1689. and again in tlie Act of 
Settlement, 1701, the present Brunswick 
dynasty holding, and claiming to hold, 
under the last-mentioned Act. 

8€6 titles Bill of Riohtb, and Bbt- 

TLEMEMT, ACT OF. 

8US (from Iiatin seguor, to follow). To 
prosecute by law ; to commence legal pro- 
ceedings against a party. It is applied 
almost exclusively to prosecuting a civil 
action against one. He who has had 
piocess issued against him is said to have 
been sued. 

SUTFERAFOS. A tenant at sufferance 
is he who holds land) or tenements l^ the 
implied permission of the owner. Thus, 
if a man tsJces a lease for a year, and after 
the year is expired continues to hold the 
premises without any fresh leave of the 
owner, such man is called a tenant at 
sufferance, and the estate which he so 
continues to hold is then called an estate 
at sufferance. And generally, a tenant at 
sufferance is one who comes in by right 
and holds over by wrong, t.e., without right. 
Bee Bouse $ Case, Tud. Conv. 1. 

SUFJElt lNO A SECOVEBT. A reco- 
very, as has been explained under that 
title, was a mode of conveyance formerly 
in use, which was effected by the party 
wishing to convey the land suffering a 
fictitious action to be brought against him 
by the party to whom the land was to be 
conveyed (who was called the demandant), 
and allowing the demandant to recover a 
judgment aguinst him for the land in 
question. Tbe vendor, or conveying party, 
in thus assisting or permitting the de- 
mandant so to recover a judgn^ent against 
him was thence technically said to "suffer 
a recovery." 

8ee title Reooveby. 

SUFFBAOAN (from suffragariy to help, or 
assist). Bishops who in fonner times were ap- 
pointed to supply the place of others during 
their absence on embassies or other business 
were so termed. They were consecrated 
as other bishops were, and were anciently 
called ^ ehorepUcopi, or bishops of the 
county,'* in contraaistinction to the regular 
bishops of the city or see. The practice 
of creating suffragan bishops after having 
long been discontinued was recently re- 
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vived ; and such bishops are now assist- 
ants of the bishops generally and at all 
times. 

BVOOESnOEB, EHTBT OF, OIT THE 
BOLL. In actions at law, whenev^, by 
the provision of an Act of Parliament or 
otherwise, a person not a ^arty to the 
recurd is to be affected by a judgment, or 
where the judgment upon the record is to 
be such as would not be ordinarily war- 
ranted by the previous proceedingB on the 
record, the proper course is to enter a sug- 
gestion on the roll, so that the party to be 
affected by it may demur if he thinks the 
facts suggested are insufficient in puint of 
law ; or to plead if he means to deny them. 
As where there are two or more plaintiffs 
or defendants, and one or more of them 
die, the action will not be abated, but sanh 
death being suggested on the record, the 
actioTi may be continued by or against the 
survivors, with or without the representa- 
tives of the deceased party. A suggebtion 
is al^ entered upon the record where a 
person not a party to the action is to be 
affected by the judgment, under the pro- 
visions of an Act of Parliament (as the 
members of a company by a judgment 
against the secretary), or where the judg- 
ment is to be such as would not be ordi- 
narily warranted by the proceedings on the 
recora, or where the sheriff to whom the 
venire is to be awarded is interested in the 
suit, or where, by the order of the Court, 
the venue in a local action is removed to 
another county, and in many similar cases, 
where the circumstances involve a devia- 
tion from the ordinary course of proceeding. 
G. L. P. Act, 1852, and Jurisdiction in 
Chanoery Amendment Act, 1852 ; 2 Arch. 
Pract. 1566; 2 Dan. Ch. Prac. 1393. 

SUICIDE : See title Felo de be. 

Buix. This word has varions significa- 
tions. As applied to proceedings at Law, 
it originally signified a number of persons 
or witnesses which a plaintiff produced to 
establish the truth of the allegations made 
in his declaration; and this practice of 
producing a suit gave rise to the very 
ancient formula almost invariably used at 
the conclusion of a declaration, et inde 
nroducit Beciam (and therefore he brings 
nis suit); and Uius, though the actual 
production has for many centuries fallen 
into disuse, still the formula until recently 
remained. The other meaning to wliich 
the word " suit " is applied will be found 
under the following titles. Steph. PI. 
461. 

SUIT AT LAW: See title Action. 
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SUIT n EQUITY : See title Bill ik 
Chanceby. 

SUIT OF COUBT. This phrase denoted 
the duty of attending the Lord's Court, and, 
in oommoo with fealty, was and is one of 
the incidents of a feudal holding, 

SUIT OF THE XnrGPS PEACE (secia 
pacts regis). The pursuing a man for 
oreaoh of the king's peace by treasons, in- 
BurroctioiiB, or trespasses. Cowel. 

0UITOB8' FUHD IE CHAECEBT was 

a fund standing in the name of the Ac- 
countant-Ci eneral of the Court of Chancery, 
and arising out of the iuterest which 
accrued from the large sums of money paid 
into the name of the Accountant-General by 
the suitors of that Court There appear 
to have been two principal accounts Kept 
at the Bank of England by the Accountant- 
General of Chancery with regard to the 
Suitors' Fund. The one was intituled 
" Account of the moneys placed out for the 
benefit and better security of the suitors 
of the High Court of Chancery/' and the 
otlier, ^Account of securities purchased 
with surplus interest aribiug from securities 
carried to an account of moneys placed out 
for the benefit and better security of the 
snitors of the High Court of Chancery." 
In cases of poverty, the Court would some- 
times allow the costs of a defendant's con- 
tempt to bo paid out of the " Suitors' Fund ** 
( 1 Daniell, Ch. Pr. 425). Now, however, 
under the statutes 32 8c S3 Vict. c. 91 
(Courts of Justice Salaries and Funds Act, 
1869), and 35 & 36 Vict. c. 44 (Court of 
Chancery Funds Act, 1872), and the 
Chancery Funds Rules, 1872, the Suitors' 
Fund has been reduced to a varying amount, 
and vested in an officer called the Pay- 
master-Geneial, who has been substituted 
for the Accountant-General, and the surplus 
moneys have been transferred to the Trea- 
sury in trust for the public and on their 
indemnity. 

BUiaiAET OOEVICnOEB. Summary 
proceedings directed by several Acts of 
Parliament for the conviction of offenders, 
and the inflicting of certain penalties 
created by those Acts of Parliament. In 
these proceedings there is no intervention 
of a jury, but the party accused is acquitted 
or condemned by the suffrage of such per- 
son only as the statute has appointed to be 
his judge, and who is usually the magis- 
trate, or bench of magistrates. See Oke on 
Summary Convictions; Greenwood and 
Martin, 1874. 

SUIOCOEB. The process used for 
bringing a party before a justice of the 
peace on summary conviction is termed a 
summons. It \a also sometimes called a 
toarrani, but the latter term commonly 
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denotes that instrument which authorizes 
the apprehension of the accused, which a 
summons does not generally do. 

8U1DE0EB AED OBSEB. In the pro- 
gress of an action at law it frequently 
becomes necessary to obtain the order of 
the Court upon some matter of minor im- 
portance ; and as such matters are of very 
fre(^uent occurrence, it would be incon- 
venient in many respects to permit the party 
seeking such an order to mnke an applica- 
tion for the same in open Court ; in con- 
sequence of which, one of the judges 
usually sits at his own chambers for the 
purpose of hearing and disposing of such 
minor matters. The party who wishes to 
obtain a judge's order must usually sum- 
mon the attorney or agent of the opposite 
party before the judge, which he does by 
obtaining a judge's summons, and serving 
it on such oppotdte party, which summons 
requires him to attend before the judge at 
a bpecified time, to shew cause whv the 
party applying for the order should not 
have it granted him. The order of the 
judge, when granted, usually orders or 
grants liberty to the applicant to have 
what he seeks. 2 Arch. Pract. 1598. 

STJlOfOES, WBIT OF. The writ or 
process used for the commencement of all 
personal actions in the Courts of Law. It 
is a judicial writ (t.e., a writ issuing out of 
the Court in which the defendant is to be 
sued, and witnessed in the name of its 
chief judge), and is directed to the defen- 
dant, whom it commands to appear in 
Court at the suit of the plaintiff, iiy the 
C. L. P. Acts, 1852 and 185^, six general 
forms of this writ were provided, viz., 
I. Where defendant is within the juiis- 
diction, and the writ b^trs no 
special indorsement ; 
II. Where defendant is within the juris- 
diction, and the writ bears a 
special indorsement ; 
III. Where defendant, being a British 
subject, is out of the juristliction ; 
lY . Where defendant, not being a British 
subject, is out of the iurisdiotion ; 
V. Where the plaintiff seeks a manda- 
mus (C. Ij. p. Act, 1854, a. 68); 
and 
VI. Where the plaintiff seeks an injunc- 
tion. C. L. P. Act, 1854. fis. 79-82, 
And under the Summary Procedure on 
Bills of Exchange Act, 1855, where that 
process is set in motion, it is by means of 
a writ of summons specially provided for 
the purpose. See 18 & 19 Vict c. 67. 

Under the Judicature Act. 1873, a writ 
of summons is prescribed for the commence- 
ment of all proceedings in the Court of 
Chancery. 
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8UMPTUABT LAWB. Laws made for 
restrainiDg excess of expenditure in clothes 
and apparel, &c. Goweh 

SUVDAY. Contracts made on Sandaya^ 
by persons in their usual trades are invalid 
under the stat. 29 Cur. 2, c 7 (Blox$ome v. 
WtUiama,3 B. & C. 232). The statute ap- 
plies to ^* tradesmen, artificers, workmen, 
labourers, and otUer persons whatsoever *' ; 
but it does not extend to people not falling 
within these categories, e.g., to a stage- 
coach owner (^Sandiman v. Brenehy 7 B. & 
0. 96) ; and works of necessity are expressly 
excepted. 

STJFESIOB COITBTS. The Courts of 
the highest and most extensive jurisdiction, 
viz., the Court of Chancery and the three 
Courts of Common Law, t.e., the Queen's 
Bench, the Common Pleas, and the Ex- 
chequer, which sit in Westminster Hall, 
are commonly so termed. 4 Steph. PI. S68, 
369, 5th ed. See aldo Peaoock v. BeU,'l 
Saund. 73; 12 Ad. & E. 256^ 4 Ad. & E. 
433, 446. 

See title Coubtb of Justice. 

8UPES8EDB. To stay, stop, interfere 
with, or annul. Thus, the proceedings of 
outlawry may be superseded at auv time 
before the return of the exigent by the 
entry of the defendant's appetirance with 
the clerk of the outlawries. Bo the Lord 
Chancellor or Court of Appeal in Chancery 
would supersede or annul a fiat in bank- 
ruptcy, if it had been improperly issued, as 
where the bankrupt was discovered not to be 
a trader within the bankruptcy laws (10 
Bing. 544; 1 Mont. & Ayr. Bankruptcy, 
514-557 ; 5 & 6 Vict. c. 122, s. 4). 
See also next title. 

8XJPEBfiED£A8. A writ which lies in 
various cases to supersede or to stay the 
doing of that which ought not to be done 
(on account of the particular circumstances 
of the case), but which ordinarily may be 
done. Thus, for example, a man may 
commonly obtain surety of peace against 
another of whom he swears he is in bodily 
fear, and the justice of whom the same is 
required cannot commonly deny the party 
such surety; but if the party has been 
before bound to the peace, then a writ of 
supersedeas lies to stay the justice from 
doing that which otherwise he ought not 
to deny. F. N. B. 236. 

See also title Sufebsedb. 

STJFEBSnnOirS ITBES. what these 
are depends partly on the Common Law, 
which renders it incumbent on the Crown to 
prevent the propagation of a false religion, 
and partlv upon particular statutes, being 
principally the following : — 

(1.) 23 Hen. 8, c. 10, assurances of lands 
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to uses to have obits perpetual, or a 

continual service of a priest for 

ever; 

(2.) 1 Edw. 6, c. 14, lands given to the 

finding or maintenance of any 

anniversary or obit, or other like 

thing, intent, or purpose ; and, 

(3.) 1 Geo. 1, c. 50, a statute appointing 

a commission to inquire into and 

confiscate to the king lands held 

on superstitious uses. 

Inasmuch as the doctrines of Protestant 

Dissenters, of Boman Catholics, and of Jews 

were all deemed contrary to the national 

worship more or less, all trusts in aid of 

such teachings were deemed superstitious ; 

but Dissenters were relieved of this inters 

pretation by the Toleration Act, 1689, 

Roman Catholics by the stat 2 & 3 WilL 4, 

o. 115, and Jews by the stat 9 & 10 Vict 

o. 59. 

See also title Chabitablb Usbb. 

8U7PLE1CSHTAL BILL. In a suit in 
Chancery it frequently happens that new 
matter has arisen or is discovered since 
the filing of the original bill in the suit, or 
that some of the parties have acquired a 
new interest or that fresh parties have 
acquired an interest in the matter in ques- 
tion ; all which matters must be brought 
to the knowledge of the Court upon the 
proceedings. Now it oooasionally happens 
that some of these objects may be accom- 
plished by amending the bill ; but after 
the parties are at issue, and witnesses have 
been examined in the suit, the bill cannot 
usually be amended, and therefore the 
defect is in such case supplied by means 
of what is termed a supplemental bill 
(Gray's Ch. Pr. 86). However, under the 
modem practice, the Court will sometimes, 
on an ex parte application by motion or 
petition, make an order to revive and carry 
on the proceeding in the original suit 
without the necessity of filing any supple- 
mental bill. 

SUPPLETOBT OATH. In the modem 
practice of the Civil Law they do not allow 
a less number than two witnesses to be 
plena probaiio (full proof); they call the 
testimony of one temi-plma pniatio only, 
on which no sentence can be founded, in 
order to supply the other half of proof, they 
admit the party himself (plaintiff or de- 
fendant) to be examined in his own behalf, 
and the oath administered to him for that 
purpoEe is culled the suppletory oath, be- 
cause it supplies the necessary qftanium of 
proof on which to found the sentence. 

8I7PPLICAVIT. A mandatory writ issu- 
ing out of the Court of King's Bench or 
Chancery to compel a justice to give security 
of peace to a party who is in bmlily danger. 
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8UFPIJZ8. The '* supplies,*' in par- 
liamentary proceedings signify the sums 
of money which are annually voted by the 
House of Commons for the maintenance of 
the Crown and the various public services. 
See titles Coaiicittee of Supply, and 

COMMITTEB OF WaT8 AND MeAHB. 

SUSGKABOB. This word signifies over- 
charge, or over and above the regular 
amount. Thus, surcharge of the forest or 
of common signifies the putting in the 
forest or on the common more beasts than 
one has a right to put ; and if, after ad- 
measurement of common, upon a writ of 
admeasurement of pasture, the same de- 
fendant surcharges tiie common again, the 
plaintiff may have a writ of second sur- 
charge {de aecundd iuperatione pasture), by 
which the sheriff is directed to inquire by 
a jury whether the defendant has in fact 
again surcharged the common contrary to 
the tenor of the last admeasurement, and 
if he has, he shall then forfeit to the king 
the supernumerary cattle put in, and shall 
also pay damages to the plaintiff. 

SmiCHASOZ Aim VAUHY. This 
phrase, as used in the Courts of Chancery, 
denotes the liberty which these Courts wUl 
occasionally grant to a plaintiff who dis- 
putes an account, which the defendant 
alleges is settled, to scrutinize particular 
items therein without opening the entire 
account. The shewing an item for which 
credit ouglit to have (but has not) been 
given is to surcharge the account; the 
proving an item to have been inserted 
wrongly is to falsify the account. 

SUB cm ni VITA, a writ that lay for 
the heir of a woman whose husband had 
aliened her land in fee, and she omitted to 
bring the writ of cui in vita for the re- 
covery thereof; in which case her heir 
might have this writ against the tenant 
after her decease. Cowel. 

8USETT OV THE PEACE. Surety of 
the peace is a species of preventive justice, 
and consists in obliging those persons 
whom there is a probable ground to suspect 
of future misbenaviour, to stipulate with, 
and to give full assurance to, the public 
that such offence as is apprehendtd shall 
not take place, by finding pledges or secu- 
rities for keeping the peace, or for their 
good behaviour. This security consists in 
being bound with one or more securities in 
a recognizance or obligation to the king 
entered on record, and taken in some 
Court, or by some judicial officer ; whereby 
the parties acknowledge themselves to be 
indeoted to the Crown in the sum required 
(for instance £100), with condition to be 
void and of none effect if the party shall 
appear in Court on such a day, and in the 
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meantime shall keep the peace, either 
generally towards the king and all his 
liege people, or particularly also with 
regard to the person who seeks such 
security. Or if the security be for the good 
behaviour of the party, then on condition 
that he shall demean and behave himself 
well (or be of good behaviour), either gene- 
rally or specially, for the time therein 
limited. 

BUBXTTSHIP. This word denotes the 
relation in which one person who is not 
primarily indebted stands towards two 
other persons, viz., the primary creditor 
whom he further assures in his debt, and 
the primary debtor whom he astdsts in 
obtaining credit. The relation is con- 
tractual in these respects, viz., the surety 
agre&i with the creditor to pay him, failing 
the debtor ; and the debtor agrees to repay 
the surety the amount which he may have 
paid on his account to the creditor. 

The utmost good faith is required from 
all parties to this contract, any concealment 
or misrepresentation of material facts on 
the part of the creditor releasing the 
surety (Pidoode v. Bishop, 8 B. & C. 605 ; 
and ^ttvre HamiWm v. WaUorij 12 CI. & 
F. 109). Whence the siuvty will be dis- 
charged if the creditor varies the contract 
with his debtor without the surety's privity, 
or if without the surety's consent he give 
time to the debtor, or release the debtor, 
but not if he merely covenant not to sue 
the debtor. 

It seems that the surety cannot compel 
the creditor (as in Roman Law. hetieficium 
exnutionis vd ardinis) to obtain payment 
of his debt from the debtor; but he can 
compel the debtor to pay the debt when 
due IPadicidc v. Stanley, 9 Hare. 627). And 
in case the surety has been called upon to 
pay, and has paid, the debt, then he is 
entitled to be re-imbursed the amount by 
the debtor, a right which is commonly 
called his right to recoupment. He has 
also under such cireumstances a right to 
have all securities held by the creditor de- 
livered up to him, whether or not the same 
securities, or any of them, are satisfied by his 
own payment of the debt (Hodgson v. Shaw, 
3 My. i K. 190, and M. L. A. Act, 1856) ; 
and whether or not he knew at the time of 
becoming surety that the creditor held such 
securities; a right which was called in 
Latin the heneficium cedendantm actionum. 

Where there are two or more sureties 
for one and the same debt, they have in 
English Law no right (as they had in 
Roman Law under the Epistida Hadriani) 
to require the creditor to split his demand 
equally between or amongp^t all the solvent 
co-sureties (heneficium divieionis), but in 
lieu thereof they have what is called the 
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right of eontrihution as ftgaiiist each other, 
where one or more have paid the eutire 
debt. At Law this right of contribution is 
regolated by the original number of co- 
sureties (Batard v. Hawes, 2 £1. & Bl. 2S7), 
but in Equity by the number of those who 
are suWent at the time of payment {Peter 
V. Bichj I Ob. Rep. 19) ; and for this pur- 
pose it does not matter whether all the co- 
sureties are by one instrument or by several 
instruments {Bering v. Earl of WifidieUea^ 
1 W. & T. L. 0. 89), provided they are 
equally upon a line as sureties for one 
common debt, and not one for one part only 
and the others for the other part of the debt 
{Coope V. Ttcynanij 1 T. A R. 426), or some as 
being only coliiiterally liable in svbndium 
of the others. SvHiin v. Wall, 1 Ch. Rep. 
149. 

SURMISE. This word commonly de- 
notes to suspect, conjecture, or suggest In 
former times, where a defendant in an 
action pleaded a local custom — as, e.g.^ a 
custom of tiie City of London — it was neces- 
sary for him '* to surmise," that is, to sug- 
gest, that such custom should be certified 
to the Court by the mouth of the Recorder, 
and without such a *' surmise " the issue 
was to be tried by the country, as other 
issues of fact are. 1 Burr. 251 ; Yin. Abr. 
246 (G.). 

SUBBJSBIJTTEB : See title RsBrTTER. 

SUBBEJOIHDEB : See title Rejoiudeb. 

' StrBSXHBEB. A surrender is of a na- 
ture directly the reverse of a release ; for as 
tbe latter operates by the greater estate 
descending upon the less, so a surrender 
operates by the falling of a less estate into 
a greater. It is defined by Lord Coke to 
be the yielding up of an estate for life or 
vears to him who has an immediate estate 
in reversion or remainder, wherein the 
estate for life or years may drown by 
mutual agreement between them. The per- 
son who so surrenders is termed the sur- 
renderor, and the person to whom he sur- 
renders is termed the surrenderee. 
See title Coitvetances. 

8T7SBEKDEB OT GOPYEOLDB. The 

mode of conveying or transferring copyhold 
property from one person to another is by 
means of a surrender, which consists in tbe 
yielding up of the estate by the tenant into 
tiie hands of the lord for such purposes as 
are expressed in the surrender. The pro- 
cess in most manors is for the tenant to 
come to the steward either in Court or out 
of Court, or else to two customary tenants 
of the same manor, provided there be a 
custom to warrant it, and there by deliver- 
ing up a rod, a glove, or other symbol, as 
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the custom directs, to resign into the 
hands of the lord, by tbe hands and accept- 
ance of his steward, or of the said two 
tenants, all his interest and title to the 
estate; in trust, to be again granted out 
by the lord to such persons and for such 
uses as are named in the surrender, and as 
the custom of the manor will warrant. 
Formerly, such a surrender was wanted in 
order to devise copyholds ; but it was ren- 
dered unnecessary by Preston*s Act, 1815 
(55 Geo. 3, c 192). A surrender in the 
case of legal estates tail in copyholds is at 
the present da^ the only moile of barring 
same (3&4t Will. 4, c. 74) ; but in the case 
of equitable estates tail in copyholds, either 
a surrender or a disentailing deed may be 
used for that purpose. 3 & 4 Will. 4, c. 
74. 

8TJSB0OATE. One who is appointe«l 
or substituted in the place of another, mnet 
commonly in the place of a bishop, or a 
bishop's chancellor. He usually presided 
in the bishop's diocesan court, and as the 
representative of the ordinarv granted 
letters of administration where the spiritual 
court was not presided over by a judge. 
Upon the death of the judges of the EctSe- 
giastical Courts in the sees of Canterbury 
and London, the surrogates of such Courts 
were by Act of Parliament directed to per- 
form their duties until ^e appointment of 
their successors. 8 Bum's £oc. Law, 667, 
229; Stat. 10 Geo. 4, c. 53, a. 13. 

SUKVIVOBSEIP. One of the incidents 
of joint estates is what is termed the dcxs- 
trine of survivorship, by which, when two 
or more persons are seised of a joint 
estate of inheritance for their own lives, 
or pur autre rte, or are jointly possessed of 
a cnattel interest, the entire tenancy upon 
the decease of any of them remains to the 
survivors, and at length to the last sur- 
vivor ; and he shall be entitled to the whole 
estate, whatever it be, whether an inheri- 
tance or a common freehold only, or even a 
less estate. This incident does not attach 
to estates held by tenancy in common ; but 
in the case of these* latter tenancies it is 
not unusual to insert a clause of survivor- 
ship or accrual as it is called. There is this 
difiference between the accrual in joint 
tenancies which is implied by law, ana the 
accrual in common tenancies which is ex- 
pressed in the words of the deed, that 
whereas the former takes place repeatedly, 
as often as the event arises, the latter is 
confined to the original shares only of the 
tenants, and does not extend also to the 
shares accrued by the accrual, it being a 
maxim of law as to the express clause that 
(in the absence of express words) there is 
** no survivorship upon survivorship " {Pain 
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▼. Benton^ 3 Atk. 80). Usaally, alao, there 
is no BurTivorship impliec] at law as between 
pariners ; moreover, the Ooart of Olianeery 
will defeat survivorship upon very slight 
duftinctions. 

Bee tiUe Joint Tbnanct. 

808FBK8B, SUSFXHUOIT. A tempo- 
rary stop or suspension of a man's rights ; 
as when a seigniory rent, &c., on aooount of 
the unity of possession thereof, and of the 
land out of which it issues, are not in ette 
for a time, but may be revived at snme 
future time; and thus suspension differs 
fVom extinguishment, whicn would extin- 
guish or annihilate the rent for ever. The 
word '* suspension " is also applied to the de- 
priving of an ecclesiastic of the profits and 
privileges of his benefice. See also a like 
use of the woid in the case of E^LtemmUB, 
gupra. 
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TACEIHO. This word denotes annex- 
ing, and as applied to mortgages it signifies 
the annexation of a siibeequent to some 
prior charge. This is its chief application 
in law ; but under the Vendor and Pur- 
chaser Act, 1874 (37 & 38 Vict. c. 78), s. 7, 
the doctrine of tacking has been abolished 
as from the 7th August, 1874. The law 
prior to that date was expressed in the 
following rules, which are principally 
taken from the oelebnited case of Brace v. 
Marlborouqh (DuckeBs), 2 P. Wms. 491 :— 

(1.) A third mortgagee buying in a first 
mortgage, being a legal mortgage, might 
annex his third mortgage to the first, so as to 
squeeze out, i.e., get paid before, the Bi oond 
or mesne mortgage ; 

(2.) Ono who is a legal mortgagee to 
begin with, and who afterwards advances 
a further sum upon a judgment, might in 
like manner annex his judgment to his 
mortgage; but one who whs a judgment 
creditor to begin with could not annex his 
judgment to a firbt legal mortgnge which 
he might afterwards obtain a transfer of; 

(3.) Tacking is excluded when all the 
mortgages are equitable ; also, where the 
third mortgage or the subsequent judgment 
is made or obtained with notice of the second 
or mesne mortgage. (See title Notice.) 

The doctrine of Consolidation may be 
taken to have fallen with the abolition of 
tacking, for it was a gross abuse of the 
doctrine of tacking. It was this, — A mort- 
gagor or the purchaser from him could not 
redeem one or any of two or more estates in 
mortgage (whether originally or by succos- 
sivo transfers) to the same individual with- 
out redeeming them all, for the mortgngre 
might heap up, i.e.y conmlidate, all his 
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mortgages upon one estate. Sdhy v. Pcm- 
fret, IJ. & H. 380 ; Beevor v. Lutk^ L. R. 
4Eq. 537. 

TAIL (fh>m the Fr. iaiUer, to cut or to 
earve). This word, used in conjunction wiUi 
the word ^ estate" or the word *' fee,** sig- 
nifies on estate of inheritance, descendible 
to some particular heirs only of the person 
to whom it is granted, in contradistinction 
to an estate in fee simple, which is an estate 
descendible to the heirs g;eneral (without 
distinction) of the person to whom it is 
granted. An estate tail is of two kinds, 
general and special. When lands are given 
to a man and the heirs of his body witl.out 
any further restiictlon, this is culled an 
ebtate tail general : because how often 
soever such donee in tail be married, his 
issue b^ every such marriage is capable of 
inheriting the estate tnil. But if the gift 
is restrained or limited to certain heirs of 
the donee's body, exclusively of others, as 
in the case of lands being given to a man 
and the heirs of his body on Mary his pre- 
sent wife to be begotten, this is an estate 
tail special, because the issue of the doneo 
by any other wife is excluded. 

Estates tail are also distinguished into 
estates tail mole and estates tail female. 
When lands are given to a person and tlie 
heirs male of his or her body, this is called 
an estate tail male, and to which the female 
heirs are not capable of inheriting. On 
the other hand, when lands are given to a 
person and the heirs female of his or her 
body, this is called an estate tail female, 
and to which the mnle heirs are not cap- 
able of inheriting. The person who holds 
an estate tail is termed a tenant in tail. 
And when a person grants land to a man 
and his particular heirs in the manner above 
dencribed (t.e., when ho creates an estate 
taiiX such person is said to entail his lands. 
1 Cruise, 78, 79 ; Les Termes de la Ley. 

Estates tail exist chiefly in lands of free- 
hold tenure, the statute De Donis Condition" 
alibus (13 Edw. 1, c. 1) upon which they 
depend speaking only of "tenements of 
inheritance." However, certain manors 
having, in imitation of the Courts at West- 
minster, introduced into their Courts tho 
analogy of tho statute, while other manors 
have persistently excluded it, it follows that 
in manors of the former class an estate tail 
in copyhold lands may and does exist, and 
arises in virtue of the snme words as the 
like estate in freehold lands ; whereas in 
manors of the latter (lass an estate tail does 
■ not exist, but a donum oonditionale only, i.e., 
a fee simple conditional at Common Law, as 
was the case with all like gifts of freehold 
lands before the Statute De Donis. 

Personal estate cannot be entailed ; and 
words of hmitatiou which would confer an 

2 A 
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estate tail in freehold lands give a fee 
simple absolute in leasehold lands {Leven- 
tharpe v. Ashbie, Tud. Ck)ny. 763), or 
qumr^ (If executory) a fee simple oondi- 
tionaL Earl of Stafford v. BvMey^ 2 Yes., 
Ben. 170. 

See also title Estate. 

TAXnrO, FIL0VI0U8 : See tiUe Lab- 

CSNT. 

TALE8. When by means of challenges, 
or any other canse, a sufficient number of 
unezoeptional jurors does not appear at the 
trial, either party may pray a ialee as it is 
termed ; that is, a supply of suoh men as 
are summoned on the first panel in order 
to make up the deficiency. For this pur- 
pose a wnt of decern tales, ooto tales^ and 
the like, used to be issued to the sheriff at 
Common Law, and must be still so done at 
a trial at bar, if the jurors make default. 
But at the assizes or nin priw, by virtue 
of the stat. 85 Hen. 8, c. 6, and other sub- 
sequent statutes, the judge is empowered at 
the prayer of either party to award a talee 
de etrcumstantibus, t .«., of the bystanders or 
of persoDs present in the Ck>urt, to be joined 
to the other jurors to try the cause, who, 
however, are liable to the same challenges 
as the prlDcipal jurors. This is usually 
done ioties tputiee till the legal number of 
twelve is completed. 1 Inst. 155. 

TALHEB PB00I88U1I BST. When 
pleading the judgment of an inferior Ck>urt 
the proceedings preliminary to such judg- 
i)ient, and on which the same was founded, 
must, to some extent, appear in the plead- 
ing; but the rule is that they may be 
alleged with a talUer proceseum eet^ i.e., 
with a general assertion that '^ suoh pro- 
ceedings were had,'' instead of a detailed ac- 
count of the proceedings themselves ; thus, 
" that A. B. at a certain Court, &c., held 
at, &C., levied his plaint against C. D. in a 
certain plea of, &c., for a cause of action 
arising within the jurisdiction, and there- 
upon such proceedings were had that after- 
vnurds, &c., it was considered by the said 
Court that A. B. should recover against tlie 
said C. D." (1 Wms. Saund. 112, 113; 
Steph. PI. 369, 5lh ed.) A like concise 
mode of stating former proceedings in a 
suit is adopted at the present day in Chan- 
cery proceedings upon Petitions and in 
Bills of Revivor and Supplement See 
Pemberton on that subject. 

TALLAGE. This word is said to be 
used metaphorically for a share of a man's 
substance, paid by way of tribute, toll, or 
tax ; being derived from the French tailler, 
which signifies a piece cut out of the 
whole. Cowel. 

See title Taxation. 



TAXATIOIT. In early Anglo-Nonnan 
times, taxation was twofold : — 
(1.) Taxes npon land, and being either 
(a.) On military tenants ; or 
(b.) On socage tenants, thereof; and 
(2.) Taxes upon persons other than 
landowners, oeing the taxes com- 
monly called taUagee. 
The taxes of the first class were nothing 
more than the incidents of tenure, viz., 
aids, reliefs, wardships, marriages, es- 
cheats, and the like, the amounts of which 
were regulated by Biagna Charta, 1215. 
The taxes of the second class were granted 
by the Commons in Parliament ; and it ia 
regarding these latter taxes that most of the 
statutes protecting the subjects' property 
against illegal taxation haye been made, 
chief amongst which is the StahUtam de 
TaUaaio mm Conoedendo (25 £dw. 1). 
But the king also derived a large revenue 
from his hereditary domains. 

In later times ftesh sources of revenue 
were opened up, namely : — 
(1.) The eiMtuma atUiqua nve magna, 
being customs granted for the 
first time in 25 Edw. 1, and fall- 
ing upon wool, woolfels, and 
leather, exported and imported ; 
(2.) The cuetvma nova eive parva^ being 
customs granted for the first time 
in 81 Edw. 1, and fiedling upon 
merchant strangers exdusiyely, 
and being in addition to their as- 
sessment under the eustuma an^ 
tiqua eive magna ; 
(3.) Butlerage, being a charge of 28. on 
every tun of vrine imported by 
merchant strangers: and 
(4.) Prisage, being a charge of 20^. for 
one tcm before and another behind 
the mast, and falling upon Eng- 
lish merchants having 20 tons of 
wine or more on board. 
Two other modes of raising a revenne 
were given to the sovereign by special 
Acts of Parliament, passed usuiJly at the 
commencement of each reign, viz. : — 
(1.) Tonnage and Poun&ge, the former 
on wine and the latter on dry 
goods; and 
(2.) Aids, being chiefly tenths and fif- 
teenths of moveable goods. 
The king also, in virtue of his preroga- 
tive, or of an assumed prerogative, exercised 
other modes of raising a revenue, yiz. : — 
(1.) Purveyance; 
(2.^ Benevolences; 
(3.; Forced loans ; and 
(4.) Fines, forfeitures, and penalties. 
In 12 Car. 2, when the feudal tenures 
were commuted into socage tenures, the 
revenue from the feudal dues was faiken 
away, and in lieu thereof the excise duties 
were given to the king ; but afterwards. 
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7 AXATUaX— continued. 
in 1692, an eqnivaleot for tho fondal dues 
was re-imposed on land in the shape of 
the land-tax, which in 38 Geo. 3, was 
fixed at 4«. in the ponnd, and made per- 
petual. 

TAXnrO COSTS. There are certain 
offioers in the Gonrts of Common Law who 
are appointed to examine the items in 
attorneys' bills, and to make such deduo- 
tlons 08 they think proper to be made; this 
process of examining the bills, and making 
the proper dednctions, is technically termed 
taxinz costs. The offioers who perform 
this duty are the masters of the respective 
Courts : and when a master has so exam- 
ined a bill (or taxed the costs, as it is 
termed), and has deducted the items which 
he has thought proper to disallow from the 
gross amount, he marks down the remain- 
ing sum which is to be allowed, and this 
remaining sum is thence called the mas- 
ter's aM(MUwr» In the Courts of Chancery 
there are similar officers called Taxing 
Mattera, whose duties are the same in 
respect of Chancery proceeding^ and the 
result of their taxation is embodied in their 
certificate. 

The taxation of costs may be made on 
either of two scales, that is to say, either 
(l.\ As between solicitor and client, which 
is tne more liberal ; or (2.) As between 
party and party, which is the less liberal 
scale. 

At any time before the taxing master's 
certificate is signed, any party dissatisfied 
therewith may apply to the master for a 
warrant to review the taxation ; and may 
also apply by summons at Chambers for 
an order to review the taxation, such re- 
view extending only to matters objected 
to before the master. 

TSLEOBAFHS. Under the stat. 81 & 
32 Vict. 0. 110, and the Amendment Act, 
82 & 33 Vict. o. 73, the Government, in its 
Postmaster-General, was authorized to 
acquire, work, and maintain electric tele- 
graphs, for the use of the public, having 
previously only had the use thereof in 
common with the public. The telegraph 
company (and now, semble, the Govern- 
ment) IS not answerable for the conse- 
qaences of a mistake in transmitting the 
message on the wires (McAmlrew v. Elea- 
trie Telegraph Company, 17 C. B. 3). 
Telegraph messages are not privileged 
from production for purposes of evidence 
In 0)urts of Justice. In re WaddeU, 8 Jur. 
(N.S.) 181. 

TXLLSBS. Four officers in the Ex- 
chequer so. called, whose duty it was to 
receive all moneys due to the king, and to 
give tho clerk of the pells a bill to charge 
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him therewith. They also paid all per- 
sons any n^nev payable by the king, by 
warrant from the auditor of the receipt, 
and made weekly and yearly books of 
their receipts and payments, which they 
delivered to the Lord Treasurer. Cowel. 
See also next title. 

TELUOtS nr PASLIAXEHT. In the 

language of Parliament, the *' tellers '* are 
the members of the House selected to 
count the members when a division takes 
place. In the Hous6 of Lords a division 
18 effected by the ** non-contents '* remain- 
ing within the bar, and the "contents'* 
going below it ; a teller being appointed 
tor each party. In the Commons the 
'* ayes " go into the lobby at one end of 
the House, and the ** noes " into a lobby 
at the other end, the House itself being 
perfectly empty. The Speaker then ap- 
points two tellers for each party, and of 
each two there is one for the ayes and one 
for the noes put together, in order tlmt 
they may act as a check upon each other. 
On the return of the members into the 
House their names are ascertained by the 
clerks, who, having in their hands alpha- 
betical lists printed on large pieces of card- 
board, put a mark against tlie name of 
each as he passes. In this manner, a 
division of a full House will be effected in 
little more than a Quarter of an hour. 
May's Treatise on Parliament. 

TEKP0SAIJTI2S OV BI8H0FS : See 

title Spibituauties of a Bishop. 

TEFAlfT (tenengf from tenere, to hold). 
This word conveys a much more compre- 
hensive idea in the language of the law 
than it does in its popular sense. In 
popular language, it is used more parti- 
cularly as opposed to the word '* landlord ;" 
and fdways seems to imply that the land 
or property is not the tenant's own, but 
belongs to some other person, of whom he 
immediately holds it. But in the lan- 
guage of the law, every possesEOr of 
£inded property is called a tenant, with 
reference to such property; and this, 
whether such landed property is absolutely 
his own, or whether he merely holds it 
under a lease for a certain number of 
years. The reason of it is, that almost 
all the real property of this kingdom is, 
by the policy of our laws, supposed to be 
granted by, dependent upon, and holden 
of, some superior lord, in consideration of 
some service to be rendered to the lord by 
the tenant or possessor of this property. 
Tenants are distinguished, according to 
the nature of the estate which they hold, 
by appropriate and corresponding terms. 
Thus, a person who holds un estate in 

2 A 2 
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fee simple ia otlled, with refeienoe to sach 
estate, a tenant in fee simple; if the estate 
which a person holds is an estate tail he 
is then called, with reference to such es- 
tate, a tenant in tail ; if it is an eatato for 
yt ars» he is then called tenant for years, 
and so on. The word ^ tenant,*' therefore, 
when applied to a person, always presup- 
poses such person to be the holder or pos- 
sessor of an estate of some kind or other, 
but what kind of estate it is cannot be de- 
termined without some additional adjnncto 
being associated with the word '* teuant ;" 
as the words " in fee simple," ** in tail," 
"for life," •* for years," &c. which at once 
define the extent of interest which the 
tenant has in tlie lands or tenemente. 

iS!s« also titles EflTATs; Tkndbbs; and 
succeeding titles. 

TENAST or COmOir. Tenanto in 
common are generally defined to be such 
as hold by several and distinct titles, but 
by unity of possessitm, because none knows 
his own severalty, and therefore they all 
occupy promiscuously. 
See also title Estate. 

TEHAST BT THE GTJBTE8T : See title 
CuBTESY OF England ; also title Estatb. 

TEITAHT TO THE FEISOIPE: See title 
Bboovert. 

TEFAHT AT BUFFERAECE : See title 

BlFFERANCB. 

TEEANT or TAIL t See title Tail. 

TEEAHT I HTAIL AFTER FOBUEiLlTy 
OF ISSUE EatlnCT. The meaning of 
this title may be thus explained. Sup- 
posing lands to be given to a man and the 
heirs of his body on Mary bis present wife 
to be begotten ; such a man, with reference 
to the lands which he holds in such a re- 
stricted form is called a tenant in teil. 
Now, if his Wife Mary should happen to 
die without leaving issue, or having left 
issue, such issue should die also, he would 
then be called a tenant in tail a flier possi- 
bility of issue extinct ; that is, the possi- 
bility of his having issue which could 
inherit the lands, would, on account of tiie 
death of his wife, be extinct, or extin- 
guished ; or, in other words, such a possi- 
bility could no longer exLjt, because Mary 
his wife, who was the only source from 
which he could derivo issue capable of 
inheriting according to the terms of the 
gift, was dead, and therefore he would 
now be a tenant in tail after the possibility 
of his having issue (that is, by his wife 
Mary) had become extinct. Such a tenant 
cannot bar the estate tail ; but in consider- 
ation of the eminoncy of his estate, which 
is greater than that of an estate for life, ' 



TEEAET nr TAIL A FTER POBSIBIEirY 
OF ISSUE EXTIEGT— con/tnued. 

he is dispunishable for waste, not being 
wilful ana humoursome. 

TEEAHT nr TAIL EX FROYISIOEB 
VIRI. Where an owner of lands upon or 
previously to marrying a wife, settled lands 
upon himself and his wife, and the heira 
of their two bodies begotten, and then 
died, the wife as survivor became tenant 
in tail of the husband's lands in con- 
sequence of the husband's provision (ex 
provieione viri). Originally she could bar 
the estate tail like any other tenant in 
teil ; but the husband's intention having 
been merely to provide for her during her 
widowhood, ana not to enable her to bar 
his children of their inheritance, she waa 
very early restrained from so doing by the 
stet. 32 Hen. 8, o. 36. 

TEEAET AT WILL: See tiUe WIL^ 

EffTATB AT. 

TEESER. In order to a valid tender 
tlie money tendered must be actually pro- 
duced, unless the creditor dispenses with 
the px^oduction of it at the time (Thomae 
V. Evans, 10 East, 101). The tender must 
also be unconditional : and for this por- 

§ose, in case a receipt is wanted, the 
ebtor should bring a stamped receipt 
with him, and require the creditor to sign 
it^ and to pay the amount of the stamp. 
Laing v. Meader, 1 C. & P. 257. 
See also next title. 

TEEBER, FLEA OF. Signifies a plea 
by which the defendant alleges that he 
has been always ready to pay the debt 
demanded, and before the commemeemeid of 
Hie action tendered it to the plaintiff, and 
now brings it into Court ready to be 
paid to him, &c. (Steph. PI. 247; Bull. 
& L. Prec. in PI. 693.) The plea of 
tender must be accompanied by an actual 
payment of the amount into CSourt, such 
payment being in fact steted in the plea. 
The plea amounts to an admission of the 
cause of action. 

TEEDERmO ISSUE. If in the plead- 
ings in an action the defendant traverses 
or denies some allegation of fact put for- 
ward by the plaintiff in his declaration or 
other pleading, it is evident that a qnes- 
tion is at once raised between the parties 
as to the existence or non-existence, truth 
or falsehood, of the fact to which the tra- 
verse or denying is directed. A question 
being thus raised, or, in other words, the 
parties having arrived at a specific point, 
or matter aifirmed on the one side and 
denied on the other, the defendant (as the 
party traversing) id obliged to offer to refer 
tins question to the proper mo<}e of trifJ, 
whicn he does by annexing to the traverse 
an appropriate formula indicative of such 
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TKHDXBINO JSBfTB— continued, 
ofTer, and in so doing be is said to " tender 
issue.*' Where the question for trial is 
one of fact, the formula is simply as fol- 
lows: ''and of this the defendant puts 
himself upon the country/* &c., moaning 
that, with regard to the question in issue, 
he throws himself upon a jury of his 
country. It must be observed, however, 
that other issues besides those of fact are 
frequently tendered. Steph. PI. 59, GO, 
5th ed. 

See also title Issue. 



This word has a very 
comprehensive siguification in law, in- 
eluding within its compass every species 
of real property which may be held, or in 
respect of which a person may be a tenant. 
The word is used in the following manner 
by Blackstone. ** Almost all the real pro- 
perty of this kingdom is by the policy of 
our laws supposed to be granted by, de- 
pendent upon, and holden of, some superior 
lord, by and in consideration of certnin 
services to be rendered to the lord by the 
tenant or possessor of his property. The 
thing holaen is, therefore, styled a tene- 
ment, the possessor thereof a tenant, and the 
manner of his possession a tenure.'* As 
thus used, the word *' tenement " extendeth 
to land and messuages of all three vuriuties, 
whether freehold, copyhold, or leasehold. 
It is the most general word for all real 
property subjects. Sometimes, and not 
uncommonly in popular usage, it denotes 
simply a house, e.^., in the phrase '*all 
that messuage or tenement.'* 
See also title Tbkurs. 

TEHSHBinC. That formal part of a 
deed which is characterised by the words 
*' to hold." It was formerly used to ex- 
press the tenure by which the estate 
granted was to be held ; but since all 
freehold tenures have been converted into 
socage, the tenendum is of no further use, 
and is therefore joined in the habendum, 
4 Cruise, 26. 

TEKTSSDEirS ACT (LOBD). The 9 
Geo. 4, c. 14, is so called, which is de- 
clared to be "An Act for rendering a 
written memorandum necessary to the 
validihr of certain promises and engage^ 
ments.*' 

These are four in number, that is to 
say: — 
(1.) A promise to bar the Statute of 

Limitations (s. 1); 
(2.) A promise by an adalt to pay a 
aebt contracted by him during 
infancy (s. 5) ; * 



* By Infants' Relief Act, 1874 (37 & 3S Vict c. 63), 
this Mction of Lord Tentcrdcn's Act liccins to be In 
effett rqiealfd. 



TEHTXBDEH'B ACT (LOBD) -oonfd. 

(3.) Bepresentationfl of abilitv in trade, 
upon the strength of which credit 
is intended to he giyen (s. 6) ; and 

(4.) Contracts for the aale of goods 
amounting in price to £10 or 
upwards, notwithstanding such 
goods have yet to be made or 
finished (s. ?> 

TEKTHB. Tenths and fifteenths were 
temporary aids issuing out of personal pro- 
perty, and granted to the King by Parlia- 
ment. They were formerly the real or 
actual tenth or fifteenth part of all the 
moveables belonging to the subject ; where 
such moveable or personal estates were a 
very different and much less considerable 
thing than they are at present (tee further, 
title Taxation). Ecclesiastical tenths 
were of a somewhat different nature, being 
the tenth part of the annual profit of each 
living, which, with the first frnits (or the 
first year's profit of the living), was claimed 
by the Holy See from the clergy of the 
KnglLBh Ohurch, under the suppomd autho- 
rity of a precept of the Levitioal law. At 
the time of the Reformation the clergy 
continued to pay the same tax, but then 
paid it to the King, who had become head 
of the church ; but upon the accession of 
Queen Anne, that queen abandoned this 
source of revenue, and allotted it to trustees 
for the purpose of augmenting poor livings. 
See titles Fibst Fbuits; QuEStr 
Anke*s Bouhtt. 

ft 

XJSAUJ&E. Tenure dgnifles the svstcm 
of holding lands or tenements in subordi- 
nation to some superior, and which in the 
feudal ages was the leading characteristic 
of real property. The king, who was at 
once the source of property and the foun- 
tain of justice and honour, had bestowed 
large territories on the great barons who 
inmiediately surrounded the throne, and 
these again had distributed his bounty 
through the channels of their numerous 
dependants. In legal contemplation, at 
least, all the landowners of the kingdom 
thus derived their estates. On this hypo- 
thesis,, so consonant to the genius and 
history of feuds, the system of tenure was 
built; a system which linked every feu- 
dator/, by- a chain more or less extended, 
to the Grown, and rendered his fief 
eventually liable to resumption by the 
sovereign power from which it had, or 
was assumed to have, orig^ally emanated. 
The nature of the tenure, or, in other 
words, the manner in which lands were 
held, was characterised bv appropriate 
terms ; thus, lands held by the honourable 
tenure of military service, that is, in con- 
sideration of attending or assisting the 
lord in the wars, &c., wore distinguished 
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by the corresponding term of tennro by 
knight service, &o. Out of this systtm 
arose the relation of lord and ▼assal, cor- 
responding to a certain extent with the 
landlord and tenant of the present aee. 
To this system we may also refer the 
origin of the present legal assumption, 
that every possessor of real property is a 
tenant in respect of that property ; that 
he is still considered as holding it of 
some superior lord, and therefore is a 
tenant in reference to such lord. To this 
system may olso be referred the origin of 
the present freehold and copyhold tenures, 
into the one or the other of which nearly 
all the yarions tenures which existed 
during the period of feudal rigour have 
merged. Such is a general idea of the 
nature of tenure ; the differOit kinds of 
tenure will be found under their respective 
titles; and »e« also titles, Estates, Feudal 
Tenuues, and next following title. 

TEHUSE OV LAHD, HI8T0BT OV. It 

is a disputed question whether tenure 
existed in Anglo-Saxon times. It U the 
opinion of Si)elman, Madox, Wright, Blnck- 
stouo, and Williams, that no tenure exist- 
ed tUl 1066. On the other hand, Ilullam 
mentions that writers of equal authority 
(whoae names, however, he significantly 
does not give) have held a different theory ; 
and he himself is of opinion, that if actiud 
tenure did not exist, at least something 
very closely analogous to it did exist in 
Anglo-Saxon times. 

It is true that in Anglo-Saxon times all 
lands were subject to services or burdens ; 
namely, — • 

(1.) Military services in defensive war ; 

(2) The repair of roads and bridges; 
and 

(3.) The maintenance of royal fortresses ; 
these being the three burdens comprLied 
in the trinoda necemta$. But it appears 
that for the neglect to render these ser^ 
vices the Anglo-Saxon owner did not for- 
feit his lands, but at the most was liable 
in damages only; whereas in Anglo- 
Norman times the holder in case he 
neglected the services that were due and 
owing from him forfeited tho lands, and 
was not liable in damages merely, these 
services being the condition of his con- 
tinuing to hold the lands. In brief, the 
Anglo-Norman services were annexed to 
the tenure of the lands, whereas the 
Anglo-Saxon services were annexed to the 
lands themselves; and therein precisely 
consists the distinction between feudfd 
estates and allodial ownerships. 

It is true that the lands of England, 
being subject in Anglo-Saxon times to the 
services of tho trinoda neceMtia*^ were 
fitted to receive readily and naturally the 
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peculiar impress of feudalism ; the differ- 
ence between annexing the services to the 
tenure and annexing them to the lands 
was very slight. That, however, is no 
reason for confounding two distinct things, 
or for saying that things which were 
analogous merely are identical ; and the 
Englwh lawyer knows, therefore, of no 
tenure prior to 1066. 

TXBM. The word '' term " is commonly 
used in two senses; (1.) As signifying 
those four periods of the year during 
which the Courts at Westminster sit to 
hear and determine points of law, and 
trunsact other legal business of import- 
ance, and which are called respectively 
Hilary, Easter, Trinity, and Michaelmas 
Terms. It was proposed by the Judicature 
Act, 1873, to abolish the distinction of 
terms from sittings after term; but the 
proposed abolition is rather nominal than 
real, like most of the other proposed 
changes of that Act ; and the Act itself 
has been postponed in its operation. 
(2.) As signifying the bounds, limitation, 
or extent of time, for which an estate 
is granted ; as when a man holds an estate 
for any limited or specific number of years, 
which is' called his term, and he himself is 
culled, with reference to the term he so 
holds, the termor, or tenant of the term. 
A term of years, considered as an estate 
or interest in lands, is but a particle, or 
portion, of some larger or greater estate or 
intercbt in the same lands, and hence is, 
with reference to such larger estate, termed 
a particular estate. The largest estate or 
interest which a person can have is ob- 
viously the entire ownership or inheritance, 
which may be termed the root or stock 
from which s^ particular estates or limited 
interests in the same lands are derived. 
A term of years is said to be either out- 
standing, f .e., in gross, or attendant upon 
the inheritance. It is outstanding or in 
gross when it is unattached or dlsoonnected 
with the estate or inheritance, as where 
, it is in the hands of some third partj 
having no interest in the inheritance ; it 
is attendant when vested in some trustee 
in trust for the owner of the inheritanot. 
Thus, supposing A. to be the owner of the 
inheritance, and to have occasion for a loan 
of £1000, which B. is willing to advance. 
A. may lea^ the land to B. for a term of 1000 
years, not reserving any rent, or reserving 
only a nominal rent, the lease oontaining 
a clause that if A. repays the sum of 
£1000 with interest to B. on a given day, 
the term shall cease ; the payment is not, 
in fact, made on the day, so that the clause 
of cesser bocomos wholly nugatory ; but on 
a subsequent day A. pays B. the principal 
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and interest What is now to become of 
the term ? The purpose for which it was 
granted has been satisfied, but still the 
term continues to exist, and resides in B., 
wlio by virtue thereof is entitled in a 
Court of Law to recover the possession of 
the land for the remaining portion of the 
term. In point of conscience, it is true 
that B. ought to restore, and in a Gonrt of 
Equity he would be compelled to restore, 
the land to A. The only mode, therefore, 
of withdrawing from B. the legal owner- 
ship in the land, which he has now, in 
an equitable point of view, no longer any 
right to enjoy, is either to induce B. to 
surrender the term to A., by which, by 
tho operation of a legal doctrine tenned 
" merger " {see that title), the term would 
be absorbed in the inheritance, and would 
cease to have any continued existence ; or 
to procure him to make a transfer or assign- 
ment of his interest in the term to some 
third party as a trustee for A^ to the intent 
that such third party shall hold the term 
solely for the benefit of A.'s inheritance. 
This latter course is that which for many 
reasons is frequently had recourse to in 
preference to the former, and when a term 
has been thus transferred or assigned, it is 
techniotiUy said to ''attend upon tiie inherit* 
ance,** because whosoever becomes entitled 
to the inheritance would bo equitably 
entitled to such teim as belonging to it, 
and the term it^<elf is thence called an 
•* attendant term." 

Such attendant terms were freqnently 
of great nse in protecting the estate of 
a purchaser against prior unknoum incum- 
brances; but being also liable to abuiie. 
it has been provided by the Batisfied 
Terms Act (8 & 9 Vict. o. 112), that terms 
already attendant on the 31st of December, 
1845, and also terms becoming attendant 
subsequently to that date, shall absolutely 
cease; but as to the former, where they 
are attendant by express declaration only, 
they are to continue (although non-exist- 
ing) to afford the old protection. 

TSKK nx. A small fte or allow- 
ance which an attorney in a canse is 
entitled to for every term in which any 
step is taken in the cause, from the time 
of the delivery of the declaration until 
final judgment. The term for this purpose 
is considered as including the following 
vacation, so that if any step in the cause 
IB taken between one term and anothei: 
as, for instance, between Michaelmas and 
Hilary Terms, t.e.. in Michaelmas vacation, 
the attorney will be entitled to his fee for 
Michaelmas Term the same us if the step 
had been actually taken in the term itself. 
The amount of the foe varies firom 13«. 
to 20$. 



T gBMn nni qvi pbuxbut, wbit 

OT SNTBY AB. A writ which lay for 
the reversioner, when the possession was 
withheld by the lessee, or a stranger, after 
the determination of a lease for years. 

TSBXX-TEVAIIT. He who is literally 
in the occupation or possession of the land, 
as distinguished from the mere owner of 
the same. The phrase also denotes some- 
times the owner of the legal estate, e.g.f 
the trustee's estate; and in that sense, 
although the oeMtui que trtui should die 
without heirs, the lands will not escheat 
to the lord for want of a tenant {per 
defectum ianguinu)^ for the trustee is the 
terre-tenant Burgeu v. Wheate^ 1 Eden, 
177. 

TEST AHD OOBFOHATIOir ACTS. 
Were Acts passed for the better securing 
the EstabliEihed Church agaiubt perils 
from Nonconformists of all denominations, 
infidels, Turks, Jews, heretics, Papists, 
and sectaries. By the latter Act no mr- 
son could be legally elected to any omoe 
relating to the government of any city or 
corporation unless within the previous 
twelvemonth he had received the Sacrament 
of the Lord's Supper according to the rites 
of the Church of England ; ana he was also 
enjoined to take the oaths of allegiance 
and supremacy at the same time that he 
took the oath of office. The former Act 
or Test Act, directed all officers, civil ana 
military, to take the oaths, and make the 
declaration against transubstantiation in 
any of the King's Courts at Westminster, 
or at the quarter sessions, within six 
calendar months siler their appointment, 
and also within the same time to receive 
the Sacrament of the Lord's Supper, ac- 
cording to the usage of the Church of 
England, in some public church imme* 
diately after Divine Service and sermon, 
and to deliver into the Court a certificate 
thereof, signed by the minister and church- 
warden, and also to prove the same by two 
credible witnesses, under a forfeiture of 
£500, and disability to hold the office. 
See also title Statutes, sub-title £o- 

0LK8IA8TI0AL. 

TXSTAIOEHT : See title Will. 

TESIAMJUiTABT GATTSEB. Are causes 
that were cognizable formerly in the Eccle- 
siastical Courts, and which are now cogni- 
zable in the Court of Probate, concerning 
last wills and testaments. 

TXBTAIOEHTABT GXTABDIAH. A 

person appointed by a father in his last 
will and testament to be the ^;uardian of his 
child until he or she attains the age of 
twenty-one years. The power of appoint- 
ing such a guardian was first conferred on 
the father by stat. 12 Car. 2, o. 24. 
See title Gcaodian. 
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TESTATOB. Tlio person who makes a 
will or testament is so called. 
See also title Intjbbtate. 

TESTATTTX. This is tlie name given 
ir) those words in a deed, beginning, ** Now 
this Indenture toitnesseth.*' 
See title Deed. 

TESTATtrX WBIT. When a writ of 
cxorution had been directed to a sheriff of 
a coimty, and that sheriff rcturnel that 
there were no goods of the defendant in 
his bailiwick, ti:en a second writ, reciting 
tliis former writ and the Bherift''8 answer 
to the same, might be directed to the sheriff 
of some other county whei;eiii the defen- 
dant was supposed to have goods, com- 
manding him to make execution of the 
same; and this second writ was called a 
testatum writ, from the words in which 
the writ was concluded, viz., " Whereupon, 
on bchidf of the t^aid plaintiff, it is testified 
in our said Court tiiat the said defendant 
has goods, &c., within your bailiwick." 
But now by the C. L. P. Act, IJ'52, s. 121, 
it shall not be necessary to issue any writ 
directed to the sheriff of the county in 
which the venue is laid, but writs of exe- 
cution may issue cU once into any county, 
and be directed to and executed by the 
sheriff of any county, whether a county 
palatine or not, without reference to the 
county in which the venue is laid, and with- 
out any suggestion of the issuing of a 
prior writ into such county. So that the 
testcUum clause in the second writ (being 
now the only writ), is omitted, and the 
testatum writ may be regarded as being 
in that indirect manner abolished. 

TS8TE. The teste of a writ is that 
clause at the bottom of a writ beginning 
with the word "witness." When, there- 
fore, a writ is said to be tested in the name 
of such or such a judge, it means that it is 
witnessed in his name. 

TESTES, PBOOF 07 WILL FES. When 
the validity of a will is contested, the 
executor, instead of proving it in the 
common form, t'.e., upon his own oath 
simply, before the registrar of tlie Court 
of Probate, proves it per testes (by wit- 
nesses) auil in open Court. When a will 
is so proved, two witnesses are by the Civil 
Law indispensable ; although it does not 
appear to be necessary that they should 
have read the will, or even heard it read, 
provided they can depose on oath that the 
testator declared that the writing produced 
was his last will and testament, or that he 
duly executed the same in their presence. 

Two witnesses seem also to have been at 
one time required by the English Law in 
such a case (Godol. 66; Toll. Ex. 57); 
but at the present day, the mode of proof 
is stated to be as follows: — 



TESTES, PBOOF OF WILL FEB^oom/. 

** Where a will requiring attestation 
is subscribed by several witnesses, it is 
only necessary at Law to call one of them ; 
and the same rule prevails in Clianceri/^ 
excepting in the case ot wills, with respect 
to which it has for many years been tUo 
invariable practice to require that all thb 
WITNESSES who are in England and capable 
of being called shall be examined." Be^^i 
on Evidence, 760. 

TESTES, TRIAL FEB. Is a trial hod 
before a judge without the intervention of 
a jury; in which the judge is left to form 
in his own breast bis sentence upon fho 
credit of the witnesses examined ; but this 
mode of trial, although common in the 
Civil Law, is seldom resorted to in tiic 
practice of the Common Law. 3 Ch. Bl. 
336, and n. (4). 

TESTDCONIAL. A ccrtifioate under 
the hands of a justice of the peace testify- 
ing the place and time when and whore a 
soldier or mariner landed, and the place of 
his dwelling and birih, whither he is to 
pass (Cowel; S Inst. 85). The document 
holds a kuid of doubtful position midway 
between a certificate and a permit, or pass. 

TEAKE. Thanes were those important 
personages who attended, i.6., ministered^ 
upon the Anglo-Saxon kings in their 
Courls, and who held their lands imme- 
diati'ly of tl^oso kings. That portion of 
tlie king's land of which a thane «as the 
ruler or governor, was termed ^ thanago of 
the king ;" and such lands as the Saxou 
kings granted by charter to their thanes 
were denominated ** thane lands." CoweL 

THEFT (furtum): See title Larcekt. 

THEFT-BOTE. The offence of theft- 
bote arises by a party who has been robbed 
and knows the felon, taking his goods 
again, or receiving other amends upon 
agreement not to prosecute. 

See title Compounding Fklont. 

TIMBEBLOBE. A service which some 
tenants were bound to perform to tlieir 
lords of carrying felled timber from the 
woods to the lord's house. Gowel. 

TDIBEB-TBEES. In a l^al sense 
timber-trees include oak, ash, and elm. 
In some places, however, by local custom, 
where other trees are commonly used for 
building, they are on that account con- 
sidered as timber-trees. Honywood v. 
Honywood, L. B. 18 Eq. 306. 

TIME. The calendar, as amended by 
the Stat. 24 Geo. 2, cc. 23 and 30, is that 
which is now in use in England. With 
reference to days, there is no general rule 
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of law that in computing time fho day \a 
to be cither inclusive or exclusive, but the 
reason of the thing, and the accompanying 
circumstances, are to decide (Lester v. 
Garland^ 15 Vcs. 248); the point is not 
unfroqncntly settled by statute in parti- 
cular cases. Usually fractions of a day 
count as an entire day; but when it is 
neocsfeary to shew which of two events 
happening on the same day firbt took 
place, the Court will consider such fractions 
{Clinch V. Bmilh, 8 D. P. C. 337), With 
reference to monVis^ the stat. 13 & 14 Vict. 
c. 21, enacts, that ** month " in all future 
•statutes shall mean calendar month, and 
not lunar month, altliough the latter was 
the meaniiig by the Common Law (JLecon v. 
Hooper^ 1 Esp. 246)» unless where the in- 
tention indicated a different iise of the 
word (^Lang v. Gale^ 1 M. & S. Ill), or 
custom controlled the meaning Turner v. 
Barlow, 8 F. & F. 946. 
See also title Month. 

TDOE OUT OF MIND. Any period 
anterior to the reign of Richard I. bract. 
L 2,c. 22; 3 Lev. IGO. 

See also title Legal Meuobt. 

TIPSTAn. Tipstaves are officers who 
were formerly appointed by the marshal 
of the King's Bench Prison, or by the 
warden of the Fleet Prison, but who now, 
under the Act 25 & 26 Vict. c. 104 
(Queen's Prison Discontinuance Act, 1862), 
are appointed by the respective chiefs of 
the Chancery, Queen's Jiench, Common 
Pleus, and Exchequer divisions of the 
Court. They attend the King's Courts 
with a staff or rod tipped with silver, and 
take into their charge all prisoners com- 
mitted by the Court 1 Arch. Praot. 11 ; 
Cowel. 

TITHES. A species of incorporeal lie- 
rodltaments, defined to be the tenth part 
of the increase yearly arising and renew- 
ing (1) from the profits of the lands, 

(2) from the live-stock upon lands, and 

(3) from the personal industry of tlie in- 
habitants. Tlie first species of tithe is 
usually called predial^ and consists of com, 
grass, hops, wood, and the like ; the second 
mixed, as of wool, milk, pigs, &c., con- 
sisting, it will be observed, of natural pro- 
ducts, but nurtured and preserved in part 
by the care of man ; the third personal, as 
of manual occupations, trades, fineries, and 
the like. The distinction between predial 
and mixed tithes is, that predial tithes 
(so called from prsedium, a farm), are those 
which arise immediately out of the soil, 
either with or without the intervention of 
human industry; and mixed are those 
which ariBe immediately through the in* 



ntiriMed, 

crease or produce of animals which receive 
I their nutriment from the earth and its 
I fruits. Personal tithes are so called be- 
I cause they arise entirely from the personal 
industry of man. In addition to this dis- 
tinction, tithes have been divided into two 
classes, viz., great and small ; the former 
< comprehending in general the tithes of 
j com, peas, beans, hay, and wood; the 
I latter, all other predial, together with all 
I mixed and personal tithes. Tithes are 
great or small according to the nature of 
I the things which yield the tithe, without 
reference to the quantity. Thus clover 
g^rass made into hay is of the nature of all 
other grass made into hay, and conse- 
quently is a great tithe : but if left for 
seed, its nature becomes altered, and, like 
other seed, it becomes a small tithe. 2 Chit. 
BL 24, and n. (6); O^wel. 

See also tiUcs Appbofbiate; Imiiio- 

PBIATB. 



TITHnrO. One of the civil divisions of 
the territory of this country, being a por- 
tion of that greater division called a 
hundred. It was so called because ten 
freehohlers with their families composed 
one. It is said that they were all knit 
together in one society, and bound to the 
king for the peaceable behaviour of each 
other (m0 title Frankfledok). In each of 
these societies there was one chief or prin- 
cipal person, who, from his office, was 
called teothing-man, now tithing-man. 
Mlrr. c. 1, 8. 3 ; Cowel. 
See next title. 

TITHIVO-HAir. During the Saxon 
times the officer who was appointed to 
preside over tlthings and to examine and 
determine all causes of small importance 
between the inhabitants of adjacent^ti th- 
ings was so called. In the present day, 
however, tithing-men are a Kind of con- 
stables, elected by parishes, and sworn in 
their offices In the Court Leet, and some- 
times by justices of the peace, &c 

TITLE. This word may be defined 
generally to be the evidence of right which 
a person has to the possession of property. 
The word " title " certainly does not merely 
signify the right which a person has to 
the pos8es:iion of property, oecause there 
are many instances in which a person may 
have the right to the possession of pro- 
perty, and at the same time have no title 
to the same. In its ordinary legal ac- 
ceptation, however, it generally seems to 
imply a right of possession also. It there- 
fore appears on the whole to signify the 
outward evidence of the right, rather than 
the mere right itself. Thus, when it is 
said that the ^'rnost imperfect degree of 
title consists in the mere naked possesaiou 
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or actual oooupation of an estate/' it meana 
that the mere circumstance of occupying 
the estate is the weakeiit species of evidence 
of the occupier's right to such possession. 
The word is defined by Sir Edward Coke 
thus : '* Tituliu etihuta causa potiidendi id 
quod nostrum est (I Inst. 34); that is to 
say, the ground, whether purchase, gift, 
or other such ground of acquiring, tittdus 
being distinguished in this respect from 
modus aequirendi, which is tlie tradition 
ix.y delivery or conveyance of the thing. 
See also title Abstractt of Title. 

Tim OF EFTBY. The right or title 
to enter upon lands. Thus, when one 
seised of land in fee makes a feoffment of 
the same on condition, and that condition 
is afterwards broken, then the feoffor has 
title to enter into the laud. Cowel. 

TITLES OF CLEBOYMEE. Before a 
candidate for holy orders can be ordained, 
he must obtain what is termed a title, 
which is either an appointment to a bene- 
fice actually vacant, or to a curacy, and 
also a letter from the clergyman who gives 
the title, signifying the reason which 
obliges him to appoint a curate. Eocl. 
Leg. Guide, 4. 

TOFT. A messuage, or the site or piece 
of ground on which a messuage has stood ; 
and the owner of a toft is termed a toft- 
man. West. Symb. ; Cowel. 

TOLEBATIOE ACT. Tiie stat. 1 Will. 
& M. St. 1, c. 18, for exemptinjy Pro- 
testant dissenters from the penalties of 
certain laws ia so called. 

See title Statutes, sub-title Eocle- 

SIASTICAL. 

TOLL. This word has various signifi- 
cations. When used as a verb, it signifies 
to bar, to defeat, or to take away ; thus, to 
toll the entry, signifies to deny or take 
away the right of entry. When used as a 
noun, it signifies either a liberty to buy or 
sell within the precinct of a manor, or a 
tribute or custom paid for passage. Oowel ; 
Les Termes delaLey; 1 M. & W. 19. 

TOEEAGE. A duty imposed by Par- 
liament upon merchandize exported and 
imported, according to a certain rate upon 
every tun. 

See title Taxatiok. 

TOBT. A wrong or injury that is 
•* independent of contract." Personal 
actions are founded either on contracts or 
on torts. The latter signify such wrongs 
as are in their nature distinguishable 
from mere breaches of contract, and are 
often mentioned as of three kinds, viz. : 
(1.) Non/eoMince, being the omission to do 
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some act which a person ia bound to do; 
(2.) Misfeasance, being the improper doing 
of some act which he may lawfully do ; or 
(8.) Malfeasance, being tne commission of 
some act which is positively unlawful. 
Actions founded upon tort are sometimes 
described as actions ex delicto, in diatinc- 
tion to actions ex contractu, which aro 
founded upon contract The fonns of 
action generally founded upon tort are 
trover, detinuCf trespass, trespass on ike otuCy 
and replevin ; whust debt, assumpsit, and 
covenant belong to the class of actions 
founded upon contract. 1 Chit. PI. 3. 

T0BTFEA80B (Fr. tortfaiseur). A 
wrongdoer, or a trespasser. There ia no 
contribution between tortfeasors, like that 
which subsists between co-debtors. Merry- 
feeaiker v. Isixan, 2 Sm. L. C. 481. 

TOBTUBE : See title Paine, Fobtb bt 

DCBE. 

TBADE. All contracts in restraint of 
trade are regRrded with disfavour by the 
law ; and if the restraint is general, it is 
wholly void ; and if it is partial, it is only 
good when the restraint is reasonable and 
a valuable consideration has been given by 
way of purchasing the restraint {MiUHieU 
V. Retfnolds, 1 Sm. L. C. 856). A reason- 
able restraint may be either in respect of 
locality or of time, or of both combined ; 
and iu every trade, what is reasonable in 
these respects varies with the character of 
the trade. It is from the like disfavour 
which the law bears towards such restraints 
that the stat. 54 Geo. 3, c. 96, s. 1, repealed 
the prohibitions contained in 5 Eliz. o. 4, 
whereby persons who had not served an 
apprenticeship were forbidden to be em- 
ployed as journeymen, or to otherwise ex- 
ercise their particular trades or occupations ; 
and that the 7 & 8 Vict. o. 24, repealed a 
variety of other ancient Acts which ope- 
rated in restraint of trade. There are, 
nevertheless, certain restraints which the 
law favours, and that chiefiy from a regard 
to the public health; thus, the 11 & 12 
Vict. c. 63, s. 64, forbids the establishment 
of new offensive trades unless with the 
consent of the local board of health ; and 
the 16 & 17 Vict c. 128, s. 1, renders liable 
to summary conviction persons carrying on 
offensive trades vrithin the metropolis, 
when they do not use the best means of pre- 
venting annoyance to the neighbourhood. 
See also next titles. 

TBADE-ICABXS. The right of a manu- 
facturer to his own particuuur trade-mark 
is analogous to that of the owner of a patent 
or a copyright; there is, however, this 
difibrence between the right to a trade- 
mark and these latter rights, viz., that the 
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value of a trade-mark is independent of 
the article itself, and consists entirely in 
thQ reputation of the particular individual 
who makes or sells it. which is not the 
case in patented articles or in copyright 
works (jaee titles Patent and Ooftrigut). 
The law does not, indeed, recogniue any 
property either in trade-names or in trade- 
marks : nevertheless, it will not encourage 
a fraud or deception ; and, in the words of 
Lord Cranwortb {Farina v. Silverlockj 6 
De 6. M. & Q. 218), every one who has 
adopted a particular mode of designating 
his own manufacture has a right to say 
that other persona shall not sell the same 
article in such a wa^ as to make purchasers 
believe that the article la hid manufacture. 
The protection which the law secures to a 
trade-mark is therefore only a particular 
application of the general rule of law that 
it IS a fraud to represent wliat tlie party 
knows to be untrue, where such repre- 
sentation is calculated from the mode in 
which it is made to induce another to act 
on the faith of it, so that he may incur 
daimage, or where such representation will 
prejadice the reasonable profits of another 
man from his supeiior industry or invea- 
tion. See Adams on Trade-marks. 

niADES-UHIOVS. Combinations on 
the part either of employers or of employes 
to regelate the price of labour are, within 
certain limits, valid by the Common Law 
{Bex V. Batt, 6 C. & P. 329^ ; but such 
combinations, when carried tne length of 
violence in any phase or shape, are illegal. 
Wherefore the stat 6 Geo. 4, a 129, placed 
such combinations, on the part of employes 
oiiiefly, under a most rigorous restraint ; 
and, under thut statute, anything in the 
nature of a threat put forward with a view 
to forcing or endeavouring to force a work- 
man to leave his employment was made a 
criminal offence {Wdlaby v. Anley, 8 El. & 
£1. 516). Of recent years the stat. of Geo. 4 
has been thought too rigorous, and under 
the stats. 22 Vict. c. 34. 32 & 33 Vict. c. 61, 
and 34 & 35 Vict. c. 31, combinations on 
the part of emphyA^ or (as they are 
usually caUed) Trades-Unions, are recog- 
nised as legal associations with legitimate 
objects, and which objects thev may en- 
deavour to secure (if so advised) by pecu- 
niary and other means of supporting 
strikes, &c., 80 long as they do not resort 
to open or secret violence, or to threats, 
Intimidation, rattening, and the like. 

TBAHSACnOV. In French Law is the 
transa4stio of Roman and tlie compromise of 
English Law, being an agreement to give 
up the residue (if any) of an unascertained 
debt, in consideration of the payment of an 
agreed sum. 



TBAHBITOBT AOTIOHB. Actions are 
said to be either local or transitoiy; an 
action is local when all the principal facts 
on which it is founded are of a local cha- 
racter, and carry with them the idea of 
some certain plac«; these are generally 
such as relate to realty. An action is 
termed transitonr when the principal fact 
on which it is founded is of a transitory 
kind, and might be supposed to have hap- 
pened anywhere ; and, therefore, all actions 
founded on debts, contracts, and such like 
matters relating to the person or personal 
property, come under this latter denomina- 
tion (8teph. PI. 816. 317"). If the action 
is local, tiie venue also is local ; and if the 
action is transitory, the venue also is tran- 
sitory. But under the Judicature Act, 1878, 
Schedule, Rules of Procedure 28, there sliall 
be no local venue for the trial of any 
action. 

TBAH8LATI0 V. This word, as applied 
to a bishop, signifies removing him from 
one diocese to another. Cunningham. 

TRAYSBSE (from the Fr. traverser, to 
cross, or oppose). In the language of 
pleading signifies a denial. Thus, where 
a defendant denies any material allegation 
of fact in the plaintifirs declaration, he is 
said to traverse it, and the plea itself is 
thence frequently termed a traverse. Be- 
sides the common traverse, as explained 
above, there is one of occasional occurrence 
termed a special traverse, or traverse with 
an aba^ hoc. This, instead of being 
framed m the shape of a simple denial, con- 
sists ordinarily of two branches, one in- 
volving the introduction of new affirmative 
matter, which, inferentially or argumenta- 
tively, denies the disputed allegation of fact 
upon which the defendant purposes raising 
an issue ; the other, being the absque hoc 
clause, consisting of a direct denial of such 
aUegation of fact. 

See title Special Travbbsb ; also title 
Absque Hoo. 

T&AVSBflSOTAHIlIDICmilT. The 
word ** traverse," as applied to an indict- 
ment, has the same import as when applied 
to a declaration; signifying to contradict 
or deny some principal matter of fact 
therein, e.g., in a presentment against a 
person for a highway overflowed with water, 
tor default of scouring a ditch, &o., he may 
allege that there is no highway, or tliat the 
ditch was sufficiently scoured. Cowel. 
See title Tbavebse. 

TRAVEBSZ OF AH OFFICE. The 

proving that an inquisition made of lands 
or goods by the escneator is defective and 
untruly made. Kitchin, 227. 

TBAYSBSIHO VOTE. This is a plead- 
ing in Chancery, and consists of a denial 
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put in by tho plaintiff an behalf of the de- 
fendant generally denying all the state- 
ments in the plaintiff's bill. The effect of 
it is to put the plaintiff upon proof of the 
whole contents of his bill, and is only re- 
sorted to for the purpose of saving time, 
and in a ca.se where the plaintiff can safely 
dispense with an answer. A copy of the 
note must bo served on the defendant ; as 
to which see title Service. 

TBEABOir. This woid, in its original 
sense, denoted tlie betrayal of confidence 
or of trust, and such betrayal was of two 
species, according as it was either 
( I .) Against the King as supremo ; or 
(2.) Agidnst a subject as superior; 
the former species was called High Trea- 
son, and the latter Petit Treason. 

Petit treason has been abolished by slat. 
9 Geo. 4, c. 31, & 2, although, of course, 
breach of confidence or trust, in so far as 
it is a civil wrong, is still a tort, and as 
such remediable in a Court of Law or (more 
commonly) of Equity. 

High treason is, therefore, now called 
treason simply. 

The charge of treason, being vague, was 
dangerous to the liberty of the subject; 
and inasmuch as trivial or dubious offences 
were imputed in the reign of Ekiward II. 
as treasonous under the designation of ao- 
croachmerUs upon the royal power ; there- 
fore it was enacted b^ 25 Edw. 8, st. 5, c. 2, 
that the foUowina" oronces (and none other) 
should be deemed treasons : — 
(1.) Compassing the death of the Sove- 
reign, or his or her consort, or of 
the Prince of Wales ; 
(2.) Violating the consort of the King, or 
his eldest daughter unmarried, or 
the Princess of Wales ; 
(3.) Levyinjg war against the Sovereign 
within the realm, or being adherent 
to such, or relieving same ; 
(4.) Counterfeiting the King's money, or 

importing oounterfeit money ; 
(5.) Killing the Lord Chancellor or the 
Lord Treasurer, or any judge 
while on the bench; and gene- 
rally, 
(6.) Committing such other offence or 
offences as should by any future 
Parliament be declared treason. 
The general provision of the above-men- 
tioned statute was put in exercise by 
Kichard II., who enacted (21 Rich. 2, o. 3) 
that the mere intent to kill or depose the 
King should, without proof of any overt 
act of treason, amount to the offence of 
treason ; but tliis statute was repealed by 
1 Hen. 4, o. 10. Again, Henry VIII. 
enacted many new treasons, e.g.^ denying 
the pre-nuptial chastity of Anno Boleyn, 
denying the King's right with the authority 
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of Parliament to devise the . Crown, and 
such like; but these new treasons were 
repealed by 1 Edw. 6, c. 12^ In more 
modern times, the following treasons have 
been added permanently to the list enupie^ 
rated in 25 Edw. 3, viz. : — 
(1.) Hindering from his accession to the 
Crown any one entitled next in 
succession under the Act of Settle- 
ment, — ^this by 1 Anne, st. 2, c. 17, 
8.3; 
(2.) Declaring that the Sovereign, with 
the authority of Parlinment, could 
not direct the devolution of tho 
Crown, — this by 6 Anne, c. 7 ; 
(8.) Imagininff the death, bodily hann, 
or imprisonment of the Sovereign, 
and expressing the same in writ- 
ing or by overt act, — ^this by 36 
Geo. 3, c. 7 ; and 
(4.) Forging the groat seal, — this by 11 

Geo. 4 & 1 Will. 4, a 66, s. 2. 
By the stat. 7 WiU. 3, c. 3, no prosecu- 
tions for treason were to be brought but 
within three years from the alle^;od com- 
mission of the offence ; and by the sanio 
statute, coupled with that of 7 Anne, c. 21, 
there must, in order to secure a conviction, 
be two witnesses to one and the same act 
of treason, or to different acts of the same 
treason. Moreover, by these two statutes 
a list of the witnesses for the prosecution, 
together with a copy of the indictment, is 
to be delivered to the prisoner ten days 
before the trial ; also a copy of the panel 
of jurors tu)0 days before tne trial. Tho 
prisoner is also allowed to make his de- 
fence by counsel. 

Under the stat 39 & 40 Geo. 3, c 93, 
when the treason consists in an attempt to 
assassinate the Sovereign, the offence is 
made triable as murder, but ooutinucs 

Sunishable as treason ; under the slat 1 1 
; 12 Vict c. 12, it is made a fdony to in- 
tend to depose the Sovereign, or to place 
duress upon her in order to compel her to 
change her counsels, or to intimicutte either 
House of Parliament, or to incite any 
foreigner to invade the kingdom. Lastly, 
under the stat. 5 & 6 Vict c. 51, s. 2, it is 
made a high misdemeanour to strike at tho 
Sovereign or to discharge fire-arms near 
her person with intent to alarm her ; and 
it makes no difference whether the pistol is 
loaded or not. 

TB£A8UBE-TK(nrS. Any money, ooin, 
gold, silver, plate, or bullion found (trouri) 
bidden in tne earth, the owner thereof being 
unknown ; such kind of treasure in genenu 
belongs to the king, and forms one of the 

Erecarious sources of his revenue. When, 
owever, it is found in the sea or upon the 
earth it does not belong to the king, but 
to the finder in case no owner appearo. In 
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many cases treaaure-troye belongs to fhe 
lord of the manor within whose limits it is 
found, by special grant or prescription. 
CoweL 

TBSA8UBT BEVCE. In the House of 
Commons the first row of seats on the right 
band of the Speaker is so called, because 
occupied by the First Lord of the Treasury 
or principal Minister of the Crown. 

TBEBU OOilB. Are three times the 
amount of the costs incurred by a party in 
an action, and the payment of such costs 
is by yarious statuteiB imposed as a punish- 
ment upon persons violating the provisions 
of those statutes. Thus by 29 Eliz. c. 4, 
the sheriff for extortion on final process 
is liable not only to pay treble damages 
(or three times the amount of the sum 
which he has extorted), but also treble 
costs, which is the amount of the plaintiff's 
costs reckoned three times over. 2 B. & 
Aid. 393 ; 1 Ch. Kep. 137 ; 2 Gh. PI. 326, n. 
\h), 6th ed. 

TBXBUCKET. A oertuin engine of cor- 
rection, in which persons convicted of the 
offence of being common scolds were placed ; 
it was also called the castigutory or cuckitig 
stool, which latter is said to signify in the 
Baxon language scolding stool, though fire- 
fluently corrupted into ducking stool, from 
the circiumitance of the offender placed 
therein being plunged in the water for her 
punishment. 3 Inst. 219. 

TRESPASS. This word, in its most 
comprehensive sense, signifies any trans- 
gression or offence against the law of nature, 
of society, or of the country in which we 
live ; and this, whether it relates to a 
man's person or to his property. In its 
more limited and ordinary sense, it signifies 
an. injury committed with violence, and this 
violence may be either actual or implied ; 
and the law will imply violence though 
none is actually used, when the injury is of 
a directand immediate kind, and committed 
on the person or tangible and corporeal 
property of the plaintiff Of actual violence, 
an assault and battery is an instance; of 
implitd, a peaceable but wrongful entry 
upon a person's land. For the above 
offences an action of trespass lies ; and this 
action is usually either an action of trespass 
vi ei armis, or an action of trespass on the 
case ; the former beinir brought to recover 
damages for wrongs done with direct vio- 
lence, the latter to recover damages for 
wrongs not done with direct violence, or if 
done with direct violence, yet resulting 
from negligence as distinguished from de- 
sign (Steph. Plead. 17; Smith's Action 
at Law, 2). Again, where trespass is done 
to binds or real property, it is called tres- 



TBBSPASS eontinued. 

peLmquare clau8um /regit : and to support 
this action, the plaintiff must have been in 
the actual poasesnon of the land at the time 
of the trespass committed. On the other 
hand, where the trespass is done to goods or 
personal property,itiscalIeil trespass de Ixmit 
aaportaiia — an action which, equally with 
the other, rests upon possesion, but the 
possession in this case may be eitner actual 
or^ constructive; constructive possession 
being that which ownership or property 
draws with it by implication or construc- 
tion of law. 

See next title. 

TRESPASS OH THE CASE. Is the 

form of action adapted to the recovery of 
damages for some injury resulting to a 
party from the wrongful act of anotner, un- 
accompanied with direct or inmiediate 
force. Thus, if a man, in throwing a log 
into the highway, strikes a passer by, he 
may sue in an action of trespass simply so- 
called, and only in that action for damages 
for the injury he may have sustained ; but 
if after the log has fallen and rested on 
the ground, he stumbles over it, and so 
receives an injury, then ^' trespass on the 
case," or, as it is commonly called, an action 
** on the case," would be his appropriate 
remedy. It is called an action upon the 
case, because the original writ by which tJiis 
action was formerly conmienced was not 
conceived in any fixed form, but was framed 
and adapted to the nature and circum- 
stances of the case by virtue of the statute 
De ConsimiU Casu (13 Edw. 1, Statute of 
Westminster the Second), c. 24. See Scott 
v. Shepherd, 2 BL Bep. 892; 1 Smith's L. 
0. 210 ; 1 Chit on PI. 127, 6th ed. ; Com. 
Dig. tit ** Action upon the Case " (a.) 

TBIAL. The mode of determining a 
question of fact in a Court of Law. Or it 
may, in other words, be defined to be the 
formal method of examining and adjudica- 
ting upon the matter of fact in dispute 
between a plaintiff and a defendant in a 
Comi; of Law. There are various different 
species of trials according to the nature of 
the subject or thing to be tried ; these, 
however, will, in general, be found under 
their respective titles. A trial at bar, 
which is a species of trial now seldom re- 
sorted to excepting in cases where tho 
matter in dispute is one of great import- 
ance and difficulty, is a trial which tiikes 
place before all the judges at tiie bar of 
the Court in which the action is brought 
(Steph. PI. 84). The recent c»se of Reg, 
V. Castro, otherwise Tichbome, or Orion 
(1872-3), was an example of trial at bar. 

TBIBUNAUX BE COMUEKGE. In 

French Law aro Courts consisting of a 
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prefiident, judges, and substitutes elected 
m an assembly of the principal trnders. 
No person nndor thirty yean is eligible as 
a member of the tribunal, and the presi- 
dent must be forty years of age at the least. 
The tribunal takes cognizance of all OAses 
arising between merchants, and also of all 
disagreements arising among partners. The 
course of procedure is as in civil cases, and 
with an appeal to the regular Courts. 

TBI0B8 07 JT7BOB8. Persons selected 
by the Court to examine whether a chal- 
lenge made to the panel of jurors, or any of 
them, be just or not. A cnallengo to the 
panel is grounded on some probable cause 
of suspicion, as an acquaintance, or the 
like, the validity of which is determined 
bv these triors. These, if the first juror be 
challenged, are two indifferent persons 
named by the Court ; if they find one man 
indifferent, he shall be sworn, and he with 
the two triors shall try the next, and when 
another is found indifferent and sworn, 
the two triors shall be superseded, and 
the two first sworn on the jury shall try 
the rest. Cowel ; Smith's Action at Law, 
146. 

See also titles Challkngb ; Jubors. 

niTHniG : See title Tithinq. 

TROTZB (from the Fr. irouver, to find). 
Is that form of action adapted to try a dis- 
puted question of property in goods or 
chattels. It is called trover, because it is 
founded upon the supposition (which, 
however, is in general a mere fiction), that 
the defendant found the goods in question ; 
and the declaration, after stating such a 
finding, proceeds to allege that the defend- 
ant converted them to his own use (such 
conversion being the true gist of the 
action); and then he claims damages for 
the injury which ho has sustained by such 
wrongful conversion. 

In form, the action is a fiction ; in sub- 
stance, it is a remedy to recover the value of 
personal chattels wrongfully converted by 
another to his own use. The form supposes 
the defendant may have come lawfully 
by the possession of the goods. Thid action 
lies, and has been brought, in many cases, 
where in truth the defendant has got the 
possession lawfully. It is an action of tort, 
and the whole tort consists in the wrong- 
ful conversion. Two things are necessary 
to be proved to entitle the plaintiff to re- 
cover in this kind of action: First, pro- 
perty in the plaintiff, and, secondly, a 
wrongful conversion by the defendant 
(see per Lord Mansfield in (hoper v. Chitty^ 
1 Burr. 20 ; 1 Smith's L. C. 230). Moreover, 
the property necessary to support the action 
must be one which dmws with it a riglit to 
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the immedicUe possession also of the thing 
converted (Gordon v. Harper, 7 T. B. 9) ; 
consequently, if the thing is in pledge to 
another, the pledgor, although owner, can- 
not bring the action. But the pledgee, as 
ha vine what is called a $peeial property in 
the thing, may bring the action ; and gene- 
rally any bailee of the goods may do so on 
the like ground. 

TBXrSTS. Uses having existed pre- 
viously to the Statute of Uses (27 Hen. 8, 
c. 10), as confidences which the Court of 
Chancery upheld and enforced, these early 
confidences were the earliest form of trusts ; 
but after that statute, these uses having in 
consequence thereof .become transmuted 
into legal estates, the jurisdiction of ESquity 
over tnists promised to cease, or at any rat^ 
to become unnecessary, when the decision 
in TyrreWs Case (4 ft 5 Phil. & M.), where- 
by the Courts at Westminster refused to 
recognise any second use upon a first use, 
t.0., a use upon a use, revived or restored 
to the Courts in Lincoln's Inn, and even 
increased, their former jurisdiction oyer 
trusts. 

In reg^ulating the qualities and incidents 
of trust estates, E!^uity followed the Law 
in itd leading principles, construing for ex- 
ample, words of limitation in the like 
manner as the same were construed at 
Law, and generally (although with some 
exceptions nereinafter mentioned), adopt- 
ing the rules of Law with little or no varia- 
tion. Thus, in fact, in every estate, there 
came to exist, by possibility at least, and 
in general in actual fact as well, two 
estates of equal quality and duration, ex- 
isting side Dy side, and like parallel lines 
of equal length i-unning beside each other, 
the one estate being called the equitable 
estate and the other the legal estate. And 
like parallel lines, the two estates in their 
own nature never meet, although just as 
the two parallel lines being laid upon the 
top of each other would coincide and grow 
into one line only, so the two estates being 
by force, ah extra themselves, brought to- 
gether do also coincide and grow into one 
estate only, a union which is called the 
union of the equitable with the legal 
e»tato in fee. 

Two statutes are all-important in their 
bearing upon trusts, tlie first of the two 
being the Statute of Uses already men- 
tioned, and the other of them the Statute 
of Frauds (29 Car. 2, c. 3); and in distin- 
guishing these two statutes, it is essential 
to note,— (l.j) That the Statute of Uses, on 
the one hand, extends to freehold heredita- 
ments only, and neither to leaseholds nor to 
copyholds ; and, afortioriy not to pure per- 
sonal estate ; and, (2.) That the Statute of 
Frauds, on the other hand, extends to free- 
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holds, leaseholds, and copyholds indif- 
ferently, requiring for the creation of a 
trust thereof respectively the use of 
torUing^ but as the latter statute does not 
extend to pure persomd estate, it follows 
that a trust of pure personal estate may 
be created without writing, or by word of 
mouth only. MeFadden v. Jenkin$, I Phil. 
157. 

Trusts are manifold; but are com- 
monly arranged under the fbllowing 
beads: — 

I. Express Trusts,— being trusts which 

are created in so many fit and ap- 
propriate terms, and which are 
subdivided thus, — 
(a.) Express Private Trusts, — ^being 
trusts affecting individuals 
only; and 
(&.) Express Public Trusts, — being 
trusts affecting public bodies 
primarily. 

II. Implied Trusts, — being trusts 

founded on the presumable, al- 
though unexpressed, intention of 
the party who creates them ; and 
III. Constructive Trusts,— being trusts 
which are founded neither on an 
expressed nor on any presumable 
intention of the party, but which 
are raised by corUtruetion of 
Equity without any regard to in- 
tention, and simplv for the pur- 
pose of satisfying the demanos of 
justice and good conscience. 
The following is a more or less exhaus- 
tive list of all the varieties of trusts falling 
under each of the three principal heads 
above enumerated, and for a particular de- 
scription of each such variety, see the sub- 
title that is descriptive thereof. 
The varieties of trusts are : — 

I. Express Trusts. 

(1.) Eatpress Private Trusts: 
(a.) Executed and executory trusts ; 
(6.) Trusts voluntary and for value ; 
(o.) Trusts in favour of creditors , 

(2.) Express Public Trusts, called also 
Charitable Trusts. 

II. Implied Trusts. 

(a.) Trusts resulting from a purchase 
in the name of a stranger ; 

(&.) Trusts resulting from an incom- 
plete disposition of the equit- 
able estate ; including 

(c.) Trusts of the undisposed of sur- 
plus of personal estate for the 
next of kin, or of real estate for 
the heir-at-law ; 

(d.) Trusts under conversions that 
fail: 

(e.) Trusts in cases of joint tenancies, 
whether for purchasers, or for 
mortgagees. 
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III. Constructive Trusts. 

(a.) Vendor's lien, also vendee's lien, 

in respect of purchase-money 

either unpaid or prematurely 

paid; 

(&.) Benewal of leases by trustee in 

his own name ; 
(o.) Permanent improvements to an 
estate ^hich were unavoid- 
able; 
(d.) Heir of mortgagee in respect of 
mortgage loan for next of kin 
of mortgagee. 
There are certain requisites for the crea- 
tion of a trust, other than and in addition 
to the statutory requisite of writing above 
mentioned, where writing is requir^, these 
requisites being three in number, and fiimi- 
liarly called the Three Certainties in Trusts. 
These three certainties are, — 
(1.) Certainty in the toords creating the 

trust; 
(2.) Certainty in the subject of the trust, 

t.6., in the trust property ; - 
(3.) Certainty in the object of the trust, 
».d., in the beneficiary. 
(See Knight v. Knight, 3 Beav. 172 ; 11 
CI. & F. 513). And failing any one or 
more of these three certainties, the trust 
which was intended inevitably falls. Bat 
it being clear that some trust was in- 
tended, the trustee is not, in such cases, 
entitled or permitted to take or keep the 
property for his own benefit (JBriggs v. 
Fenny^ 3 Mac. & G. 546X if there are any 
other persons entitled (whether as devisees 
or legatees of the residue, or as heirs, or 
next of kin of the testator or intestate), to 
have it made over to them according to its 
quality ; and if there are no such other 
persons as last mentioned, then the Crown 
takes the personal estate as bona vcLcantia 
(JS\iylor V. Haygarth, 14 Sim. 8) ; but the 
trustee keeps the real estate for his own 
benefit, his tenure thereof excluding 
escheat Burgess v. Wheate, 1 Eden, 177. 
Executed and Executory Trusts, — An 
executed trust is one which the person 
creating it has fully and finally declared, 
whence also it is called a Complete Trust ; 
an executory trust is one which the per- 
son creating it has not fully or finally de- 
clared, but has given merely an outline of 
it by way of direction to the conveyancer, 
whence also it is called sometimes an In- 
complete and sometimes a Directory Trust. 
The Court of Chancery deeds very dif- 
ferently with executory trusts to what it 
does with executed ones. 

Thus (1.) That Court follows the Law 
(xquitas sequitur legem) with regard to 
executed trusts, e.g., the rule in SheUeys 
Case applies to these without any excep- 
tion; whereas with regard to executory 
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tntats the Goort takes the following dis- 
tinction, viz. : — 

(a.^ If the executory tnut oocnra in 
mamage artiolea (2V«m>r v. Trevor 1 P. 
Wms. 622), or in a will manifestly point« 
ing at marriage (PopiZIon v. Voicej 2 P. 
Wms. 571). the Goort refosee to follow the 
rale in ShdLeife Case as to their oonstrno- 
tion, as by so doing it would give to the 
intended husband full power of defeating 
the prospective issue of the intended mar- 
riage of the provision presumably intended 
to have been made in their favour ; but 

(5.) If the executory trust occurs in a 
will, and that will does not manifestly 
point at marriage, the Court follows the 
rule in 8heUey*s Casey and gives to the 
ancestor an estate in fee simple or in fee 
tail without reference to his issue, there 
being no presumption in this case of any 
intention to provide for such issue (Stoeet" 
ample v. Bindon^ 2 Vem. 536 ; FapiUon v. 
Voice, MMrd); and 

(2.) Tiie Court of OI»anoery is ready, 
and is even compellable, in all cases of an 
executed trust to give full effect to the 
same, saving all prior equitable rights, and 
that even in favour of volunteers, but the 
Court refuses and is not compellable in any 
case of an executory trust being in favour 
of ft volunteer to give any effect whatever 
to the same, which consequently falls to 
the ground, although the Court will in 
many cases of executory trusts being in 
favour of purehasers for vfdue and such 
like, Rive effect thereto, saving all prior 
equitable rights. See title Trusts Yolun- 

TABT AND FOB VALUE. 

A trust may be an executed trust in 
either of two ways, cither 

(1.) By declaration of trust, which is a 
simple and informal mode of creating it, 
requiring, however, writing (although not a 
deed) in the case of land (whether freehold, 
copyhold, or leasehold), but not even requir- 
ing any writing in the case of pure personal 
estate. The Court of Chancery is bound 
to enforce a trust that is completely created 
in this simple manner (Ex parte Pye, Ex 
parte Dubost, 18 Yes. 140). If the person 
should be both legal and equitable owner 
of the property of which he declares the 
trust, he declares himself the trustee 
thereof; if, on the other hand, he is the 
equitable owner only, he directs his own 
trustee (who is the legal owner) to hold the 
property upon the trusts which he then 
and there specifies in the direction; and 
such latter direction, although it has not 
(nor any notice of it) been sent to the 
trustee, and although the trustee refuses 
his assent to it, is oindiug and effectual 
against the party giving it ; but notice to 
the trustee is necessary to give the new 
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cestui que trust a right in rem over the 
trust property which shall protect him in 
it against third persons claiming without 
notice thereof (BiU v. Curetm, 2 My. & K. 
503); 

€&, again, a trust may be an executed 
trust, — 

(2.) By assignment or conveyance of the 
trust property, according as it is personal 
or real estate, to a trustee, accompanied 
with a limitation or declajnation of the 
trusts thereof; but many difficulties have 
arisen with reference to this second mode 
of creating a trust, which manifestly is a 
mere technical or formal mode of doing bo. 
The sources of the difficulty have been 
two, and (apparently) only two, that is to 
say,— 

(a.) The circumstance that, at Law, and 
also in Equity, there can be no assignment, 
strictly so called, of personal estate, («nd 
no conveyance, strictly so called, of real 
estate otherwise than by deed ; and neither 
the statutes {e.g., the 80 & 81 Yict. c. 144, 
as to Policies of Life Assurance ; tlie 31 & 
32 Yict. o. 86, as to Policies of Marine 
Assurance), which prescribe a simple statu- 
tory form of assignment or conveyance, nor 
the Judicature Act, 1878, ss. 25, 26, itself 
have altered the former law of the Courts 
in this respect ; and 

(&.) The further circumstance, that 
until the Judicature Act, 1873, & 25, the 
Courts of Law and the Courts of Equity 
respectively proceeded upon different prin-. 
ciples with regard to the assignability of 
choecB in action (see that title), which con- 
stitute by far the larger part of the per- 
sonal property which is mude the subji<ct 
of a truest. 

From these two sources of difficulty com- 
bined, it has been held in numerous cases 
that trusts attempted to be created in the 
more formal manner, i.e., by assignment or 
conveyance accompanied with an express 
declaration of the trusts, are executory only 
and not executed in the following caties, — 

(aS) When the assignment was attempted 
to be made by the use of the words, *^ I do 
hereby assign^* &c., indorsed on Uie back 
of the receipt given for a subscription paid 
upon a call in respect of shares in a com- 
pany, the indorsement not having been exe- 
cuted and delivered as a deed. Animbus v. 
/SmiJ^12 Yes. 89; 

(6.) ^here the assignment was at- 
tempted by tho like form of words also 
indorsed on the back of a bond, the indorse- 
ment not having been executed and 
delivered as a deed, altliough the bond 
itself was delivered {Edxeards v. Jones, 
1 My. & C. 22(>); and oven 

(c.) When collateral formnlities, being 
such as went to affect the efficacy of tlie 
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deed for the ptirpose of aaBignmenfc had 
been neelectea, aithoiigh the assignment 
was bv deed didj executed and delivered, 
and merefore valid by the general law. 
Searle v. Law, 15 8im. 95. 

On the other hand, it has been held in 
still more numerons coses, that trusts at- 
tempted to be created in the more formal 
manner are executed and not executory 
merely in the following cases : — 

(a.) Where the property was assignable 
at Law, and the pevson assuming to assign 
it used for that purpose a deed duly exe- 
cuted and delivered, there being no neglect 
of collateral formalities interfering with 
the validity of the deed for the purpose of 
assignment ; and even 

(6.) Where the property was not assign- 
able at Law, but the person assuming 
to asdign it used for that purpose a deed 
duIjT executed and delivered, there being 
no neglect of collateral formalities intei> 
fering with the validity of the deed for the 
purpose of assignment. Foriescue v. Bar- 
neitj 3 My. & K. 36 ; Kekeioich v. Manning, 
1 De G. M. & G. 176. 

And a comparison of the two cases just 
cited shews, that for the validity of such an 
assignment in the creation of a trust it 
makes no difference whether the assignor 
is both legal and equitable owner, or equi- 
table owner only, provided that if equitaole 
owner only, it is, not within his power at 
the time of the assignment to clothe him- 
self with the legal ownership as well, be- 
fore making the assignment (Gilbert v. 
Overtcn, 2 H. & M. 110); but the assign- 
ment is executory only, if it is within his 
power to do so at the time of the assign- 
ment and he neglects to do it before 
assigning (Bridge v. Bridge, 16 Beav. 822) ; 
but of course only if he Imows it. Gilbert 
y. Overton, 2 H. & M. 110. 

7}ru8ts Voluntary and for Value. — ^Vol- 
untary Trusts are trusts in favour of a 
volunteer, i,e., of a person as to whom the 
trust is a pure bounty or gift, for which he 
pays or gives nothing as the price thereof ; 
on the other hand, trusts for value are 
trusts in favour of purchasers, mortgagees, 
or others, whom the Courts of Equity re- 
gard as valuable claimants. 

(A.) If a voluntary trust is executed, i,e., 
complete (see title Execdted Tbusts), the 
Court is ready and is compellable to enforce 
it ; but if a voluntary trust is executory, 
i.e,, incomplete, the Court refuses and is 
not compellable to enforce it, and accord- 
ingly it falls to the ground (Jefferys v. 
Jefferys, Cr. & Ph. 138). Tiiid rule is 
without any exception, excepting (but to a 
very limited extent) in the case of powei's, 
and excepting in the case of powers in tiio 
nature of trusts ; and accordingly, in the | 
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case of voluntary trusts, the conflict has 
in general been confined to the finding of 
one fact, viz., whether the trust is executed, 
ie,, complete, or is executory, t.e., incom- 
plete, as to which $ee the sub-title Exs- 

OUTED AND EXECUTORY TbUSTS. 

(B.) On the other hand, a trust for value, 
whether it be executed or executory, is 
invariably enforced by the Court of Chan- 
cery, saving all prior equitable rights. 

Voluntary trusts and trusts for value are 
also distinguished by the Courts of Equity 
in many other ways ; thus 

(a.) A voluntary settlement, whether of 
real or of personal estate, if it be fraudu- 
lent within the meaning of the stat. 13 
Eliz. c. 5, is void against creditor who 
were in existence at the date of the settle- 
ment, and are thereby hindered in the 
recovery of their debts (Spirett v. Willows, 
3 De G. J. & 8. 293), or who not having 
become creditors already at the date of the 
settlement, have an equity to stand in the 
position of the creditors who were already 
such at that date (Freeman v. Pope, L. B. 
5 Ch. 538); but although being fraudulent 
it is good and valid against the settlor 
himself (Smith v. Garland, 2 Mer. 123). 
On the other hand, a settlement for value, 
whether of lands or goods, if it be not 
fraudulent within the meaning of the 
Common Law, i.e., in common sense and 
reason, is valid against all the world, in- 
cluding the settlor, and also creditors and 
purchasers, no matter although these lat- 
ter persons may be hindered or frustrated 
in tne recovery of their debts or purchases ; 
and a very little value, not being colour- 
able, will in general suffice, more especially 
if it be conjoined with the consideration of 
blood or natural affection, which the law 
considers meritorious (Hetcison v. Negus, 
16 Beav. 594) ; again, 

(b.) A voluntary settlement (being, 
however, of real estate only), if it be frau- 
dulent within the meaning of the statute 
27 Eliz. c. 4, is void against purchasers, in- 
cluding mortgagees, who become such sub- 
sequently to its date (and, a fortiori, if they 
were so already previously to its date) ; but 
such a settlement is good agninst subse- 
quent judgment creditors (Beavan v. Farl of 
Oxford, 6 De G. M. & G. 507). and as against 
the settlor himself and volunteers claiming 
under him that are subsequent in date, and 
even (it has been held) against a bond fide 
purchaser for value from such latter volun- 
teers (Doe V. Rusham, 17 Q. B. 723; Lewis 
V. Bees, 3 K. & J. 132; Richards v. Lewis, 
11 C. B. 1035). On the other hand, a 
voluntary settlement, being of personal 
estate, can in no case be fraudulent witliin 
the meaning of, not being in fact com- 
prised within, the slat. 27 Eliz. c. 4, and 

2 B 
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therefore is good against all the world, 
80 far, at any rate, as that statute is con- 
oomed (Jones v. Oroucher, 1 8. & 8. 316); 
btit it is clear it may be fraudulent either 
within the meaning of the 13 Eliz. G. 5, 
or within the meaning and intention of 
the Ck)mmon Law, in either of which 
cases it would have no validity except- 
ing as against the settlor himself, volun- 
teers claiming under him, and, semhle, 
purchasers under such volunteers (see title 
Fbaudulbnt Gifts). On the other hand, 
a settlement for value, whether of lands or 
goods, not being fraudulent witldn the 
meaning of the Common Law, is good 
against all the world. Lastly, 

(c.) Under the Bankruptcy Act, 1869, 
s. 91, settlements that are post-nuptial 
nro ipso faeto void on the ground of 
fraud, if the settlor becomes bankrupt 
within two years from their date, and are 
also void upon the like event happening 
within ten years until proof of solvency at 
their date, the property settled being the 
bankrupt's in his own right, and not what 
ho takes in right of his wife. 

Trusts for Creditors. — Deeds of trust 
in favour of creditors, although they con- 
tain no express power of revocation, are 
(unlike other aeeds, and unlike even 
voluntary deeds) revocable by the settlor, 
OS a general rule (Garrard v. Lord Louder- 
date, 3 Sim. 1). tliey being armngcments 
for the debtors own convenience merely, 
and not investing his creditors with tlie 
character of cestuis que trust. Made one 
day, they may be unmade the next, upon 
a, happier thought. Nevertheless, such 
deeds become irrevocable in certain cases, 
being principally two, namely, — 

(a.) Where the creditors, or one or more 
of them, are parties to the deed, and exe- 
cute it, it becomes irrevocable as to the 
executing creditor or creditors (AfocZftnTum 
V. Stewart, 1 Sim. (N.S.) 88); and 

(&.) Where the deed is communicated to 
non -executing creditors, and they, or one 
or more of them, after such communication, 
relying on the deed, have altered their 
positions or position relatively to the 
debtor, e.g., by abandoning some compul- 
sory proceeding which they had commenced 
against him for the recovery of their 
debts (Acton v. Woodgate, 2 My. & K. 
495 ; Field v. Lord Donoughmore, I Dm. & 
War. 227) ; but mere communication, not 
followed by such an alteration of position, 
does not make the deed irrevocable. Biron 
V. Afo«n<, 24Beav.649. 

Trusts in Jaint Tenancies. — Equity act- 
ing upon the maxim that equality is 
equity, although it is bimnd to recognise 
the joint tenancies whicli the rules of 
law create, nevertheless seizes upon the 
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very slightest grounds of difference, dis- 
tinction, or inequalitv for neutmlising in 
effect the incident of survivorship which 
attaches to joint tenancies, on the ground 
that such incident is unequal or inequi- 
table as between the tenants. And ac- 
cordingly, in the case of mobtgages, al- 
though the mortgagees are as a general 
(and, indeed, almost invariable) rule made 
joint tenants at law, and the legal estate 
accordingly survives to the survivor wholly, 
yet Equity, as well (a) where the amounts 
advanced by the respective mortgagees 
are eqtuUj as also (b) where they are un- 
equal, breaks through the rule of Law to 
this extent, that it secures to the deceased 
his due proportion of the mortgage debt, 
and for that purpose, and because it finds 
the legal cstote already vested wholly in 
the survivor, declares the latter a trustee 
(1) for the deceased, to the extent of his 
proportion, and (2) for himself, as to the 
residue of the money lent. And again, in 
the case of pubohases, although the pur- 
chasers are made joint tenants, and ne- 
cessarily, therefore, are to remain so at 
Law, so that the legal estate survives to the 
survivor wholly, yet Equity (c) where the 
amounts advanced by the respective pur- 
chasers are unequal, breaks through the 
rule of Law to this extent, that it secures 
to the deceased his due proportion of tho 
purchased land, and for that purpose, and 
because it finds tho legal estate already 
vested wholly in the survivor, declares 
tho latter a trustee (1) for the deoinsed 
to the extent of his proportion, and (2) 
for himself, as to the residue of the pur- 
chased hind: but (d) where the amoimts 
advanced by the respective purchasers are 
equal. Equity has no g^und for breaking 
tJirough the rule of Law, and in that caso 
therefore (being one caso only out of four) 
permits the incident of survivorship at 
Law to have its way in Equity as well. See 

also SUBVIVORgHIPS. 

(JharitahU Trusts. — These are trusts in 
favour of hospitals, the people, and such 
like. As compared with trusts in favour 
of individuals, trusts in favour of charities 
are treated by the Court of Chancery as 
bfeing,— 

(1.) In some respects on a level with 
individuals ; 

(2.) In other respects with more favour 
than individuals ; and 

(8.) In one respect with less favour than 
individuals. 

Thus (1.) They are treated on a level 
with individuals in the two following re- 
spects : — 

(a.) The Court of Chancery will supply 
tho want of a trustee or executor in tho 
cose of a gift to a charity, just as it will 
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do (at any rate, since the Tmstee Act, 
1850, and TroBtee Extension Act, 1852) in 
the case of a gift to an individual (JlfiUsv. 
Farmer, 1 Mer. 55); 

(&.) The Oourt of Chanoery, equally 
with the Courts of Law, requires charita- 
ble bodies to bring their actions and suits 
within the times limited for the same by 
the Statute of Limitations (8 & 4 Will. 4, 
c. 27); AH.'Gen. v. Christ's Hospital (8 
My. &K. 844), being no longer law. Again, 

(2.) Charities are treated with more 
favour than individuals in the two follow- 
ing respects : — 

(a.) Wliere a general intention to give 
to charities is evidenced by the particular 
intention which is expressed in the instru- 
ment of gift, and that particular intention 
fails from any cause, tne Court of Chan- 
cery will find some other particular mode 
of making the gift effectual for a charity 
(HSoggridge v. TkaokweU, 7 Yes. 69, see 
title Cr-PBis); whereas in the case of 
individuals the trust in such a case would 
be void for want of one of the three re- 
quisite Certainties. 

(6.) The Court of Chancery will also 
supply in favour of a charity defects in 
conveyances, not being defects which any 
stahite has rendered fatal to the gift (Sayer 
V. Sayerj 7 Hare, 377) ; but no such assis- 
tance would be rendered to individuals 
(see sub-title Voluntary TRrsrs) ; lastly, 

(3.) CJiarities are less favoured than 
individuals in this respect, that the Court 
will not marshal assets in favour of 
charities, although it will do so in the 
case of individual. WiUdams v. KershaWj 
1 Keen, 274, n. 

Vendo/s Lien. — ^Where the vendor con- 
veys the estate sold before receiving the 
whole or some part of the purchase-money 
thereof, he has a lien, i.e., hold, on the 
estate for the unpaid purchase-money 
or unpaid part tiiereof ; and conversely, 
the purcha^r or vendee also has a lien on 
the estate contracted to be sold for the 
purchase-mouey or the part thereof where 
he has already paid, or prematurely paid, 
the same, by way of deposit or otherwise, 
and the contract for any reason not impu- 
table to himself afterwards goes off. Mack' 
reih V. Symmons, 15 Ves. 329 ; Wythes v. 
Lee, 3 Drew. 396. 

Either the vendor or the vendee may, 
however, by his own negligence, or by 
being party to a fraud, prejudice or lose the 
priority of his lien over subsequent charges 
or claims {Bice v. Bicey 2 Drew. 78). 
Moreover, he will bo taken to have aban- 
doned his lien in the following cases : — 

(1.) Where a bond, bill, promissory note, 
or covenant, is taken expressly in lien of, 
or in substitution for, the unpaid purchase* 
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money (Auckland v. Poekndl, 18 Sim. 
406 ; ParroU v. BweeOand, 3 My. & K. 655) ; 

(2.) Where any security (not of a per- 
sonal nature), e {/., either a long annuity 
{Nairn v. Prowse, 6 Ves. 752), or a mort- 
gage either of tlie same {Band v. Kent^ 2 
Yem. 281), or of a distinct .estate {GotoeU 
V. Simpson, 16 Ves. 278), is taken for the 
unpaid part of the purchase-money. 

But the lien will remain where any 
security which is of a personal nature is 
taken generally, that is to ray, is not 
taken in express substitution for the pur- 
chase-money. Collins V. Collins, 81 Beav. 
346. 

The lien avails against the following 
parties : — 

(1.) The purchaser or vendor, as the 
case may be ; 

(2.) The heirs of either ; 

(8.) Volunteers claiming under either; 

(4.) Mold, fide purchasers for value under 
either ; 

(5.) The tmstee in bankruptcy of either; 
and 

(6.) Bond fide purchasers for value 
under either, not having the legal 
estate. 

All these distinctions depend upon the 
simple principle, that the lion being a real 
right, and therefore higher in quality than 
a personal right, is not lost or merged in 
the subordinate right, unless the parties 
have so expressly agreed. 

Tru^ee's BenetoaJ, of Lease. — In the case 
of a renewable lease which is held in trust 
by A. for B.. upon the time for renewal 
coming round, if A. renews the lease in 
his own name, and expressly or impliedly 
for his own benefit, he is nevertheless held 
by the Court of Chancery to be a trustee 
for B. of the renewed lease, and it does 
not matter that the landlord, for reasons of 
his own, expressly and persistently refused 
to grant a renewal to B., or in favour of 
B. {Keech v. Sand/ord, 1 W. & T. L. 0. 
89), the trustee being the only person in 
the world who, in such a case, is incapa- 
citated from taking a renewal in his own 
name. The like stringent rule applies in 
the case of one co-partner taking a re- 
newal behind the Imcks of his co-part- 
ners {Featherstonhaugh v. Femcick, 17 Ves. 
811) ; also, of an executor de son tort doing 
the like {MtdtHiny v. Dillon^ 1 Ball. & B. 
409) ; also, of a tenant for life doing the 
like {Bouse v. Chichester, Arab. 211); also 
of a joint tenant doing the like {Pabner v. 
Yoiing, 1 Vem. 276) ; also of a mortgagee 
{BushwortWs Case, Freem. 12), or mortgagor 
{Smith V. Chichester, 1 C. & L. 486 ; Sea- 
houme v. Powell, 2 Vcm. 11) doing the 
like. 

PermancTit Trnprovonentu hy Tenant. — 

2 B 2 
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Where a tenant for liFe (but not also where 
a tenant in tail, or a tenant in fee simble) 
expends money in finishing the unflnisned 
buildings of tiie testator or settlor, or in 
doing oSier works of ibe like permanent 
and beneficial nature, being aho toorks 
whifh are necessary to be done, and which 
vfUl not ijoait, then he is entitled to be repaid 
a proportion of those expenses, as for un- 
oxnausted improyoments {Htbibert v. Cooke, 
1 8. & B. 552; Vent y. Dent, 80 Beay. 
363). But, excepting in the two cases 
before mentioned, ho is not entitled to any 
such repayment, howeyer beneficial or 
meritorious the result may be to the estate 
gonorally (Dent y. Dent, eupra); and in 
all cases, therefore, other tnau the two 
before mentioned, it is adyisable for him, 
on the one hand, if the improyements are 
of an agricultural nature, to borrow money 
for the purpose under the Improyement of 
Land Aot, 18G4 (27 & 28 Vict. c. 114), or, 
on the other hand, if the improyements are 
of a residential nature, to borrow the neces- 
sary money under the Limited Owners' 
Besidences Act, 1870 (33 & 84 Vict c. 56). 

Heir a Trustee. — When a person has a 
mortgage in fee which he has not fore- 
closed, and dies intestate, the legal estate 
in the mortgaged property descends to his 
heir or real representatiye ; but the ad- 
ministrators of the deceased, or his per- 
sonal representatiyes, are entitled to the 
beneficial ownership of the moneys due on 
the mortgage, and to the security for the 
same; and, accordingly, the Court of 
Chancery, finding the legal estate in the 
heir, declares him a trustee for them to 
the extent of the moneys secured by the 
mortgage. Thornborough y. Baker, 1 Ch. 
Ca.28. 

See also next title, 

TRUSTS BESTTLTINO. Either, 

(1.) From purchase in name of stranger ; 
or 

(2.) From inoomplets disposition of 
equitable estate ; or 

(3.) From the failure of equitable con- 
yersions. 

(1.) In the case of purchasers, whether 
of land or of goods, the oonyeyance or 
assignment of wliioh is taken or made in 
the name of a party other than the pur- 
chaser himself or person who pays the 
money, the General Bule is, that the 
grantee or assignee in whom the legal 
estate lb so yested holds the property in 
trust for the purehaser and for the benefit 
of the purchaser only. This is merely one 
form of the old rule that a feofiee without 
consideration was a trustee for the feofibr. 
But the Exceptions to this rule are more 
important than the rule itscltj and are 
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generally summed up imder the head Ad^ 
vancement, which title see, 

(2.) In the case of a oonyeyanoeor assign- 
ment, or deyise or bequest of lands or of 
personal estate to A. in fee simple, or other 
estate, upon trttst for certain estates and 
purposes which do not exhaust the entiro 
fee simple or other estate, it is a general 
rule and without any exceptions, that 
all that pirt of the estate which is not 
exhausted by the trusts declared results, 
in the case of a settlement to the settlor, 
and in the case of a yrill to the heir or real 
representatiyes of the testator if the estate 
is in realty, and to the executors or personal 
representatiyes of the testator if the estate 
is in personalty {PameU y. Hingston, 3 8m. 
& Giff. 344). But in applying this rule it 
is necessary to distinguish conyeyanoes or 
assignments, or deyises or bequests upon 
trust, from conyeyanoes or assignments, or 
deyises or bequests, which are merely subject 
to or charged fJoWicertekm limited beneficial 
interests, the grantee or deyisee, assignee or 
legatee, in the latter case taking the entire 
residue for his own benefit after satisfying 
the charge. King y. Denison, 1 Yes. & B. 
272. 

(3.) When money is directed to be turned 
into land, or land lb directed to be turned 
into money, for certain purposes or upon 
certain trusts, the property is in Equity 
considered as already, from the date of 
the direction taking effect, oonyerted into 
that into which it is directed to be con- 
yerted {see title CoNyEBSioM); in other 
words, the money as being notionally land, 
and the land as being notionally money. 
But this equittible conyersion is subject to 
the following limitation, that is to say, the 
direction extends no further than the trusts 
or purposes for the sake of which it is 
giyen, or such of the same trusts or pur- 
poses as are capable of taking eflect, and as 
also take effect, require it to extend ; and 
accordingly the margin or surplus of the 
property oyer and above what is required for 
those trusts or purposes results in the Ciise 
of a deed to the settlor, and in the case of a 
will to the next of kin, so far as the direc- 
tion for conyersion concerned personal 
estate, and to the heir-at-law so far as it 
concerned real estate. 

TUBMAK: See title Pbe-aitdiehoe. 

TURBART (from turba, an old Latin 

word for turf). Turbary, or common of 

turbary, is the right or liberW of digging turf 

upon another man's ground. Kitchin, 94. 

See also title Common. 

TURKFIXX ROADS. These are roads 
on which parties haye by law a right to 
erect gates and bars, for the purpose of 
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taking toll, and of refusing the permission 
to pass along them to all persons who 
refuse to pay (Northam Bridge and Ito<uU 
Co. Y. London and Southampton By. Co., 
6 M. & W. 428.) So in the Railways Cflauses 
Act, 1845 (8 & 9 Vict. c. 20), s. 60, a turn- 
pike road means a road which is repaired 
by tolls payable by passengers for the use 
of the road (Beg. v. Eagt and West India 
Doekt and Birmingham Junction By, Co.. 

2 £1. & Bl. 466.) The law of tumjpike roads 
is partly regulated by statute, the Act 

3 Geo. 4, c. 126, being the General Turn- 
pike Act, and having been amended by 
subsequent Acts. A tumpike-rond may 
become a highway (see that title), 80 & 81 
Vict. c. 121. A mandamus does not lie to 
oompel the repair of a turnpike-road (Beg. 
y, Oxford and Witney Boads (Trustees), 
12 A. & E. 427) ; but the proper proceeding 
is to summon in the first insttinco the 
treasurer, surveyor, or other oflScer of the 
turnpike-road trust before the justices at 
special sessions, under the stat. 5 & 6 
Will. 4, c. 50, s. 94. 

TUTEUE OFFICIEXnL In French Law, 
a person over fifty years of age may be ap- 
pointed a tutor of this sort to a child over 
fifteen years of age, with the consent of 
the parents of such child, or in their de- 
fault the conseil de famtUe. The duties 
which such a tutor becomes subject to are 
analogous to those in English Law of a 
person who puts himself in loco parentis to 
any one. 

TUTEUB STJBBOOi. In French Law, 
in the case of an infant under guardianship, 
a second guardian is appointed to him, the 
duties of the latter (who is called the 
subroge tuteur) only arising where the 
interests of the infant and his principal 
guardian are in conflict. Code Nap. 420. 



u. 

UMFIRAOB. When matters in dispute 
are submitted to two or more arbitrators 
and they do not agree in their decision, it 
is usual for another person to be called in 
as umpire, to whose sole judgment it is then 
referred; the word ** umpirage," in refer- 
ence to an umpire, is the same as the word 
** award *' in reference to arbitrators ; but 
award is commonly applied to the decision 
of the umpire also. 

See title Abbitbation and Awabd. 

UH DEB- CHAMBTrRTiAIH 07 THE SZ- 
CHEQUEE. An officer in the Exchequer 
who cleared the tallies written by the 
clerk of the tallies, and read the same, 
that the clerk of the pell and the comp* 
troUor might boo that their eutiics wuru 



mroBBrCKAMBKRLATTf OF THE EX- 
OHEQUEE — continued. 
true. He also made searches for all records 
in the treasury, and had the custody of 
Domesday Book. There were tWo officers of 
this name, but their office is now abolished. 
Cowel. 

UEDEBLEABE. Is a lease granted by 
one who himself is only a lessee of the 
.premises which he underlets. Thus, if A. 
grants a lease of land to B. for twenty-one 
years, and B. afterwards grants a lease of 
the same land to C. for fourteen years, 
here 0. would be tended the underlessee, 
and the lease, by virtue of which 0. held tho 
land, an underlease. In this respect an 
underlease differs from an assignment, 
which is a transfer of the entire term, or 
residue thereof. The underlessee has no 
privity with the original lessor, and is 
liable fur rent to his immediate lessor only. 
But it is different with the assignee. 

TTKIFOSIEITT OF FE0CE8S ACT. Is 

the title commonly given to the statute 
2 Will 4, c. 89, by which a more simple 
and uniform course of proceeding for tlie 
commencement of personal actions was 
established. Until the passing of that 
statute, the practice or forms of proceeding 
in the three superior Courts at Westminster 
differed greatly from each other. The im- 
provements introduced by this statute were 
founded on the report of the Oommon Law 
Commissioners, a body of distinguished 
men in the leg^ profession, appointed to 
consider the effects of the then existing 
system, with a view to its correction. In 
some important particulars, however, the 
enactments of the stat. 2 Will. 4, c. 39, have 
been again altered by the more recent Act 
of 1 & 2 Vict. o. 110 ; as, for instance, under 
the Act of Will. 4 an action might be com- 
menced either by a writ of summons or by 
a capias, whereas under the subsequent 
statute, which is still in force, it can only 
be commenced by a writ . of summons. 
More sweeping enactments have been made 
by the C. L. P. Act, 1862. 
See title Pbogedube. 

UHITT OF POSSESSION. Joint posses- 
sion of two rights by several titles. As if 
I take a lease of land from a person at a 
certain rent, and afterwards I ouy the fee- 
simple of such land ; by this I acquire unity 
of posjseasion, by which the lease is extin- 
guished ; because I, who before occupied 
the premises only in consideration of rent, 
do by the purchase of the fee simple become 
lord of the same. Cowel. 

UHLAWFUL ASSEMBLT : See title Bior. 

TJFFEE BEHCH, COUBT OF. The Court 
of Queen's Bench was so oaliod during tho 
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interval between 1649 and 1660, the period 
of the Commonwealth. 

XniAOE. This word as used in English 
Law differs firom custom and prescription, in 
that no man may claim a rent, common, or 
other inheritance by usage, though he may 
by prescription. Moreover, a usage is local 
in all cases, and must be proved ; whereas 
a custom is frequently general, and as such 
is noticed without proof. Usage, in French 
Law is the vsua of Roman Law, and corres« 
ponds very nearly to the tenancy at will 
or on sufferance of Bnglish Law. 

U8AKGE. The timo which, by the 
usage of different countries between which 
bills of exchange are drawn, is appoiQted 
for their payment. This is a calendar 
month, as from the 20th of May to the 20th 
of Juno, and what is termed a double usance 
coiisibts of two buch mouths. Ghitty on 
Bills. 

USEE. Is the act of using or enjoying 
any profit or benefit to be taken from or 
upon tho land, or any easement to be en- 
joyed upon or over any land or water. And 
m law tno effect of such user (if continued 
for a |X)riod sufficiently long, and under 
circumstances which indicate the exercide 
of a right on tho part of the person so using 
the land), is to establish a prescriptive 
claim over after to enjoy the same profit or 
casement. Go. Litt. 115 a; and see title 

IPBESCUirTION. 

irSES. The word " use" in its origiaal 
legal application, denoted simply the 
benefit or beneficial enjoyment of land. 
The invention of uses is commonlv attri- 
buted to the ecclesiastics ; and they having 
been the early lawyers, that origin is pro- 
bable. The system of uses was attended 
with numerous advantages to the true 
owners of the land, — the use not being 
subject to escheat or to forfeiture, and 
being devisable by will, and transferable 
without livery of seisin ; but like other 
systems it was made the channel of nu- 
merous abuses, lands being conveyed by 
means of it to persons and in ways for- 
bidden by the words — or, at all events, by 
the policy — of the Statute Law. Thus, 
by means of the use, landd came largely into 
mortmain to spiritual corporations, con- 
trary to the Statutes of Mortmain (7 Edw. 
1 ; 15 Ric. 2, c. 5) ; and, ultimately, after 
some Acts of a more imperfect character, 
the Statute of Uses (27 Hen. 8, c. 10) was 
passed, which in effect enacted that ihe'use 
should bo the land^ and that where the wfe 
was there the land or legal estate should be 
and should be deemed to be. In conse- 
quence of this statute tho word " tise " 
departed with its original signification, 



USES — oontinuod. 
and became equivalent to seisin or legal 
tate. 

By the decision in TyrrelFs Cam (4 & 5 
Ph. & M.) the Courts of Law held that tho 
Statute of Uses intended the first uae only, 
and that as soon as it had executed that 
use and made it the legal estate, it was 
exhausted. But ^e Courts of Chancery, 
while adopting the mle of Law so far, went 
further, and gave the benefit or beneficial 
enjoyment, as before, to the person intended 
to benefit, calling the first usee the legal 
estate man, or trustee merely, and the pro- 
per beneficiary, being the second or last 
usee, the cestui que trust and true owner 
in Equity. 

By the joint operation of tho Statute of 
Uses and the decision in TyrrdTs Case two 
lineS of estate have become well ostab- 
lidied in Law, — namely, (1) the legal estate 
in the trustee, which retains all, or neiirly 
all, its ancient incidents ; and (2) tho equi- 
table estate in the oettui que trust, which 
lias received incidents analogous to thoso 
of the legal estate, upon the maxim, Equity 
foUows the Law, 

By the means of these uses new facili- 
ties have been furnished for the conveyance 
of property. 

See title Conveyances. 

USES, CHABITABLE : 8ee titles Chari- 
ties ; Chabitable Uses and Tbcsts. 

USES, SUPEBSTinOUS : See title Supeb- 
flTmouB Uses. 

USHER (from the Fr. huissier, a door- 
keeper of a Court). A subordinate offi- 
cer in the Courts of Law. Tho chief 
usher in the Court of King's Bench used 
to hold his offico by letters patent under 
tho groat seal for two lives, and to execute 
it by three deputies. But see now 15 & 
16 Vict. c. 73, ss. 16-21, which enacts that 
the ushers of the Superior Courts shall bo 
appointed by tho Chief Justices and Chief 
Baron respectively, and prescribes their 
salaries and tenure of office. There are 
also ushers in the Courts of Chancery, ap- 
pointed in like manner by tho judges of 
those Courts. 

USHEB 07 THE BLACK BOD. Tho 

Gentleman Usher of the Black Bod is an 
officer of the House of Lords appointed by 
letters patent from tho Crown. HLs duties 
are, by himself or deputy, to desire the 
attendance of the Commons in the Hou:3e 
of Peers when the royal assent is given to 
bills either by the Queen in person or by 
commission, to execute orders for the com- 
mitment of persons guilty of breach of 
privilege, ana also to assist in the intro- 
duction of peers when they take the oaths 
aud their scats. 
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USUCAFIO. A term of Roman Law 
used to denote a mode of acquisition by 
the civil— «.€., old strict, law. It ia, how- 
ever, Bometimes used as interchangeable 
with longi temporis posteagio. It corre- 
sponds very nearly to our term prescription 
or limitation, wmch by the stats. 3 & 4 
Will. 4, o. 27 (as to corporeal heredita- 
ments), and 2 & 3 WUl. 4, a 71 (as to in- 
corporeal hereditaments) confers a positive 
(altbough merely possessory) title on the 
holder. But the prescription of Roman 
Law differed from that of the English Law, 
not only in its times (which are of less im- 
portance), but also in this great and pe- 
culiar feature, that no mala fide possessor 
(i.e., person in possession knowingly of the 
property of another) could by however long 
a period acquire title by possession merely, 
the two never-failing requisites not only to 
wmcapio, but also to tongi temporis pos' 
teuiOf being Jtwto causa (i.e., title) and bona 
fides (i.e^ ignorance). The term usucapio 
is sometimes, but erruneously, written tMu- 
captio. In Roman Law. re-acquisition by 
usucapio was 'called usuaECSFTio. 

irSUTBUCT (iisufructus). An usufruct 
lins been defined to bo that real right in 
another's property which entitles a party 
to reap all the fruits of the thing, and in 
general to have the whole use and enjoy- 
ment of it. as far as is practicable, without 
injury to its substance {salvd rerum svb- 
ftantid). He who is so entitled to enjoy 
the fruits of another's proixjrty is termed 
the usufructuary, in contradistinction to the 
actual proprietor of the thing (Just. Inst, 
ii. 4). The usufructuary was invariably 
entitled for life, and for no less period ; he, 
therefore, corresponds to our tenant for life. 

UBUJUtUlT. This is, in French Law, 
the usufruct of English and Roman Law. 

XrSITBA MABITIHA: See title FasNUS 
Naitticum. 

1T8UBI0TT8 COHTRACT : See title Usubt. 

VBURPATION OF ADV0W80H. An 

injury which consists in the absolute ouster 
or dispossession of the patron, and which 
happens when a stranger who nas no right 
presents a clerk, and the latter is there- 
upon admitted and instituted. 

TT8UBFATI0H 07 FEAKCHI8ES, or OF- 
FICES. The unjustly claiming or usurp- 
ing any office, franchise, or liberty. 

irStJBT (usura.) An unlawful contract 
on the loan of money to receive the same 
again with exorbitant increase; that is, 
not only to receive the principal sum again, 
but also an exorbitant interest by way of 
compensation for the use of such principal 
sum. All reatrictions upon the rate of 
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interest were, however, abolishod by stat. 
17 & 18 Vict 0. 90. 

UlTifiH, TO. In law signifies to put in 
circulation, to offer or tender to another 
man, and is used in reference to forged in- 
struments or counterfeit coin. Thus, by 
Stat. 11 Geo. 4 & 1 WUl. 4, c. 66, it is 
enacted that the forging or uttering of any 
Exchequer bill, Bank of England note, 
bill of exchange, deed, transfer of stock, 
&o., &c., knowing it to be forged, and with 
the intent to defraud, shall be felony ; and 
by 2 WiU. 4, c. 34, s. 7, it is provided that 
" if any person shall tender, uttery or put 
off any false or counterfeit gold or silver 
coin, knowing the same to be counterfeit, 
he shall be guilty of a misdemeanor, and 
be imprisoned for any term not exceeding a 
year. See Rex v. Jones, 9 G. & P. 761. 

UTTEB BAB (or Outer Bar) is. the bar at 
which those barristers, usually junior men, 
practise who have not yet been raised to 
the dignity of queen's oounsel. These junior 
barristers are said to plead without the 
bar, while those of the higher rank are 
admitted to seats within the bar, and 
address the Court or a jury from a place 
reserved for them and divided off by a bar. 
See title Uttbb Babbibteus. 

UTTEB BABBY8TEB8. Barristcrs-at- 
law, in general, who plead without the 
bar. They are called utter barristers, 1.0., 
pleaders without the bar, to distinguish 
them from the benchers, or those who have 
been readers, and are sometimes admitted 
to plead within the bar, the same as king's 
and queen's counsel are. Cowel. 



V. 



VAGATIOH. The interval between each 
term is termed the vacation, that is, be- 
tween the end of one term and the beginning 
of the next. Those intervals of a cessation 
of business are retained under the Judi- 
cature Act, 1873, but are differently reck- 
oned, the distinction of terms having been 
abolished by that Act, in name at least. 

VADIUX MOBTUUM (dead pledge) : See 
next title. 

VADIUM VIVUM (a living pledge). 
When a man borrows a sum of money of 
another (suppose £200), and grants him 
an estate, as of £20 per annum, to hold 
till the rents and profits shall repay the 
sum so borrowed ; in this case the land or 
pledge is said to be living ; it works off, 
i.e., repays and survives, the debt, and im- 
mediately on tlie discliarge of that reverts 
back to the borrower, It is called a vioum 
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vadium, or living pledge, in oontnulistinction 
to a motiuum vadium^ tlio land in which 
does not of itself work off, i e., repay the 
debt, but the mortgap^or must ueeas him- 
self repay the same, before the laud reverts 
to him. In tlie case of both these species 
of vadium, the pledgee receives the rents 
and profits without account, in which re- 
spect they both differ from a mortgage 
properly so called. 

See title Mortqaqb. 

VAOABOHIMI and VAaBAHTS. For 

the offences which bring persons under 
either of these denominations, see the stuts. 

5 Geo. 4, 0. 83 : 1 & 2 Vict. c. 88 ; and 31 

6 32 Vict o. 52. 

VA0SAHT8 : See title Vagabokds Aim 
Vaobants. 

VALOS MABITAOn (value of marriage). 
The meaning of this may l>e collected 
from the following passage : — *' During the 
prevalence of the feudal tenures the guar- 
dian was at liberty to exercise over his 
infant ward the right of marriage (mart' 
tagiumy as contradistinguished from matri- 
mony), which in its feudal sense signifies 
the power which the lord or guardian m chi- 
valry had of disposing of his infant ward 
in matrimony. For while the infunt was 
in ward the guardian had the power of 
tendering him or her a suitable match, 
without disparagement or inequality; 
which if the infants refused, they forfeited 
the value of the marriage (valorem mari- 
iagii) to their guardian ; that is, so much 
as a jury would assess, or any one would 
horid fide give to the guardian for such an 
alliance ; and if the infants married them- 
selves without the guardian's consent they 
forfeited double the like value, duplicem va- 
lorem maritagii" Litt. 110. 

VALVABLS C0H8IDZSATI0H. The 

distinction between a good and a valuable 
consideration is, that the former consists of 
considerations of blood, or of natural love 
and affection ; as when a man grants an es- 
tate to a near relation from motives of gene- 
rosity, prudence, and natural duty; and 
the latter consists of such a consideration as 
money, marriage which is to follow, or the 
like, which the law esteems an equivalent 
given for the grant. The conveyance by 
bargain and sale requires to be for valuable 
consideration, as distinguished from that 
by a covenant to stand seised, which re- 
quires to be for blood or natural affection 
(see title Conveyances). In the statutes 
of Elizabeth against fraud (13 Eliz. c. 5, 
and 27 Eliz. c. 4), a good consideration 
means a valuable one. 

VARIAVGES. It is a general rule that 
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a party must recover secundum allegata et 
probata; but in matters impertinent or 
immaterial to the issue, or merely formal 
or superfluous, a variation between the 
pleading and the evidence is unimportant, 
more especially since the powers of amend- 
ment oonferred by ti»e C. L. P. Act. 1852. 
Variances are of the following kinds : — 
(1.) Variance in the parties to a con- 
tract, — ^being either the omission of a^ 
plaintiff who ought to be joined (Graham 
V. Robertson, 2T. R. 282), or the misjoinder 
of a plaintiff or defendant, not also the 
non-joinder of a defendant (1 Wms. Saund. 
291-4), which can only be pleaded in abate- 
ment These cases of variance may be 
amended at nisi prius under the G. L. P. 
Act, 1852, ss. 85—38. (See title Ambsd- 

MENT.) 

(2.) Variance in the contideratian of a 
contract, — ^boing the omission of any part 
of the consideration. The variance in such 
a case is fatal (Dashteood v. Peart, Man- 
ning s Index, 308), unless the omitted part 
is not material. Clarke v. Gray, C East, 
568. 

(3.) Variance in the promise in a con- 
tract, — ^being the omission of any part of 
the promise. The variance in such a caso 
may or may not be fatal ; e.g., the omission 
of an exception contained in the promise 
would bo fatal (Latham v. BuUeu, 2 B. & 
C. 20), but the omission of an addition or 
of a defeasance would not be so. Miles v. 
Sheward, 8 East, 7 ; Hotham v. E. L Co. 1 
T. R. 640. 

VASSAL. Originally signified a feudal 
tenant or grantee of land. It seems 
doubtful what the exact relationship was 
that subsisted between lord and vassal; 
some writera are of opinion that they stood 
to each other in the relation of landlord 
and tenant, and to a certain extent wero 
the companions of each other; while others 
afiirm that the vassal was little better than 
the slave or bondman of his lord. The 
state or condition of a vassal is termed 
vassalage. 2 Ghitty*s Bl. 52, n. (6). 

VEHBmOFE EXPONAS. A judicial 
writ directed to the sheriff commanding 
him to sell goods which he has taken into 
his hands by virtue of a former writ (but 
to which writ he had returned that he had 
taken the goods, but that tliey remained in 
his hands for want of buyers), in order to 
satisfy judgment against the defendant. 
1 Arch. Pract. 678; Reg. Jud. 33. 

VENDOSS AKD PUECHASEB8. The 

vendor of lands undertakes to make a good 
title thereto, and shouldhe fail to do so, 
the purchaser is discharged from his con- 
tract, and recovers damages (Flureau v. 
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ThomhiU, 2 W. Bl. 1078; Haphina y. 
Orazebrook, G B. & G. 31). The duties of 
such a vendor are now regulated in all 
material points by the Vendor and Pur- 
chaser Act, 1874 (37 & 38 Viot. c. 78), 
s. 2, and incidentally also by the other sec- 
tions of that Act, relative to Abstracts of 
Title, Sales by Trusteea, Protection of 
Legal Estate, and Tackiug. On the other 
hand, the vendor of personal property (not 
being chattels real), comes under no such 
liability, unless ho expressly chooses to 
warrant the title of the thing sold, the 
general maxim of the Common Law in the 
case of sales of personal property being 
caveat emptor (Morley v. Attenborcugh, 3 
£x. 500). Usually, upon a purchase, the 
risk of the thing purchased attaches to the 
purchaser, as from the moment that the 
sale is complete {Tarling v. Baxter^ Tud. 
L. 0. Mer. Law, 596). See title Sale with 
reference to sales of personal property, and 
the following titles with reference to sales 
of real property (including leaseholds or 
chattels real), viz.. Abstract of Title; 
Conveyance ; Fraud ; and for Vbndob's 
Lien — see title Trusts. 

VEHntE FACIAS. A judicial writ 
which used to be directed to the sheriff of 
the county in which a cause was going to 
be tried, commanding him to cause a jury 
of twelve men to come from the boay of 
his county to try the issue between the 
litigating parties. The writ has been abo- 
lished by the C. L. P. Act, 1852, s. 104. 
See title Jury. 

YENIBB DB HOVO. A fresh or new 
venire, which the Court grants when there 
has been some impropriety or irregularity 
in returning the jury, or where the verdict 
is so imperfect or ambiguous that no judg- 
ment con be given on it (2 Arch. Praot. 
1549; Smith's Action at Law, 173). In all 
cases where this trial de novo is grantablc, 
the Court is hound to grant it as of right, 
and without being shackled with any 
restrictive or other condition. 

VEJITJUt (the belly). Is used in law as 
designating the maternal parentage of chil- 
dren. Thus, where in ordinary phraseo- 
logy, we should say that A. was B.'s child 
by his first wife, he would be described in 
law as ''by the first venter;'* similarly, 
we may say, " A. died seised, leaving two 
infant daughters by different venters." 
Doe d. Barnett v. Keen, 7 T. B. 886. 

YEHTJS. Tho county in whicli an 
action is intended to bo tried, and from 
the body of which the jurors are accord- 
ingly to be summoned, is so called. This 
county, or venue, as it is termed, when 
fixed upon and determined by tho plaintiff, 
is always inserted in the margin of his de- 
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claration, which is termed 'Maying tho 
venue " in such a county ; and the action 
itself is then said to be ** laid " or brought 
'* within that county.** By the Judicature 
Act, 1873 (Sched. Rules of Proc. 28), there 
is to be no local venue for the trial of any 
action, but when the plaintiff proposes to 
have the action tried elsewhere than in 
Middlesex, he is in his statement of claim 
to name the county or place in which he 
proposes that the action shall be tried ; and 
the action thereupon shall, unless the judge 
otherwise orders, oe tried in the county or 
place, so named. 

VERBEBOS (verdurier). An officer of 
the king's forest, who is sworn to maintain 
and keep the assizes of tho forest, and to 
view, receive, and inrol the attachments 
and presentments of all manner of tres- 
passes of vert and venison in the forest. 
Bianwood, o. 6, s. 5. 
See also title Yert. 

VEBDICT. A verdict is the unanimous 
judgment or opinion of the jury on tho 
point or issue submitted to them. A ver- 
dict is either general or special. It is saitl 
to be general when it is delivered in 
general words with the issue ; as if the 
issue be on a plea of not guilty, then a 
general verdict would be that the defen- 
dant is guilty, or is not guilty, as the caso 
may be. It is said to be special when tho 
jury instead of finding the negative or 
affirmative of the issue, as in tho case of a 
general verdict, declare that all the facts 
of the case as disclosed upon the evidenco 
before them, are in their opinion proved, 
or, in other words, find the special fiicts of 
the case, but that they are ignorant in point 
of law on which side they ought, upon 
these facts, to find the issue ; that if upon 
the whole matter the Court shall bo of 
opinion that the issue is proved for tho 
plaintiff, they find for the plaintiff accord- 
ingly, and assess the damages at such a 
sum, &c. : but if the Court are of an oppo- 
site opinion, then vice vertd. This special 
verdict is then, together with the wholo 
proceedings on the trial, entered on record ; 
and the Question of law arising on tho 
facts founa is argued before the Court in 
banc, and deoidea by that Court as in caso 
of demurrer. A verdict is called a privy 
verdict when tho judge has left or ad- 
journed the Court; and the jury being 
agreed, in order to be delivered from their 
confinement, obtain leave to give their 
verdict privily to the judge out of Court, 
which privy verdict, however, is of no force, 
unless afterwards affirmed by a public ver- 
dict given openly in Court Boote's Suit 
at Law, 273 ; Steph, PI. 100 ; Sm. Act. at 
Law, 159. 
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VXBGB (xdrgay rod). Tho Court of tho 
Marahalik.'a had jariBdiction withia the 
verge of the Court, which, in this respect, 
extended for twelve miles round the kinj^'s 
place of residence. The word ** verge " is also 
used to signifv a rod or stick by which 
one is admittea tenant to a copyhold estate, 
by holding it in one's hand and swearing 
fealty to the lord of the manor. Old Nat. 
Brev. 17. 

TERinCATIOH. Is a certain formula 
with which all pleadings containing new 
affinnativo matter muut conclude. It is in 
itself an averment that the party pleading 
is ready to eetablish the truth of what he 
has set forth. It is either common or 
special. The common verification runs in 
the following form : *' And this the plain- 
tiff [or defendant] is readv to verify." A 
special verification is used only when the 
matter pleaded is to be tried by record, or 
by some otiier method than the ordinary 
mode of trial by jury ; and in the case of 
a trial by tho record would be in the fol- 
lowing form : *' And this tho plaintiff [or 
defendant] is ready to verify by the said 
record." When new matter \a introduced 
into a pleading, it must always conclude 
with a verification. Steph. PI. 479 ; Finch's 
Law, 359. 

See also title Et Hoc Paratus est 
Yebifigaba. 

VEET (Fr. green). In general signifies 
everything that grows and bears green leaf 
witliin the forest. There are two sorts of 
vert in every forest, viz., over vert and 
ncather vert. Over vert, sometimes also 
called hauU-hoySy \s all manner of great 
wood, as well such as bear fruit as do not. 
Old ash and holly trees are accounted over 
vert. Neather vert, sometimes also called 
south-boijAf compriises all kinds of under- 
wood, bushes, thorns, gorsc, and such like. 
Wliethor fern and lieutli are included 
under the term "neather vert," seems doubt- 
ful. Man wood argues that they are not; 
Fleetwood and Heskct maintain the con- 
trary opinion. The vert which grows in 
the king's demesne woods is termed special 
vert. From this word *' vert" is derived the 
word " verderor." See Harewood, o. 6, ss. 2, 
4,5. 

VESTED IKTESEST. An interest, pro- 
perty, or estate, whether in possession or 
not, which is not subject to any condition 
precedent and unperformed. The Interest 
may be either a present and immediate 
interest, or it may be a future but uncon- 
tingent, and therefore transmissible, in- 
terest, an interest which is contingent not 
being trausmisuible at all. Thus a vested 
remainder is that description of remainder 
by the creation of which a present interest 
passes to the party; and though the rc- 
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mainder itself, ex vi terminij can only be 
enjoyed in futuro, yet a present, imme- 
diate, and disposable interest, as remainder- 
man, is at once conveyed, and therefore 
the remainder is called a vested remainder. 
A vested interest is not necessarily an 
unconditional interest ; on the contrary, it 
is frequently qualified by some condition, 
being, however, a condition which does 
not extend to delay the vestiog <^ tho 
interest. 

VESTED LEGAOT. A legacy is said to 
be vested when the wor3s of the testator 
making the bequest convey a transmissible 
interest, whether present or future, to the 
legatee in the legacy. Thus a legacy to 
one, to bo paid when he attains tho age of 
twenty-one years, is a vested legacy, 
because it is given unconditionally and 
absolutely, and therefore vests an imme- 
diate interest in the legatee, of which the 
enjoyment only is deferred or postponed ; 
and if such legatee die before that age, - 
his representatives shall receive it out of 
tiie teshttur's personal estate at the time 
that it would have become payable had 
the- legatee himself lived. But if the 
legacy were given when or if tlie legatee 
attain a certain ago, it would not be vested, 
i.e.y transmissible, until that age ; and if 
the legatee were to die before that age, tho 
legacy would fail to take effect, and his 
re])resentativcd could nuike no claim to it. 
For in this case the bequest is a kind of 
conditional one, depending upon the hap- 
pening of a certain event, viz., the lega- 
tee's attaining the specified aga 8oe Bo- 
raston's Case, Paiclett v. Faidetty SiapUion 
V. ChealeSf and Hanaom v. Graham^ Tud. 
L. 0. Conv. 

VIAOEBE, EEHTE. In French Law is 
a rent-charge or annuity payable for the 
life of tho annuitant. 

VICAS (vicariwi). The priest or par- 
son of every parish is termed a rector, 
unless tho predial tithes be appropriated, 
and then ho is called a vicar, that is, has 
the part of a vice-rector. The distinction, 
therefore, between a parson and vicar is 
this, that the parson has for the most part 
the whole right to all the ecclesiastical 
dues in his parish ; but a vicar has gene* 
rally an appropriator over him, entitled to 
the best part of the profits, and to whom 
he is in effect perpetual curate, with a 
standing salary. Cowel ; Wms. Real Prop. 
380, 8th ed. 

VICAS-OENEEAL. Is an ecclesiastical 
officer in each diocese, appointed by, and 
acting under, the authority of the bishop. 
He formerly was only occasionally constitu- 
ted during the bihhop s absence from his 
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diocese ; but now he is the perpetual repre- 
Bentative of the bishop in certain matters, 
such as the granting of lioraioes, &o., 
where there is nothing of contention or 
litigation between the }Murties. He appears 
to have no criminal jurisdiction, and there- 
fore cannot inquire, in the place of the 
bishop, into such oiSences as quarrelling, 
brawUng, or smiting, &c. Roger's Ecc. 
Law, 143, 144; Gibs. Introd. 23; Thorpe 
V. Manselj 1 Hag. Ck)n. 4, in notie. 

VIGABIAL TITHES. Those tithes to 
which vicars are entitled, and which are 
generally called privy or small tithes. 
See title Tithes. 

YICINAOE (from the Fr. voisinage, 
neighbourhood). Common because of 
vicinage or neighbourhood, signifies the 
right exercised by the inhabitants of two 
townships which lie contiguous to each 
other, of intcrcoinmouing one with another; 
the beasts of the one straying mutually 
into the other's fields without any molesta- 
tion from cither. 

See title Common. 

VIDELICET, or SGUIGET. The 

wordd to wit, or, that is to say, so fre- 
quently used in pleading, are technically 
called the mdelicetj or scilicet ; and when 
any fact alleged in pleading is preceded 
by, or accompanied with, the^ words, 
such fact is, in the language of the law, 
said to be laid under a videlicet. The use 
of the videlicet^ or scilicet, is to point out, 
particularise, or render more specific that 
which has been previously stated in 
general langua<^e only ; also to explain 
that which is doubtful or obscure. It has 
been called by Lord Hobart a " hand- 
maiden to another clause." Where the 
scilicet IB contrary to the preceding general 
statement it may be rejected {Dakin's Case, 
2 Wms. Saund. 678). But a videlicet, or 
scilicet, which is not so contrary, and 
which is not mere surplusage, cannot be 
rejected as immaterial, but may be tra- 
versed like any other averment. See 
notes to DdJHn*s CJasej supra. 

VIEW. In real actions a defendant 
might have demanded a view, that is, 
a sight of the thing, in order to ascertain 
its identity and other circumstances. As 
if a real action were brought against a 
tenant, and such tenant did not exactly 
know what land it was that the de- 
mandant asked, then he might have 
prayed the view, which was that he might 
sec the laud which the demandant claimed 
(F. N. B. 178). And now generally under 
tlie C. L. P. Act, 1854, s. 58, an inspection 
of real or personal property may be had or 
matle wheuovor it would bo conducive to 
the rii^ht decision of a case. 
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office which the sheriff in his County 
Court, or ther bailiff in his hundred, per- 
formed in looking to the king's peace, and 
seeing that every man was of some pledge. 
See title Fbankfleoois. 

VIEW 07 AV DTQUEST. Is a view 
or inspection taken by a jury, summoned 
upon an inquisition or inquest, of the place 
or property to which the inquisition or 
inquiry refers. 
See title View. 

VI LAICA EEHOVEHDA. A writ 
that lies where two persons contend for 
a church, and one of them enters into it 
with a great number of laymen, and keeps 
out the other vi et amxis ; then he who is 
80 kept out shall have tliis writ directed to 
the sheriff, by virtue of which ho shall 
remove such lay forco. But the sheriff 
must not remove the incumbent out of tho 
church, whether he is rightfully there or 
not, but only the force, or laymen, that 
accompanied him. Les Termes de la Ley ; 
Cunningham. 

VUL. Seems to bear the same signi- 
fication in law as a town or tithing, and 
each of them is said to have had originally 
a church, and celebration of divine ser- 
vice, sacraments, and burials ; though this 
seems to be rather an ecclesiastical than a 
civil distinction, and hence it is tliat tho 
word " vill " has by some writers been de- 
scribed as a parish or a manor. It appears 
to have some different significations, but 
its more ordinary meaning was that of a 
town ; and the Statute of Exeter (14 E<lw. 
1) so uses it in making frequent mention 
of vills, demi-vills, and hamlets. Sir 
Henry Spelman conjectures entire villa to 
have consisted of ten freemen or frank- 
pledges (hence tithing), and demi-vills of 
five. Co. Litt. 115 b. ; stat. 14 Edw. 1 ; 
Spel. Gloss. 274; 1 Inst. 115; Bract, lib. 
4, o. 31. » 

VILLAIK8, or VILLEIEB. Were a 
sort of people under the Saxon government 
in a condition of downright servitude, 
who were used and employed in the most 
servile works, and are even said to havo 
belonged to the lord of the soil, like tho 
cattle or stock upon it. They seem to 
have been those who held what is termod 
tiie folk-land, from which they were re- 
moveable at the lord's pleasure. These 
villeins, belonging principally to lords of 
manors, were either villeins regardant, 
that is, annexed to the manor or land, or 
else they were villeins in gross, or at large, 
that is, annexed to the person of the lord, 
and transferable by deed from one owiut 
to another, either apart from, or with, the 
l^d. The tenure by which villeins held 
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their land, and their condition in general, 
was termed " villenoge." CJowel ; Les 
Termea de la Ley, 

, See title Yillevaqb. 

VILLA inS BB0I8 SUBTSACTIS BE- 
DUGENDIB. A writ that lay for the 
restoring the king's bondmen who had 
been carried away by others out of his 
manors to which they belonged. Bog. 
Orig. 87 ; Cbwel. 

YHXAVOTTB JUBOXSHT. Such a 
judgment as threw the reproach of viilany 
and shame on those against whom it was 
given, and bv which they were discredited 
and disabled as jurors or witnesses; for- 
feited their goods, and chattels, and lands, 
for life ; hwi their lands wasted, their 
houses razed, thuir trees rooted up, and 
their bodies committed to prison (1 Hawk. 
P. 0. 193 ; Lamb. Eiren.). A judgment in 
attaint against unjust jurors had these 
effects, and was, therefore, a villanous 
judgment. 

See titles Attaint; Jubobs, Imkunitt 

OF. 

VnUEKAOB. This was the species of 
slavery or serfdom in which villeins lived ; 
for the varieties of whom eee title Vil- 
lains. It was a state of society recognised 
by the law, but which, from various cir- 
cumstances favouring liberty, has entirely 
dibappcared out of England ; the latest 
cases on the subject being Chroueh*8 Ca$e 
(9 & 10 Eliz), and Figg v. CcUey (15 Jac. 1) ; 
and according to the genius of the English 
constitution, as explained by Mr. Har- 
greaves in his argument in SomerseU'a 
CkuCy no new slavery can* be introduced 
into England. So jealous, indeed, was the 
law of any such new form of it, that it 
was at one time doubted whether a con- 
tract of service, intended to last during 
the life of the servant, was legal ; a ques- 
tion decided in favour of the legality of it 
in Wallis v. Dav (2 M» & W. 273 (1837)). 
A slave who is lor one moment introduced 
by his master on English territory is, 
therefore, absolutely free (SomersetVs Caeey 
20 St. Tr. 1), nor may his owner carry 
him by force out of the country (Magna 
Charta and Habeas Corpus Act) ; although 
if the slave of his own accord return with 
his master to the slave country, his slavery 
at once rc-attaches. The Slave Grace, 2 
Ilagg. Adm. 9L 

VINCULO KATBUCONn, BIVOBCE A. 
A divorce from the bond of matrimony. 
See title Divoroe. 

VIOLEHT PBSSUMPnOV: See title 
Pbesumption. 

VntTUTS CUJU8 (by reason tbhereof). 



VUtTUTJS OTJUS— otmttniiefi. 
That part of the declaration in an action 
whidi, after setting forth the various 
grievances complained of^ proceeds to 

Soint out the injurious results which have 
owed therefrom, is frequently teclinically 
spoken of as the *^ virttUe eujtis," from the 
words employed therein, which are, ^ by 
reason whereof.** Thus, in an action lor 
diverting water from the plaintiff's mUI, 
the declaration, after stating the plaintiff's 
right to the water, and partictdarising the 
injurious act complained of, proceeds to 
point out the injury which tne plaintiff 
nas sustained in consequence, in the fol- 
lowing manner: **and the plaintiff, by 
reaaon of the premites^* had been pFevented 
from working his saiu mill in so beneficial 
a manner as he heri'toforo has, and other- 
wise could and would have done, &e. &c. 
See Doctr. PI. 351: 11 Rep. 106; Steph. 
PI. 221. 5th edit. 

VIBITAIIOV. The office performed by 
the bishop of every diocese once in every 
three years, or b^ the archdeacon once in 
every year, of visiting the churches and 
their rectors. These visitations were in- 
stituted for the purpose of correcting any 
abuses or irregularities that might arise 
therein ; and the persons who perform such 
visits are termed the visitors (Cowel). 
Most, if not all, of the colleges at Oxford 
and Cambridge have their visiters. 

VIVA VOCE. As applied to examina- 
tions of witnesses and generally, this 
phrase is equivalent to oral ; it is used in 
contradistinction to evidence on affidavits. 

VOIDANGE: iS^ Ayoidangb. 

VOnt DIKE (eee him speak). This 
phrase is appliea to denote that prelimi- 
nary examination which the judge makes 
of one presented as a witness, where the 
witness s competency is objected to. If 
the witness is a child of very tender years, 
the judge will examine him on the voir 
dire, to test his knowledge of the sacred- 
ncas of an oath. If the result of such 
preliminary examination supports the ob- 
jection to incompetency, then the vritness 
will be rejected ; but m the general case 
the judge inclines to allow the competency, 
leavmg the objection to go to the credibility 
merelv. The examination on tlie voir dire 
may be made at any sta^ of the trial, 
whenever the occasion for it arises. 

VOLinnJS. The first word of a chiuso 
in the king's writs of protection and letters 
patent. Oowel. 

See titles PBOTBcmoN ; Patent. 

VOLTTN TAST CTJBTEST A voluntary 
act of kindness. An act of kindness per- 
formed by one man towards another, of 
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the free will and inclination of the door, 
without any previous request or promise 
of reward made or offered by him who is 
the object of the curtesy. From such a 
voluntary act of kindness the law implies 
no promise on the part of him who is 
benefited by such act that he will make 
any remuneration or return for the same ; 
for if it were otherwise, one man might 
impose a legal obligation upon another 
against his will. If, however, the curtesy 
or act of kindness was performed at the 
instance or request of the party benefited, 
then tho law implies a promise on the part 
of the latter to make a remuneration or 
return for such act. Hence the meaning 
of the phrases, that a ** voluntary curtesy 
will not support an assumpsit," but that 
" a curtesy moved by a previous request 
will." ^teeLampUighy. BraithwaiU Hob. 
105 ; 1 Smith's Leading Gases, 139 ; 3 Bos. 
& P. 250, in noiU; Dumford v. Messiter, 
5 M. & 8. 446. 

See title Contbagtb. 

VOinNTABT JTJBISDICnOK. Those 
Courts are said to have a voluntary juris- 
diction which are merely concerned in 
doing or settling what no one opposes, and 
which keep an open office for that pur- 
pose (as granting dispensations, licences, 
faculties, and other remnants of tbe papal 
jurisdiction), but do not concern them- 
selves with administering redress for any 
injury. 

VOLUIITABT OATHS are such as per- 
sons take in extra-judicial matters, and 
not regularly in a Court of Justice, or before 
an officer invested with authority to take 
the same. 



VOLUHTSESS. For the military use 
of this word, see title Army ; and consult 
Stat. 26 & 27 Vict. c. 65. In the language 
of Equity, it denotes a person becoming en- 
titled to property ex caued lucrativd (i.e.j 
without giving any payment or other con- 
sideration for the same), and in that sense 
is opposed to a purchaser for value. 
See also title Trusts. 

VOTES AHD FBOCEEBIKOS. In tho 

Houses of Parliament the clerks at the 
table make brief entries of all that is 
actually done; and these minutes, which 
arc printed from day to day for the use of 
members, are called the ** Votes and Pro- 
ceedings of Parliament." The votes and 
proceedings of the House of Commons are 
published by the Speuker's authority, and 
sold to the public as well as distributed 
among the members themselves; but those 
of the House of Lords are not published 
nor sold, although they can be obtained as 
a favour by persons desiring them. From 
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these *^ votes and proceedings*' the journals 
of the House are subsequently prepared, 
by making the entries at greater length ; 
but in neither is any notice taken of tho 
speeches of a debate* 



w. 

WADSET. A Scotch term for mort- 
gage. 

WAOEB OF BATTLE. This was a 
mode of trial, as to the meaning of which, 
see title Battle. It was abolished in 
writs of right by the 59 Geo. 3, c. 46 ; nnd 
as the same statute abolished also appeals 
of murder, of treason, and of felony, this 
mode of trial may be considered to have 
been then abolished altogether. 

WAOEB OF LAW This was a species 
of " decisory oath " taken by the defendant 
to an action on a simple contract, and in 
some few other actions, not being on 
specialties. Tbe defendant swore in Court, 
in the presence of eleven compurgators, 
that he owed the plaintiff nothing, or that 
he did not detain the plaintiff's goods, and 
the eleven swore that thev believed his 
ooth to be true. This mode of trial was, 
only admissible in the absence of all evi-* 
dence ; the Court would rather discharge 
the defendant on his oath than charge him 
on the plaintiffs uncorroborated oath. 
Wager of law was abolished by 3 & 4 
Will. 4, c 42, s. 13. 

WAOEBIHO. By the stat. 8 4 9 Vict. 

b. 109, all contracts or agreements, whetlier 
by parol or in writing, by way of gaming 
or wagering are declared null and void; 
end no action or suit is maintainable for 
recovering any sum of money or other 
valuable article alleged to be won upon any 
wager, or which has been deposited in tho 
hands of any person to abide the event of 
tho wager. And by the stat. 16 & 17 Vict. 

c. 119 (extended to Scotland, and generally 
rendered more rigorous, by tho Betting Act, 
1874, 37 & 38 Vict. c. 15) a penalty is 
imposed upon persons being the occupiers 
or owners of betting-houses, and who re- 
ceive money to abide the event of any 
wager, or who advertise advice on races, 
subject to certain exceptions mentioned 
in the Act. Those statutes have produced 
an alteration in the Common Law ; for 
by the Common Law an action might have 
been maintained on a wnger, strictly so 
called, if it was not against the interests 
or the feelings of third persons, and did not 
lead to indecent evidence, and was not con- 
trary to public policy. Thackoorseydasa v. 
DhondmuU, 4 Moo. Ind. App. 339. 
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WA088. Tho payments made to mn- 
vants and workmen are so called. 
iSstf titles Laboureb ; Bebvaht. 

WAITS. If a felon, in his endeavonrs 
{o escape pursuit; waived, t.e., threw away, 
the goods stolen, then the king's officers 
(or the lord's bailiff) might have seized 
t])o goods to the king's (or the lord's) use, 
mid keep them as a punishment upon the 
true owner, if he did not prosecute the 
thief within a year and a day, or at least 
give evidence against iiim leading to his 
conviction ; but such owner, if ho was a 
foreign merchant, t.6., a stranger to our 
laws, was not so punished. Waifs are to 
bo distinguislied from bona fugUiva^ which 
arc tho goods of the felon himself, which he 
abandons in his flight from justice. 
See title Fuoitive's GooDa 

WAIK, WAnf AGE. A cart or wag- 
gon, with its equipments The law ex- 
empted the labourer's wainage Arom being 
taken fur debt (see Magna Gharta) ; and 
many similar exceptions, suited to modem 
Bocicty, arc afforded by. our law to the 
honest but unfortunate aebtor. See Simp' 
mn V. Uartopp (1 ^m. L. C. 385), as to what 
things are privileged from distress; and 
see also the provisions of the Bankruptcy 
Act, 1869, as to the clothes and bedaing 
of the bankrupt, and of his wife and family. 

WAIVER. This word is commonly 
used to denote the declining to take ad- 
vantage of an irregularity in legal pro- 
ceeiiings or of a forfeiture incurred through 
breach of covenants in a lease. A gift of 
gooda may be waived by a disagreement to 
accept ; and then it is no gift. Boo HiU 
V. WHwn (L. R. 8 Ch. 888), for a modem 
api)lication of this doctrine. So, also, a 
plaintiff may commonly sue in contract, 
waiving the tort. But the doctrine of 
waiver is chiefly valuable in connection 
with covenants in leases ; and in this use 
of it waiver is commonly said to be of two 
sorts, namely, (1.) Implied waiver, and 
(2.) Actual waiver. With reference to the 
first kind of waiver, a receipt of rent by a 
' landlord after notice of a oreach of cove- 
nant committed by his tenant prior to the 
rent becoming due, was an implied waiver 
of his right of entry for that particular 
broach (Co. Litt 211, s. 6); and with 
reference to the second kind of waiver, if 
a landlord, in express terms, waived his 
right of re-entry on the ground of the 
breach for that once, ho was considered in 
law to have waived it also for all subse- 
quent breaches of the same covenant ; but 
by the stat. 22 & 23 Vict. c. 85, s, 6, the 
otTcct of an actual waiver is now reduced 
in this respect to that of an implied, which 
is tho most ordinary kind of waiver. 



WALEfl. It appears that England and 
Wales were originally but one ooimtry; 
and that even after Wales had prinoea of 
its own, the kings of England exercised a 
superiority over them. King Edward L, in 
the twentv-eighth year of hia reign, annexed 
the marches of Wales perpetually to the 
Grown of England; and the annexation 
was completed by the 27 Hen. 8, c. 26. 
By the subsequent stat. 34 & 35 Hen. 8, 
c. 26, Wales wus divided into twelve coun- 
ties, a president and council appointed for 
tho Principality, and two jastices were to bo 
assigned to hold a session twice every vear. 
By the 1 Wm. & M. st. 1, c. 27, the (5ourt 
of the President and Council was abolished, 
and the process of the Courts at Westmin- 
ster was partially extended to Wales. 
And now by 20 Geo. 2, c. 42, s. 3, in an 
Act of Parliament, the word '^ England *' is 
made to include Wales and Berwick-on- 
Tweed as well as England proper ; and by 
II Geo. 4 & 1 WiU. 4. c. 70, the process 
of the Courts at Westminster was made the 
exclusive process in Wales, and the circuits 
of North and South Wales were estttb- 
lished. 

WAPENTAKE. A local division of tho 
country ; the name is in use north of the 
IVent to denote a hundred. The dexiva- 
tion of the name iS'Said to be from weapon 
and take, and indicates that the division 
was originally of a military character. 

WAB: See titles Abmt and Kavy; Mi- 
litia; Volunteers. 

WABB. A division in the city of 
London committed to the special ward, t.<*., 
guardianship, of an alderman. The name 
also denotes a prison or division thereof. 
All infants are likewise denominated wards, 
aa to whom see title Infants. 

WABDEN. A keeper, e.g„ tho Warden 
of the Cinque Ports, the Warden of the 
Stannaries, and the Warden of the Fleet 
Prison. 

WABD-MOTE. The 0)urt of the divi- 
sion of the City of London which is called a 
** ward." 

WABBS, COTJBT OF. This was a Court 
established by Henry VII I., and to which 
he afterwards added the office of liveries 
(32 Hen. 8, c. 46). The Court was abolished 
by 12 Car. 2, c. 24, along with tho military 
tenures. 

WABEH0U8IKG SYSTEM. This sys- 
tem, called also the Bonded Warehouse, or 
Bonding, System, is that by which goods 
imported are allowed to be deposited in 
public warehouses at a reasonable rent 
without payment of the duties on importa- 
tion if they are re-exjiorted ; or if they are 
afterwards withdrawn for home consunip- 
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tion, withoat payment of such duties until 
they are so withdrawn. The principal 
statutes regulative of the matter are, the 
stat. 43 Geo. 3, o. 132, whereby the system 
was first established, the consolidation stat. 
3 & 4 Will. 4, c. 57, and the recent stats. 
23 & 24 Vict. c. 36, and 32 & 33 Vict. c. 103, 
called the Customs and Excise Warehous- 
ing Act, 1869. 

WASBAKT. A precept under hand 
and seal to an ofi^r to take up an ofieader. 
to bo dealt with according to duo course of 
law. 

See title Ck)NSTABLE. 

WABKAHT OF ATTOBNET: See title 
Power of Attoenet, 

WABBANTIA CEABT.2B. A writ which 
lay for a man who was enfeoffed of lands 
with warranty, and who being afterwards 
sued or impleaded in assize or other actions 
in which he could not vouch to warranty, 
was permitted by means of this writ to 
compel the feoffor, or his heirs, to warrant 
the land to him ; and if that writ were ob- 
tained by the feoffee pending the first writ 
against him, then in case the land were 
recovered from him, he should recover as 
much lands in value against the warrantor 
(F. N. B. 134; Les Termes de la Ley, 372, 
588). The writ was abolished by 3 & 4 
Will. 4, c. 27, s. 36. 

WABBANTT. This word applies both 
to real and to personal property. 

I. As applied to real property — ^it is a 
covenant, i.e., a promise by deed, by the 
grantor for himself and his heirs to war- 
rant, i.e., secure, the grantee and his heirs 
in the thing gmnted agaiubt all the world. 
The benefit of such a warranty appeared 
when it was attempted to evict the grantee 
of the lands, who thereujwn either vouched 
his warrantor, or obtained judgment in a 
writ of toarraritia chartiB agidnst him to 
defend his title, or else to recompense him 
with other lands of equal value. 

Warranty was either implied or express. 
By the old law, every feudal grant, by the 
word"crefH," involved or implied a war- 
ranty ; but in other modes of gnint of a 
more recent origin an express clause of 
warranty was required. 

A warranty bound not only the warrantor 
himself but also his heirs, and it made no 
difference whether the warranty was lineal 
or collateral^ that is to say, whether the 
heirs had or not derived, or might or not 
by possibility have derived, title from or 
through the warrantor. But the heir in 
either case was in theory bound only if he 
hod received other sufficient lands or assets 

■ 

by descent from the warrantor, although 
both iu lineal and in collateral warranty 
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he was in effect bound whether he had re- 
ceived such lands or not, inasmuch as the 
assets he should have recovered upon up- 
setting; the warranty of his ancestor were 
regarded as assets by descent from his ances- 
tor, and as such would be liable to make 
good his warranty. This was an evident 
abuse of a proper principle ; and the abuse 
was corrected, — as to the warranties of 
tenants by the curtesy, by the stat. 
6 Edw. 1, c. 3 ; and as to the w^arranties 
of tenants in dower, by the stat. 11 Hen. 7, 
s. 20 : and as to the warranties of tenants 
for life generally, by the stat. 4 & 5 Anne, 
c. 16 ; and last of all, as to the warranties 
of tenants in tail, by the stat. 3 & 4 Will. 4, 
0. 74, s. 14. 

U. As applied to personal property — a 
warranty may also be either express or im- 
plied. The better opinion is, tnat there is 
no implied warranty of title upon the sale 
of personal chattels, but there may, of 
course, be an express warranty of title. 
And neither is there any implied warranty 
of the goodness or eoundness of the articles 
sold, but there may of course be an express 
warranty to that effect ; and there is an 
implied warranty that the goods sold arc 
fairly merchantable, or will fairly answer 
the purpose for which they are known to 
be bought, e.g., that provisions are whole- 
some. The custom of trade may also givo 
rise to an implied warranty of goodness, 
e.g., where goods are bought and sold hy 
sample (2 East, 314). A general warranty 
does not extend to obvious defects, e.g., to 
the want of the tail in a horse that is war- 
ranted perfect. Dig. 18, 1, 43, s. 1 ; 1 Salk. 
211. 

A warranty differs from a misrepresenta- 
tion (whether fraudulent or innocent) in 
that a warranty must always be given con- 
temporaneously with and as part of the con- 
tract, whereas a misrepresentation precedes 
and induces to the contract. And whilo 
that is their difference in nature, their dif- 
ference in consequence or effect is this: 
that upon breacn of warranty (or false 
warranty), the contract remains binding 
and damages (^ly are recoverable for the 
breach ; wnereas upon a falao representa- 
tion the defrauded party may elect to 
avoid tho contract, and recover the entire 
price paid. 

See title Fraud ; and next title. 

WABBANTT, BBEACH OF. This must 
be distinguished from misrepresentation. 
For the warrantor is liable for damages for 
breach of warranty whether he knew or ditl 
not know that the thing sold was imper- 
fect, when as for a misrepresentation ho 
would only be liable if he know it was false 
when he made it. 
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The remedy for a breach of warranty 
differs also from the remedy for a misrepre- 
sentation. Thus, on breach of warranty 
tlic purchaser is not entitled to return the 
article and get back his money; at the 
most he can only obtain damages which 
will go in part reduction of the price. On 
the other hand, in case of a misrepresenta- 
tion the purchaser is entitled to send back 
the article and have his money returned to 
him. 

A warranty may be either espress or 
implied — 
(1.) Express, where given in so many 
words at the time of the pur- 
chase ; 
(2.) Implied, whero the purpose for 
which the article is bought is 
known to the seller. 

WASTE. This word, which is derived 
from v€istumj denotes that havoc or devasta^ 
tion which arises from exceeding the right 
of user. The word is, therefore, applicable 
only to persons having limited interests or 
estates in lands, e.g., tenant for life, or pur 
autre vie, tenant in dower, and tenant by 
the curtesv; and it is inapplicable, as a 
general rule, to tenants in fee tail or in fee 
simple. 

By the Common Law waste was punish- 
able in the cases only of tenants for life 
who were such by operation of law, namely, 
tt'uant in dower and tenant by the curtesy ; 
but by the Statute of Marlbridgc (52 Hen. 3), 
c. 23, it was made punishable in the cases 
also of tenants for life, or pur autre vie, or 
for years, who were tenants by the creation 
of the parties or of the settlor. Further- 
more, the Courts of Equity have long inter- 
fered to remedy waste in cases in which the 
Courts of Law were powerless to interfere ; 
and there has grown up accordingly a dis* 
tinction of waste into legal on the one hand, 
being such as Law can restrain ; and equit- 
aJjle on the other hand, being such as 
Equity alone can restrain. However, by 
the Judicature Act, 1873, this distinction 
appears to be abolished, in part at least 
(36 & 37 Vict. c. 66, s. 25, sub-s. 3), if not 
also in whole (sub-s. 11), as from the 2nd of 
November, 1875. 

While the distinction before mentioned 
subsisted, the divisions and sub-divisions 
of waste were the following : — 

(1.) Legal waste, being either 
(a.) Voluntary waste ; or 
(h.) Permissive waste ; and 

(2.) Equitable waste, which was in all 
cases voluntary, and so is described as 
equitable waste only. 

(1 a.) Voluntary legal waste consisted in 
tho following particulars: pulling down 
Jiousos, pulling down wainscots, doors. 



WASTE — eonUfwed, 

windows, furnaces, and other such fixtures, 
causing timber trees to decay, stubbing up 
underwood, cutting down fruit-trees in an 
orchard, cutting down trees which shelter 
the mansion ; also, opening new gravel pits, 
lime pits, clay pits, Ac, or new mines of 
metal, coal, or the like ; also the conver- 
sion of old meadow land into arable, or of 
arable into plantation, or the like ; and 
even ploughing up a rabbit warren (^Anger- 
ttein V. E^nt, 6 Ves. 486), or reclaiming 
deer in a park. Ford v. Tjfntej 2 J. & H. 
153. 

(1 b^ Permissive legal waste consisted 
in Bufiering houses to get into decay ; but 
the Courts have ceased to give any remedy 
or assistance in such cases ^Warren v. 
RudaUf 1 J. & H. 1, 13), notwithstanding 
the same are generally considered to have 
been comprised in the Statute of Gloucester, 
6 Edw. 1, c. 5. 

(2.) Equitable waste consisted in " mali- 
cious, extravagant, or humorsome " acts of 
destruction on the part of a tenant who was 
not impeachable for waste at law, e.g., 
where a tenant for lifo without impeach- 
ment of waste, pulls down or dismuitles 
the mansion-house {Va»ie v. Lord Barruird^ 
2 Vem. 738), or pulls down iarm-houaea 
iAjBton V. Astony 1 Yes. 265), or totally de- 
stroys a plantation (IdX or fells ornamental 
timber (Bolt v. Lord SomerviUe, 2 Eq. Ca. 
Abr. 759) ; or, again, where a tenant in tail 
after possibility of issue extinct commits 
the like acts of waste (Att,'Gen, v. Duke 
of Marlborough, 8 Bfada. 538) : or, again, 
where a devisee in fee simple with an exe- 
cutory devise over on his death without 
leaving issue, or on any other event, does the 
lika acts of waste (Turner v. Wrighty 1 
Johns. 740) ; or, again, where a tenant in 
possession under a disputed title does the 
like acts of waste. Earl TaUKit v. Hope ScoUf 
4 K. & J. 96. 

Procedure in cases of waste : The legal 
remedy for waste used to be either a writ 
of waste (which, however, was abolished 
by 3 & 4 Will. 4. c 27, s. 36), or an action 
on the case; and at tiie present day the 
legal remedy is an action on the case, in 
which action an injunction may also be ob- 
tained. But the equitable remedy, which 
was and is bv bill, was and is more gene- 
rally resortea to ; and Equity, which until 
1854, had exclusive jurisdiction by injunc- 
tion used to interfere, and also still mter- 
feres, in tho three following groups of 
coses: — 

(1.) Where a remainderman for life in- 
tervenes in the order of the limitations be- 
tween the tenant who commits the waste 
and the owner of th^ inheritance in re- 
mainder or reversion (Tracy v. Tracy, 1 
Vem. 23) ; 
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(2.) Where the tenant for life who oom- 
niitd the waste is in collusion with the 
remainderman in fee to the prejudice of 
an intervening contingent remainderman 
{Garth v. CotUm^ 1 Yes. 546) ; and 

(3.) Where the waste is equitakAe as op- 
potic'd to legal. 

And see titles E^uitadlb Waste; 
Legal Waste. 

WATCH. Watching is properly for the 
apprehending of rogues in the night, ns 
wiirding is for the day ; for default of Watch 
or ward the township may be punished. 
See also title Police. 

WATEB-BAILm. An officer in port 
iownd for the searching of ships. In the 
City of London he has the supervising of 
tish brought thitlier, the gathering of the 
toll arising from the Thames, and the arrc'st 
of men for dubt, or other personal or criminal 
matters, on that river. 

WATER AHD WATEB00UB8E : See 

title Easements. 

WATESMEK. These are eight over- 
seers elected annually by the Lord Mayor 
and Court of Aldermen of the City of Lon- 
don to exercise supervision over all wherry- 
ni( n, watermen, and lightonncn upon the 
Kivcr Thames between Umvesend and 
Windsor. Their duties were latterly regu- 
lated by the Consolidation Act (7 & 8 
Coo. 4, c. 75) ; but the matter is now to 
Home extent regulated by the recent stat. 
27 & 28 Vict c. 113. 

■WATS. Ways are of four principal 
varieties, namely — 
(1.) Iter, i.e., a footway ; 
(2.) Actus, t.e., a horse and footway, called 

also a packway ; 
(3.) Fid, i.e., a airtway (including foot 

and horseway) ; and 
(4.) A driftway (probably included in 
Roman Law under the term actus 
but being excluded therefrom in 
English Law), t.e., a way for 
driving cattle. 
Ways are either public or private, the 
former being open to all the king's subjects, 
the latter l^ing open to the inhabitants of 
a particular parish, village, or house only ; 
a public way is also commonly called a 
highway. 

It is commonly said that every highway 
is the king's; but this means that the 
king and his subjects have at all times the 
right to pass and repass only at their plea- 
sure ; for tlie freehold and all the profits 
thcrcoT belong to the lord of the -soil (2 
lust. 705), being in general the adjoining 
owner, who therefore may bring trespass 
for digging in the highway. 1 liurr. 143. 
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A public way necil not \h* a thorongh- 
fure ; nor is a thoroughfare of neccsbity a 
public way. 

The dedication of a public way is readily 
presumed from user as such, e.g., from eight 
or six years' user. But a liighway may 
also exist by virtue of an expr0i» grant. 
It most conmionly exists in virtue of sumo 
Act of Parliament. 

With reference to the ropadr of highways, 
the whole parish is of common right bound 
to repair all the roadd of the parish, and 
the whole county all the ri>ails of the 
county. And this liability continues, 
altliough some particular person or persons 
may be liable in the first instance to make 
the repairs. Such particular person or per- 
sons may be bound to repair a highway 
either by reason of prescription or by rea- 
son of inclosure. The prescriptive duty to 
repair is often called the liability to repair 
ratione tenuras. Tiie liability by re:ison of 
inclosure arises when the owner of unen- 
closed lands adjoining the highway encloses 
them, and thereby prevents the public going 
on the lands enclosed when the road is 
bad. 

Anything whereby the public are incom- 
moded in their use of tne highway is a 
nuisance to it, e.g., the foulness of the ad- 
joining ditches, the overhanging of boughs, 
&c., wncnce the adjoining owner is bound to 
scour his ditches, and also to lop his trees 
adjoining the highway. Every unautho- 
rized obstruction of a highway is an indict- 
able oiTence. 

Any one may justify in pulling down or 
abating a common nuisance, e,g., in demol- 
ishing a gate erected in a common highway. 

The whole law of highways is now prin- 
cipally regulated by statute;, see 5 & 6 
Will. 4, c. 50 ; 25 & 26 Vict. c. Gl, and 27 
& 28 Vict. c. 101. 

With reference to private ways, see 
title Easements. 

WEAB. A great dam made across a 
river, accommodated for the taking of fish, 
or to convey a stream to a mill. 

WEIOHTS. There are two sorts of 
weight in use, viz., troy weight and avoir- 
dupois, the former oontfdning 12 oz. and the 
latter 16 oz. to the pound. 
See title Mbabubes. 

WERGILD. This was the price of 
homicide, or other atrocious personal of- 
fence, paid partly to the king for the loss 
of a subject, partly to the lord for the loss 
of a vassal, and partly to the next of kin of 
the injured i)ersou. In the Anglo-Saxon 
laws the amount of compensation varied 
with the degree or rank of the party slain. 

2 C 
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WEIPPnra This la a punisbmeut 
which may or may not accompany sen- 
tences of imprisonment in most cases ; as to 
females, it was abolished by 1 Geo. 4,o. 51. 

WIDOW : See titles Dowbr and Next 
OF Kin. 

The king's widow was sho who, after 
her husband's death being tiie king's ten- 
ant in cajnte, could not marry again with- 
out the king's consent. 

WILL»I8TATBAT: &m; tides Estatss ; 
Tknancibs. 

WnUSI. For the powth of the power 
of alienation by deTise, see ALiENATioy 
The whole law of wills has been digestea 
in a single Act, viz , the New Wil& Act 
(7 Will. 4 & 1 Vict. c. 26), the short 
contents of which Act are as follows : — 

I. As to the property devisable or be- 

quealhable : 

All real Obtutes (whether legaT or 
equitable) that are descendible, 
whether then already possessed 
or afterwards acquired ; 

All customary or copyhold estates 
(whether legal or equitable) 
that are descendible, whether 
then already possessed or after- 
wards acquired ; 

All estates pur autre vie ; 

All personal estate ; 

All contingent, reversionary, and 
future interests in real or per- 
sonal estate, whether already 
created or not ; 

All rights of entry. 

II. As to the capacity of testators : 
(1.) Persons under twenty-one years 

have no such capacity, even for 
the purpose of exercising a 
power expressed to be exercise- 
able during minority, and die 
subsequent attainment of 
twenty-one years will not vali- 
' date the will (Sugd. R. P. 
Btat. 330) ; 
(2.) Married women have a limited 
capacity, that is to say, to the 
extent of exercising any power 
over real or personed estate, or 
to the extent that their hus- 
bands authorize them to dis- 
pose of their personad estate, or 
to the extent of property (real 
or personal) settled to meir 
separate use. Thomcu y. Jones. 
2J.&H.475. 

III. As to the formal requisites of wills : 
(1.) Writing; whether in ink or in 

pencil {Gregory v. Queen* a Proc- 
tor, 4 No. Ca. 623; JBateman 
v. Penninaton, 3 Moo. P. 0. 
227) ; and whether or not in 
testamentary form {Thomero/i 
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y. Lathman, 2 8w. & Tr. 479); 
and the writingof the will may, 
by reference, incorporate other 
then existing documents (Allen 
▼. Maddock, 11 Moo. P.C. 427) ; 

(2.) Signature by testator, ?r by Bi»me 
•th(>r person by his direction 
and in his presence, at the foot 
of the will (15 & 16 Vict. o. 24) ; 
the testator's mark is a sutfi- 
ci^nt signature, whether he can 
or cannot write, eyen though 
his name is not affixed tn the 
mRrk(l{e Bryee^ 2 Cur. 825); 
and even an impressed fac- 
simile is sufficient {Jenkins v. 
Saisford, 3 8w.« & Tr. 93) ; and 
signature by initials is good 
{Re Wingrove, 15 Jur. 91); a 
witness may sign the testator's 
name for him {Re Bailey, 1 
Cur. 914) ; 

(3.) Presence of two witnesses at one 
and same time, being time that 
testator signs personally or by 
proxy; 

(4.) Attestation of witnesses in the 
presence of the testator, although 
not necessarily in each others 
presence, but no form of attes- 
tation is required {Bryan v. 
WhiU, 2 Bob. 315) ; alUiough 
the full attestation clause is 
useftil, obviating the necessity 
of proof of the formaUties of 
execution {Re Diaper. 8 N. B. 
215); ^ 

(5.) Subscription of witnesses in the 
presence of the te8tator,although 
not iieoessarily in each other's 
presence; but the witness's 
mark is a sufficient subscription 
whether he can or cannot write 
{Re Amiss, 2 Bob. 116) ; and a 
subscription by initials is good 
{Re Chrisiian, 2 Bob. 110); 
since the 20 & 21 Vict c. 77, 
8. 38, the execution of the will 
may be proved by one only of 
the attesting and subscribing 
witnesses {Belbin ▼. Skeats, 1 
Sw. & Tr. 148) ; 

(6.) In the special case of wills exe- 
cuting powers, if the power is 
to be exercised by writing 
under seal^ and a will is used 
for the purpose of executing it, 
the will must be sealed in addi- 
tion to the observance of the 
formalities before mentioned 
{West v. Ray, Kay, 385); and 
generally all other extra for- 
malities required by the donor 
of the power, not being forma- 
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lities of Qxecntion or of attes- 
tation, however whimBical, 
must be complied with, not- 
withstanding B. 10 of tlie 
Wills Act, which rehhtes only 
to execution and attestation ; 

(7.) No publication of a will is neces- 
sary, other than SUch pnblica- 
tion as consists in the obserr- 
ance of the formalities before 
mentioned, s. 13. 
lY. As to tlie capacity of witnesses : 

(1.) The incompetency of an attesting 
witness is not to inyalidate the 
will, whether such incompetency 
existed at the time of the tes- 
tator's execution of the will or 
at any time afterwards (s. 14) ; 

(2.) A gift, whether by devise or be- 
quest, to a witness, or to the 
tnen existing wife or husband 
of a witness, is not to affect the 
competency of the devisee or 
legatee as a witness (b. IS) ; but 
the gift is to be voio, unless in 
the case of a creditor Tss. 15, 16) ; 

(3.) An executor of the will may be a 
witness (s. 17). 
V. As to revocation of will: 

(1.) In the general case, and also in 
the case where the will is in 
exercise of a power of appoint- 
ment over property which would 
in default of appointment de- 
volve upon the real or personal 
representatives of the donee of 
the power, the marriage of the 
testator, whether male or female, 
revokes the will, the marriage 
being a legal marriage {Be 
3fe«e,7W.R.643); 

(2.) In the case where the will is in 
exercise of a power of appoint- 
ment over property which would 
not in default of appointment 
devolve upon the real or per- 
sonal representatives of the 
donee of the power, the mar- 
riage of the testator, whether 
male or female, does not revoke 
the will (Hawkdey v. Barrow, 
L. B. 1 P. & M. 147) ; 

(3.) Revocation by presumption is 
abolished (s. 19) ; 

(4.) Revocation may also be by sub- 
seqiient will or codicil, being 
well executed, and the testator 
acting on that assumption (fie 
R. L., 21) L. T. 26) ; 

(5.) Revocation may also be by the 
burning, tearing, or otherwise 
destroying the will, with the 
intention of thereby revoking 
it (Be Kenndi, 2 N. R. 461); 
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and such burning, tearing, or 
other destruction may be eitht^r 
by the testator personally, or by 
any other person in his presence 
acting by his direction; such 
revocation may be in part only 
{ChrUtmas v. Whinyates, 11 W. 
R. 371); but if the part cut 
out or destroyed is the signature 
of the testator, the revocation 
is of the whole will {Walker v. 
Armstrong, 4 W. R. 770); but 
the mere cancelling of the sig- 
nature is nothing {Stephene v. 
Taprell, 2 Cur. 458); the codi- 
cil shares tlie fate of the will, 
in the absence of an intention 
that the codicil should operate 
substantively {Grimwood v. 
Cozensj 5 Jur. (N.8.) 497); 
where the will has been de- 
stroyed or lost sine animo revo- 
eandi, a copy of it will be 
admitted to probate {Broum v. 
^rGim,8El. &B1.886); 

(6.) Revocation may be partially 
effected by means of interlinea- 
tions, or Dv means of oblitera- 
tions, or by means of other 
alterations generally, made in 
the will after execution, pro- 
vided such ixrterlineations, ob- 
literations, or other alterations 
are executed as a will (s. 21) ; 

(7.) Revocation by alteration of estate 
is abolished (s. 23) ; 

(8.) A revoked will may be revived by 
the re-execution of the wiU, or 
by a codicil duly executed with 
the intention of reviving it, 
(s. 22 ; Marsk v. Marsh, 35 L. T. 
523); therefore a will revoked 
by a revoking instrument would 
not be revived by the revocation 
of the latter instrument. Major 
V. WiUiams, 3 Our. 432 ; Wood 
V. Wood, L. R. 1 P. & M. 309. 
VI. As to operation of will : 

(1.) With reference to the real and 
personal estate comprised in it, 
a will operates from the death 
of the testator (s. 24) ; but that 
only in the absence of a con- 
trary intent ; 

(2.) With reference to matters other 
than the property comprised in 
it, a will operates from the date 
of the execution {BeWoUasion, 9 
Jur. (N.S.) 727; BuOock v. 
Bennett, 7 De G. M. & G. 283 ; 
TnmmeU v. FeU, 16 Beav. 539 ; 
Gibbins v. Eyden, L. R. 7 Eq. 
371 ; Nobis V. WiUock, W. N. 
1873, p. 124; 21 W.R.711); 
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(3.) With rtferoncc to lapsed and void 
deviaos, Uieao are included in 
the residuary dcvido (if any) 
(a. 25) ($ee Lapse^ ; 

(4.) With reference to the distinctions 
of property in land, as being 
ft'ooliold, leasehold, copyhold, 
or customaryhold, a devise of 
lands - generally is to include 
lands of all those four qualities, 
whether or not the testator has 
also freehold lands ; 

(5.) Witli reference to the distinction 
between ownership and power 
of apix)iutment, a general de- 
vise of real estate is to include 
real estate over which the tes- 
titor has a general power of 
api)ointnient ; and it naa been 
d(K;idcd that a power may be 
exerciHcd subsequently even to 
the date of the execution of the 
will, if the instrument which 
creates the power comes into 
o()eratinn in the testator's life- 
time {Stillman v. Weedon^ I6 
Sim. 201), but not when it 
comes into operation after his 
d<»th (Jones y. SouthnU, 82 
Ikav. 31); 

(G.) In the absence of words of limi- 
tation, or of othur words indi- 
cating a contrary intention, a 
beneficial devise is to pass the 
foe simple or other the whole 
estate of the testator (s. 28^ ; and 
the same rule is extenaod to 
the case of devises to trustees 
(s. 30) ; and the fee simple estates 
of trustees are not to be deter- 
minable upon the purposes of 
the trusts being satisfied (s. 
31); 

(7.) An estate tail given to any de- 
vit«ee who predeceases the' tes- 
tator, but leaves inheritable 
issue who survive the testator, 
is not to lajise, but to take effect 
in the predeceasing devisee 
(s. 32) (see title Lapsb) ; 

(8.) A devise or bequest to any child 
of the testator is to take effect 
in such child, notwithstanding 
he may die before the testator, 
provided any of his issue sur- 
vive the testator (s. 33) (see title 
Lapse) ; 

(9.) The phrase '* dying without issue," 
and like phrases, formerly con- 
strued to give an estate tail by 
impliimtion, are deprived of 
that effect (s. 29) ; and 

(10.) The Act is to extend to the wills 
of all persons executed or re- 
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published on or aller the 1st of 

January, 1838. 
The stat. 1 Vict. c. 26, does not extend 
to aliens fSugd. R. P. Stats. 331), nor to 
British suojeots not domiciled in England 
(Bremer v. Freeinan, 10 Moo. P. C. 306); 
but the latter restriction has been partially 
removed by the 24 & 25 Vict, c 114, and 
the former restriction is now altogether 
removed by the Naturalization Act, 1870 
(33 & 84 Vict. c. 14). s. 2, subject to Uie 
question of domicile. 

^ee also titles Deyibes ; Lboacies. 

wlHlJlHCKUP. This phrase means 
simply squaring the accounts of a partner- 
ship or company with a view to the disso- 
lution of the same. Usually, partnerships 
and companies are wound up only when 
they are in insolvent circumstances, and 
such winding-up is most commonly made 
under the supervision of the Court of 
Clianoery, which Court acts in the matter 
of the winding-up of companies under the 
provisions of the statutes 25 & 26 Vict. c. 
89 (the Companies Act, 1862) and 30 & 31 
Vict. c. 131 (the 0>mpanies Act, 1867). 
When an order has been made for tlie 
compulsory winding-up of a company, and 
even in the case of a voluntary winding-up, 
the Court of Chancery will stay-actions by 
creditors against the company (fn re Keyn- 
sham Company^ 33 Beav. 123 ; In re lAfe 
Association of England, 34 L. J. (Ch.) 61). 
A wiuding-up is usually carried out by 
means of a liquidator, who (as the name 
denotes) liquidates, /.«., ascertains, tlie 
assets and liabilities of the company, with 
a view to the discharge of the latter by the 
former, so for as they go. See Buckley on 
the Companies Acts. 

WHGHC&AR. a practice for which 
in former times persons might have been, 
and often were, condemned to death, even 
upon their own confession (see Best on 
Evidence, Crindnal Confession^). The 
rule of the Mosaic Law was, — ** Thou shalt 
not suffer a witch to liyef and the Civil 
Law also punished with death sorcerers and 
witches. By the English Law, witchcraft 
was at one time (under 83 Hen. 8, c. 8) 
a felony without benefit of clergy — a 
severity continued in the Act 1 Jao. 1, c. 
12; but at tiie present day under the 
stats. 9 Geo. 2, c. 5, and 56 Geo. 3, c 
1 38, no prosecution for witchcraft is for the 
future to bo carried on ; but the pretencb 
of witchcraft is made a misdemeanor 

Eunishable with a year's imprisonment and 
ord labour. 

WITEKAOEKOTS. An assembly ot 
wise men, used distinctively to denote the 
Parliament of Anglo-Saxon times. 
ike title Pabliahknt. 
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WITHERKAM 

WlTHBUNAM. 



See title Capias in 



WITHOUT DAT : See title Sine die. 

WITNESSES. These are a means or 
instrument of evidence, and are persons 
who inform the tribunals regarding matters 
of fact. Generally, all persons are com- 
pellable to give evidence excepting only the 
sovereign ; but witnesses may object to 
answer particular questions, being chiefly 
questions which tend to criminate or to 
expose to penalties or forfeitures, but not 
(unless where the judge interposes) ques- 
tions tending to oring the witness into 
disgrace or ridicule, or to render him liable 
to merely civil proceedings. 

A distinction is taken between the com- 
petency and the credibility of witnesses, 
the former determining absolutely the ad- 
mission or rejection of their evidence, the 
latter going to corroborate or to impugn its 
truthfulness. At the present day, all ob- 
jections to witnesses (with one exception) 
go to the credibility of their tostimony and 
not to their competency, the stats. 14 & 
15 Vict. c. 99, and 82 & 33 Vict. o. 68, 
having rendered even the parties to an 
action of whatever sort competent and also 
compellable to g^ve their testimony. The 
one exception referred to, is that in criminal 
proceedings a husband is not compellable 
to give evidence against his wife, or the 
wife against her husband, these twain being 
one flesh. 

However, for various reasons a person 
may not be competent to take an oatli, and 
therefore may never fall under the category 
of witness at all, so that neither the ques- 
tion of his competency nor that of his 
credibility may come into question. Thus, 
from want of understanding, whether innate 
deficiency (as in the case of idiots) or ex- 
treme immaturity (as in the case of chU- 
dren of very tender years), or, aemhUj 
atheism, a person is incompetent to teke 
an outh (jBce title Oath), and is therefore 
excepted from the class of witness, except- 
ing that an atheist may now make a solemn 
affirmation, and a child may on exami* 
nation on the voir dire (see mat title) be 
found to be conscious of the sanctity of an 
oath. 

The principal grounds for suspecting the 
credibility of a witness (as distinguished 
from his competency) are pecuniary in- 
terest, sexual relatioxiship, social conneo- 
.tions, self-regarding sentiments, and the 
feeling of sympathy with others. 

Usually the method of dealing with 
witnesses is for the party on whose behalf 
they are called to examine chem in chief, 
then for the opposite party to cross-examine 
them, and finally for the chief examiner to 
re-examine tlicm. The object of the exami- 
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nation-in-chief is to obtain facte in support 
of the case of the plain tifi*; the object of 
the cross-examination is to impugn or 
throw discredit upon that first examination ; 
and the object of the re-examination is to 
undo the prejudice which may so have 
been occasioned in the cross-examination. 
See also titles Evidence; Pboof per 
Testes; Bubposna ad Testificandum; 
Statute of Frauds, &c. 

WOBKHOUflES : See Poob. 

WBEOK. Such goods as after a ship- 
wreck are cast up by the sea and left there 
within some county. By tlie Common Law 
all wrecks belonged to the Grown ; but it 
was usual to seize wrecks to the king's use 
only when no owner could be found. The 
Oommon Law was modified by statute in 
the reign of Henry I., who granted that if 
any person escaped alive out of the ship it 
should be no wreck ; and afterwards by the 
Stetute of Westminster the First (3 Edw. 1) 
c. 4, if a man or dog or cat escaped alive 
the goods shall be no wreck, but the sheritf 
shall keep the same (or, if perishable, their 
value) for a year and a oay, in order to 
restore them to the rightful owner, or his 
reprosentetives establishing their claim to 
them. And by the statute 27 Edw. 8, c. 
13, if a ship is lost on the shore and the 
goods come to laud, they are to be at onoo 
returned to the owners, they paying a 
reasonable reward for their salvage (jue 
title Salvage). By the stat. 7 ft 8 
Geo. 4, c. 29, plundering any vessel in dis- 
tress or wredced is made felony punishable 
with death. If for a year ana a day no 
one claims wreck, it still belongs to tlie 
king as before. 

See also titles Flotsam and Jetsam. 

WBIT. This word is from the Saxon 
tmton, to write ; it is translated by hreve 
in the Latin forms. In general a writ is 
the king's precept in writing under seal 
issuing out of some Court and commanding 
sometning to be done touching a suit or 
action, or giving commission to have it 
done. Lee Termee de la Ley, 

Writs in civil actions were either original 
or judicial. Original writs issued out of 
the Court of Chancery for summoning a 
defendant to appear, and were granted 
before the suit was begun, to begin the 
same, whence the name; judicial write 
issued out of the Court where the original 
was returned after the suit was begun. 
The original bore date in the name of the 
king, the judicial in the name of the judge. 
Another division of write was into real^ 
personalj and mixed ; the real concerning 
the possession of land, and being either 
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vrits of entiy or writs of right, the personal 
oonceming goods, chattels, and personal 
injuries, and the mixed partaking of the 
nature of both. Again, writs oonceming 
the possession of land were either j>OMeMory, 
of a man's own possession, or oneeMtrcd, of 
the seisin and possession of his ancestor as 
well. Writs also commonly bore some 
special name or addition desoriptive of their 
particular purpose, e.g., writ of assistance, 
of inquiry, of capias, ic. 

Writs original have been abolished, and 
all personal actions are now to be com- 
menced by writ of summons (1 & 2 Vict, 
c. 110) ; also, all the real and mixed writs 
have been abolished (8 & 4 Vict c. 17; 
0. L. P. Act, 1860), and. ejectment itself 
even is now commenced by an ordinary 
writ of summons. For the varieties of the 
writ of summons, and also for the other 
varieties of now existing writs, see the re- 
spective titles, and in particular title 
Summons, Writ of. 

WBIT OF BIGHT. This was a writ 
which lay for a man who had the right of 
property against another man who had the 
right of possession and was in possession 
under such right. This severance of the 
two rights arose in three cases chiefly : — 

(1.) Upon discontinuance by tenant in 
tail: 

(2.) After judgment in a possessory 
action; and 

(8.) After the possessory action was 
barred by the Statute of Limita- 
tions. 

The writ of right properly lay only to re- 
cover corporeal hereditaments for an estate 
in fee simple ; but there were other writs 
said to be "■ in the nature of a writ of right ** 
available for the recovery of incorporeal 
hereditaments or of lands for a less estate 
than a fee simple. 

In this action, the demandant alleged 
some seisin of the lands in himself, or else 
in some one under whom he claimed ; and 
usually the tenant in possession denied the 
demandant's right, which the latter was 
thereupon required to prove ; and failing 
such proof, the demandant and his heirs were 
perpetually barred of his claim, otherwise 
he recovered the lands against the tenant 
and Ms heirs for ever. There was a limit 
to the seisin which the demandant might 
allege ; and such limit was fixed by the 
Statute of Westminster the First (3 Edw. 1), 
c 39, from the time of Richard I.; and 
afterwards by the stat. 32 Hen. 8, c. 2, 
seisin in a writ of right was to be alleged 
within sixty years. 

By the stats. 3 & 4 Will. 4, c. 27, s. 
36, and 0. L. P. Act, 1860, s. 26, all writs 
of right and writs in the nature thereof 
have been abolished. 



WBIT OF BIGHT OF ADVO W80H r See 

title QuABK Impbdit. 

WBIT OF BIGHT OF DOWZB: JSe^ 

title DowEB. 

WBIT OF BIGHT OF WABB : See title 
Infants. 

WBITDTG. This word usually denotes 
any instrument in the nature of an agroe- 
ment under hand only. 
See title Agreement. 

WBOHG : See title Tobt. 



Y. 

YABD. An enclosed space of ground 
generally attached to a dwelling-house. 

TXA AHD KAT. Yes and No ; aooord- 
ing to a charter of Athelstan, the people 
of Bipon were to be believed in all actions 
or suits upon their yea and nay. 



The year, as divided by Julius 
Gffisar, consists of twelve months. It ap- 
pears that in early English times the year 
began with Christmas Day ; but as from 
the reign of William I. the year is desig-- 
nated by that of tlie reign only. Upon the 
Reformation of Beligion the year was made 
to begin with the 25th of March, being the 
day of the feast of the Annunciation, but 
the year of the reign continued to be tlie 
common mode of denoting dates until the 
Commonwealth, when uie year of our 
Lord came into use ; and ultimately, by the 
24 Geo. 2, c. 23, it was enacted that the 
1st of January next following the last day 
of December, 1751, should be the first duy 
of the year 1752, and so on for the first day 
of every succeeding year; and that the 
then 2nd of September, 1752, should con- 
tinue to be reckoned as the second, but the 
next succeeding day (which of right would 
be the 3rd of September, 1752) uiould be 
reckoned as the 14th of September, 175, 
omitting for that time only the eleven in- 
termediate days. And all writings after 
the 1st of Jannary, 175^ were to be dated 
according to the new style. 
See also tiile Time. 

TXAB AHD DAY. This period was fixed 
for many purposes in law. Thus, in the 
case of an eeiray, if the owner did not 
claim it within that time, it became the 
property of the lord. So the owners of 
wreck must claim it within a year and a 
day. Death must follow upon wounding 
within a year and a day if the wounding is 
to be indicted as murder. Also, a year 
and a day vras g^ven for prosecuting or 
avoiding certain legal acts, e,g., for bring- 
ing actions after entry, for making claim, 
for avoiding a fine, &c. 
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TZAB, DAT, AHB WASTE. It was 

formerly a part of the kind's prerogative to 
take the profits of the lands of felons for a 
year and a day, and to make waste of the 
same lands, unless the lord of the felon 
redeemed the king's waste. But the king 
was restricted of this right of waste by 
Magna Charta, 9 Hen. 3, c. 22, and after 
taking the profits for a year and a day, he 
was to deliver them over to the lord. This 
prerogative of the king was abolished alto- 
gether by the stat. 54 Geo. 3, o. 145. which 
enacted that no future attainder for felony, 
except in cases of high treason or murder, 
should extend to the disinheriting of any 
heir, or to the prejudice of the right or title 
of any person other than the right or title 
of the offender himself during his life. 

TSAR-B00K8. Reports in a regular 
series from the reign of King Edward II. 
inclusive to the time of Henry VIIL, said 
to have been taken by the prothonotaries 
or chief scribes of the Court at the expense 
of the Crown ; they were published annu- 
ally, whence their name. 

YSAB8, LBA8I8 FOB. iS^ title Lbasbs. 

TSOIEAII. A grade of society next in 
order to that of gentleman (6 Ric. 2, c. 4, 
and 20 Rio. 2, c. 2). The word etymologi- 
ooUy means a common man, te^commoner. 

Yeoman also designates an officer of the 
Queen's household, holding a middle place 
between serjeont and groom. Also, there 
are yeomen of the Queen's g^uard, being a 
body of soldiers first established in the 
rtign of Henry VIIL 

TEOKAHBT : See title Yolitntbebs. 

TXW. A tree of which bows were 
commonly made for warfare; whence the 
tree was commonly planted in the church- 
yards, to ensure its protection. 

TDSLDIKG AND PAYHTG. The phrase 
which commonly expresses the reservation 
of rent in a deed of lease. 

TULE. A north country word for 



Yin^—oorUiuued. 
Christmas. The word is still in common 
use in Scotland, and is part of the local 
dialect 

z. 

ZEALOT. This word is commonly 
taken in a bad sense, as denoting a sepa- 
ratist from the Church of EngLind, or a 
fanatiOk 

ZEALOUS WITNS88. When a witness 
is over-zealous on behalf of his party, the 
counsel who calls him ought to interrogate 
him with an appearance of indifierence, to 
repress the witness's readiness to ^ve 
evidence, and \o prevent him from dimi- 
nishing the effect or weight of his testi- 
mony; and he ought to dismiss him so 
soon as he has obtained all the evidence 
that he wants from him. Of such a 
witness Quintilian says, — *^ Neo nimium 
inatare iiUerrogationi [debef], ne ad omnia 
respondendo teitis fidem 9uam minwU ; aed 
in tatUum evooare eum^ quantum tumere 
ex uno iatie eit" Best's Evidence, 819. 
Over- zeal in a witness is clearly a matter 
affecting his trustworthinesB. Tayl. Evid. 
p. 70. 

ZOLLYESSm. Is the name of the 
trade-league constituted by twenty-five 
of the states of the German Empire, until 
recently of the German Confederation. 
It oomprises the Idngdoms of Prussia, 
Bavaria, Saxony, Uanover, and Wurtem- 
berg, together with one electorate (Hesse), 
three grand duchies, seven duchies, seven 
principalities, one landgraviate, and the 
city of Frankfort-on-the-liain. These 
states haye agreed upon a general system 
of law with regard to commerce, the effect 
of which is to override the particular laws 
of the particular states, excepting whero 
the general law is silent. See the Con- 
vention with regard to Letters Patent, 
dated the 2l8t of September, 1842, and 
ratified.the 29th of June, 1843. (Johnson's 
Patentees' Manual, p. 356.) And see 
Wheaton's International Law, 70, 78 (n.) 



rRFNTKD BY WILLIAM CLOW IB ANP sONS, 
8TAMKORD KTRKKT AND CHARIKG CKlt^iti. 



VHBVWJ 

A 




3 6105 044 720 147 





